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Incubating Success
Legal Incubators Provide Intriguing Opportunities
for New Attorneys
By Andrew J. Throckmorton

Spring 2013

“to maintain under conditions
favorable for…development....”
To Incubate Merriam-Webster Dictionary
According to the American Bar
Association, 52,488 students entered
law school in 2010; many will graduate in a few months as the class of
2013.1 At the same time, the Bureau
of Labor Statistics projects that an average of just 21,800 legal jobs will be
created during each year of this decade.2 This is less than half of the jobs
necessary to employ the majority of
graduating law students. Further, in
just the first three years of this decade, 132,757 law students have already graduated, enough to fill 61
percent of the legal jobs projected
for the entire decade.3 As a result,
law students and new attorneys are
struggling to find employment. One
approach that is emerging to address
these stark employment numbers is
the establishment of postgraduate,
“solo and small firm” incubators and
residency programs.
The objective of these programs
is to integrate recent graduates into
the practice of law, augmenting their
law school training through structured experiential programs. Training approaches mirror apprenticeship, medical school residency and
business incubator models. Through
incubators, recent graduates gain ex-

perience, receive training, are mentored and practice law while representing low- and medium-income
clients. In addition to preparing
recent graduates for the practice of
law, incubators also offer training
in the practical and business side
of running a small or solo practice.
This training may include financial,
administrative, marketing, business
planning or other practice management topics. Incubators also provide
crucial support to new attorneys
through offering discounted and free
office space as well as administrative
staff support.
At least eight law schools have introduced some type of incubator program in the last few years. Incubator
programs have been established at
1

such schools as the City University
of New York School of Law, University of Missouri Kansas City School
of Law, The University of Maryland
School of Law and California Western School of Law. Common to the
aforementioned incubator programs
are practice management guidance,
mentoring, office staff assistance
and discounted or free office space.
These typical training and support
programs are incorporated into each
law school incubator program in different ways, depending upon the individual emphasis of each school.
City University of New York’s
(CUNY) Incubator for Justice, which
was established in 2007, is an interContinued on Page 15

Quigley Catholic High School wins
Statewide Mock Trial Competition
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Beaver County’s Quigley Catholic High School won the 30th Annual Pennsylvania
Bar Association Statewide High School Mock Trial Competition.
Beaver County’s Quigley Catholic High School won the 30th Annual Pennsylvania Bar Association
Statewide High School Mock Trial
Competition, which took place on
March 23 at the Dauphin County
Courthouse in Harrisburg.
The Quigley Catholic High
School Mock Trial Team is composed
of Thomas Belsterling, George Burnet, Kaye Burnet, Nicholas Core,
John Hrechun, Jarek Ingros, Anthony
Kuntz and Shelby Wasil. The teacher
coach is Timothy Waxenfelter. The
attorney advisor is Ahmed Aziz.
Quigley Catholic High School
also claimed the competition’s state
title in 1990, 1994, 1995, 1996, 2000
and 2002.
The Quigley Catholic High
School Mock Trial Team will represent Pennsylvania in the National
High School Mock Trial Championship, May 9-11, in Indianapolis, Ind.
The Quigley Catholic High
School Mock Trial Team played the
role of the defense and GreensburgSalem High School (Westmoreland
County) played the role of the prosecution in the final round of competition. Judge Dudley N. Anderson, Ly-

coming County Court of Common
Pleas, served as the presiding judge.
The Greensburg-Salem High
School Mock Trial Team is composed
of Kenneth Clark, Anna George,
Caitlin Hensel, Paige Kemsey, Garrett King, Lauren Nicassio, Theodore
Russell and Courtney Wright. The
teacher coaches are Elizabeth Butler
Simone and Judith Washburn. The
attorney advisors are the Honorable
Richard E. McCormick Jr. and Eric H.
Dee.
Greensburg-Salem High School
claimed the competition’s state title
in 2001, 2005, 2006 and 2007.
“To achieve this level of success
in the competition, students must
have invested many hours in trial
preparation and then have demonstrated outstanding presentation
and critical-thinking skills in front of
real-life judges, lawyers and business
professionals,” said Jacob A. Gurwitz
of Reading, chair of the Pennsylvania Bar Association Young Lawyers
Division. “Congratulations to these
bright and hard-working students,
and a big thank-you to their teacher
coaches and attorney advisors who
prepared them for this academic
2
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challenge.”
In this year’s hypothetical case,
a jury must determine if the developer of an urban renewal project is
responsible for a crane collapse that
killed two people. The case was written by Jonathan A. Grode of Philadelphia and Paul W. Kaufman of
Philadelphia. Jane E. Meyer of Harrisburg edited the final version of the
case in collaboration with Grode and
Kaufman.
The chair of the Mock Trial Executive Committee is Traci L. Naugle
of Altoona.
Continued on Page 11

SAVE THE DATE
For the Pennsylvania Bar Association
Young Lawyers Division
2013 Summer Meeting/New Admittee Conference

July 24-26, 2013

Toftrees Resort and Conference Center
State College, Pa.
The upcoming YLD Summer Meeting/
New Admittee Conference will feature plenty of
CLE and networking opportunities and entertainment.
Registration information coming soon.
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Pennsylvania Bar A ssociation
Young L awyers’ Division Nominating Committee
R eport for the 2013 – 2014 Bar Year
The Pennsylvania Bar Association Young Lawyers’
Division (PBA/YLD) Nominating Committee (members:
Bernard John, Chairperson; Tyra Oliver; and Aneesh
Mehta) respectfully report the following for the PBA/YLD
elections being held at the 2013 PBA Annual Meeting
during the YLD Business Meeting at 4 p.m. on May 9,
2013, at the Wyndham Grand Pittsburgh Downtown in
Pittsburgh, Pa. All Young Lawyers are encouraged
to attend and vote on the 2013-2014 YLD Officers.
To register for the meeting please view our PBA
Annual Meeting brochure.

at Dechert LLP in Philadelphia for a year and
then enrolled at Washington and Lee University
School of Law in Lexington, Virginia, earning
a juris doctorate in 2004. After earning a law
license in Pennsylvania and New Jersey in the fall
of 2004, Mr. Yoon began a clerkship in Hazleton
with the Honorable Correale F. Stevens of the
Superior Court of Pennsylvania. In June 2005,
he moved to Philadelphia to serve as a clerk with
the Honorable John T.J. Kelly, Jr. (now retired)
of the Superior Court, and after a few months,
became Judge Kelly’s deputy chief clerk. In 2007,
Mr. Yoon joined the chambers of the Honorable
James J. Fitzgerald, III, who was appointed to fill a
vacancy on the Supreme Court of Pennsylvania.
In 2008, when Justice Fitzgerald was appointed
Senior Judge on the Superior Court, Yoon became
his chief clerk. At the end of 2010, upon the
election of Judge Stevens as President Judge of
the Superior Court, Mr. Yoon was appointed as
his Administrative Assistant, a position he held
until January 2011. On March 25, 2013, Mr.
Yoon began his new appointed role of Chief Staff
Attorney of the Superior Court of Pennsylvania.
Mr. Yoon was in the 2010 – 2011 Bar Leadership
Institute Class. In the first quarter of 2011, Mr.
Yoon served as an At-Large Chair of the PBA/
YLD. In May 2011 he was appointed to co-chair
of Zone 1 and re-appointed in May 2012. Also, in
May 2011, Mr. Yoon was appointed vice-chair of
the PBA’s Law-Related Education Committee and
re-appointed in May 2012.

For the office of Chair-Elect:
The Nominating Committee nominates the following
candidates to the office of Chair-Elect:
Lars H. Anderson, Esq.
•

Lars H. Anderson is originally from Elgin, Illinois.
In 2004, he received a bachelor’s degree from the
University of Illinois, Urbana Champaign, in
Political Science and Speech Communication. In
2008, he graduated cum laude from New England
School of Law, receiving his juris doctorate degree.
Upon graduation from law school Mr. Anderson
and his wife moved to Northeastern Pennsylvania,
where he became a judicial law clerk to the
Honorable Carmen D. Minora of the Lackawanna
County Court of Common Pleas. In 2010, he
joined the law firm of Hourigan, Kluger & Quinn,
P.C., in their commercial litigation department.
He primarily practices labor and employment,
zoning, creditor’s rights and general litigation.
He is active in both the Lackawanna and Luzerne
County Young Lawyers Division, and is currently
the Luzerne County YLD Treasurer. He has been
active in the PBA/YLD since 2010 when he was
appointed to the position of Zone 5 Co-Chair.
In 2011, Mr. Anderson served as the PBA YLD At
Large Chair prior to being elected Secretary of the
PBA/YLD.

Additional biographical information is available by
contacting the candidate directly at The Superior
Court of Pennsylvania, Judge’s Chambers, 530
Walnut St., Suite 309, Philadelphia, PA 19106;
215-560-5815.
For the office of Treasurer:
The Nominating Committee nominates the following
candidate for the office of Treasurer.

Additional biographical information is available
by contacting the candidate directly at Hourigan,
Kluger & Quinn, P.C., 600 Third Ave., Kingston,
PA 18704; 570-287-3000, ext. 1110.

Kevin Skjoldal, Esq.
•

Philip Yoon, Esq.
•

Philip Yoon was born in Albany, New York,
and grew up in Hazleton, Pennsylvania. He
attended MMI Preparatory School in Freeland,
Pennsylvania, and went on to University of
Pennsylvania to earn a Bachelor of Arts in History
in 2000. Mr. Yoon worked as a Legal Assistant

Kevin Skjoldal is an attorney in the litigation
division of Eckert Seamans’ Harrisburg office.
Prior to joining Eckert Seamans, he served as
a law clerk to Pennsylvania Supreme Court
Justice J. Michael Eakin. Mr. Skjoldal graduated
from York College of Pennsylvania and Penn
State Dickinson School of Law. In the PBA, Mr.
Skjoldal is serving as a Delegate in the House of
Continued on Page 5
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Continued from Page 4

Delegates. He also currently serves as the PBA/
YLD Treasurer. Outside of the PBA, Mr. Skjoldal
is a member of the Federal Bar Association for
the Middle District of the Pennsylvania Chapter
and the Dauphin County Bar Association. He
was recently recognized for his contributions to
the legal profession and community by being
selected to the Central Pennsylvania Leadership
Class for the National Multiple Sclerosis Society.

Building, Seventh and Forster Sts., Harrisburg, PA
17120; 717-787-4136.
Kevin Taccino, Esq.
•

Additional biographical information is available
by contacting the candidate directly at Eckert
Seamans Cherin & Mellott, 213 Market St., 8th
Floor, Harrisburg, PA, 17101; 717-237-6039.
For the office of Secretary:
The Nominating Committee nominates the following
candidates for the office of Secretary:
Jonathan D. Koltash, Esq.
•

Jonathan D. Koltash earned a B.S. in Finance
and Economics from The Pennsylvania State
University in 2004 and graduated cum laude
from Widener University School of Law in
2007. Mr. Koltash serves as the Assistant Site
Coordinator for Widener’s Volunteer Income Tax
Association (VITA) program and coaches their
moot court team. He is Assistant Counsel for
Governor’s Office of General Counsel, assigned
to the Office of Chief Counsel, Department of
Labor and Industry. In this current position
Mr. Koltash represents the Department’s Bureau
of Occupational and Industry Safety, Office of
Information Technology, Bureau of Disability
Determination and Bureau of Administrative
Services. He is also an adjunct professor at Central
Penn College, where he teaches Microeconomics,
Advanced Constitutional Law and various ethics
courses. Mr. Koltash previously represented the
Unemployment Compensation Board of Review.
In addition to his work, he is very active with the
PBA, currently serving as the vice-chair of the
Government Lawyers’ Committee (GLC). In that
role, he planned pro bono opportunities for the
Committee and their annual holiday reception
with the Administrative Law Section, an event
which had over one-hundred attorneys and
judges in attendance yielding canned goods for a
local food bank. Mr. Koltash is an active member
of the PBA/YLD, serving as an At-Large Chair,
editor-in-chief of the YLD’s At Issue publication,
and as a Regional Coordinator for the YLD Mock
Trial program.

Kevin Taccino is an attorney in private practice
who is a partner in the firm of Stiltner, Taccino
& Hamilton in Chambersburg, Franklin County,
Pennsylvania. Mr. Taccino graduated from
Ferrum College in Virginia in 2000 and Penn
State Dickinson School of Law in 2003. After
graduating from law school, Mr. Taccino began
working with MidPenn Legal Services as a staff
attorney, providing representation to lowincome persons in Franklin and Fulton Counties.
In 2007, he started a firm with two partners. Mr.
Taccino is licensed to practice before the Middle
District of Pennsylvania and is a member of the
Franklin County Bar Association. Mr. Taccino
is the current Zone 3 co-chair for the PBA/YLD
and has served in that capacity since 2010. Mr.
Taccino is currently serving on the Executive
Board of the Franklin County Bar Association
where he has been a board member for two years
and he also serves as Treasurer of the Franklin
County Law Library Association. He has also
served as Franklin County YLD Chairperson and
Secretary of the Franklin County Law Library
Association for two years. Mr. Taccino was a
member of the Bar Leadership Institute Class
of 2010-11, received a Pro Bono Award from
the Pennsylvania Bar Association in 2010, has
been acknowledged by the Franklin County Bar
Association for performing pro bono legal services
from 2007-2012 and has taught multiple divorce
clinics for low-income persons. Mr. Taccino is the
current Wills for Heroes coordinator in Franklin
County.
Additional biographical information is available
by contacting the candidate directly at Stiltner,
Taccino & Hamilton, 25 Penncraft Ave., Suite
310, Chambersburg, Franklin County, PA 17201;
717-264-0060.

For the office of PBA YLD Division Delegate:
The Nominating Committee nominates the following
candidate for the office of Division Delegate:
Melissa N. Leininger, Esq.
•

Additional biographical information is available
by contacting the candidate directly at Office
of Chief Counsel, 10th Floor, Labor & Industry

Melissa N. Leininger is originally from Somerset
County. She attended Shippensburg University,
earning a B.A. in English with a minor in Political
Science in May 2002. Ms. Leininger went on
to attend Widener University School of Law,
receiving a juris doctorate in May 2005. She is an
Continued on Page 6
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attorney with Schmidt Kramer PC in Harrisburg,
Pennsylvania, where her work focuses primarily
on Worker’s Compensation and Social Security
Disability matters. Ms. Leininger currently holds
the PBA/YLD Division Delegate position, was
a member of the 2011 – 2012 Bar Leadership
Institute and held an At-Large Zone position.
She currently acts as the YLD student liaison to
Widener.
Additional biographical information is available
by contacting the candidate directly at Schmidt
Kramer PC, 209 State St., Harrisburg, PA 17101;
717-232-6300.
For the office of ABA YLD District
Representative:
The Nominating Committee finds that Samara Gomez
meets the qualifications to continue her second year of
her two-year term as the ABA YLD District Representative.

PBA
Annual Meeting

Samara Gomez graduated from Howard University and
the Dickinson School of Law of the Pennsylvania State
University. She currently serves as Assistant Counsel for
the Pennsylvania Housing Finance Agency. Her practice
area focuses on affordable housing, Low-Income Housing
Tax Credits, consumer lending, community development
programs, tax, foreclosure, real estate, employment
matters, contracts and procurement.

May 8-10, 2013
Pittsburgh, Pa.

Ms. Gomez is active in the Pennsylvania Bar Association.
She served two terms as co-chair of the Government
Attorneys Subcommittee of the Minority Bar Committee.
Also, she is currently Zone 3 co-chair of the Young
Lawyers Division, a participant in the 2011 Bar Leadership
Institute Class and a member of the James S. Bowman
American Inn of Court. She also attended the recent ABA
Midyear Meeting in New Orleans in 2011.

Wyndham Grand
Pittsburgh Downtown
n Informative CLE Courses
n Law School Alumni Receptions
n Awards Luncheon
n Young Lawyers Division
Business Meeting
n Annual Dinner/Dance
n House of Delegates Meeting

Additional biographical information is available by
contacting the candidate directly at the Pennsylvania
Housing Finance Agency, 211 N. Front St., Harrisburg, PA
17101; 717-780-4333.
Election Procedures:

To view the meeting brochure
and to register, click here.

Pursuant to Article IV, Section 7 of the PBA/YLD By-Laws,
the election of officers shall be at the Annual Meeting
of the YLD. The Annual Meeting will take place on
Thursday, May 9, 2013, beginning at 4:00 p.m. Fifteen
members of the PBA/YLD who are eligible to vote must
be present at the meeting to constitute a quorum. PBA/
YLD By-Laws Article VIII(4). Under Section 6 of Article
VIII, a candidate must receive a majority vote from the
present members to be elected to office. n

www.pabar.org
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Zone Reports
Zone 1 (Philadelphia)
Drexel Law School co-sponsored
Zone 1’s Toys for Tots drive, which
resulted in several boxes of donations. Many thanks go to Drexel PBA
representatives, Jared Margulis and
Elyse Cohen, along with Drexel Law
Assistant Dean Mary McGovern, for
their efforts.
Zone 1 hosted a law school caravan at Moriarty’s Pub last month for
Drexel and University of Pennsylvania law schools. The caravan consisted of a happy hour followed by Quizzo night, and overall we had between
60 and 70 attendees, at least half of
whom were law students. Each team
had five or six members consisting of
at least two law students and two attorneys. Everyone seemed to have a
great time, and many students and
attorneys even lingered afterward to
talk with each other. Feedback has
been very positive so far, and many
thanks go to Margulis and Cohen
and the Penn Law representatives,
J.P. Tarbutton and Talisha Riggs, for
their successful assistance in recruiting students to attend.
Zone 1 also held a law school caravan for Temple Law School at Fergie’s Pub on Feb. 28, consisting of a
happy hour and a trivia game show.
Lexis co-sponsored the event.
Zone 1 is also pursuing panel
discussions involving the PBA Commission on Women in the Profession
and Solo/Small Firm Section at its local law schools. Zone 1’s law school
liaisons, Charece Collins and Andrew
Throckmorton, are working with the
law school administrations to coordinate those panels, which Zone 1 expects to take place in late March and
early April at all four schools.
One of Zone 1’s goals for the year
was to become more active in volunteer opportunities, and Temple Law
School has presented Zone 1 with
some options. Temple Law is working
with The Breathing Room Foundation, which assists families who have
a member stricken by cancer. Zone
1 planned to ask attorneys to offer
their support for Breathing Room’s
March Madness happy hour/auction
on March 24. The Young Friends of
Breathing Room also began a meal-

delivery volunteer service for a family in Hatboro, so Zone 1 has reached
out to Zone 9 in the hopes of soliciting many volunteers for this very
worthy cause.

Zone 2 (Berks, Carbon, Lehigh,
Northampton, Schuylkill)
The Berks County Young Lawyers
Section (YLS) held its holiday party
on Dec. 2 and had plans to attend a
Reading Royals ice hockey game on
March 16. April and May marks that
time of year when the Berks County
young lawyers travel to area high
schools to present the Stepping Out
program. The program, which has
been presented annually for several
years, consists of local young lawyers
speaking to high school seniors regarding the rights and responsibilities
associated with adulthood. The YLS
will continue to keep busy with social and charitable activities throughout the year, including a “Bowling
for Kids’ Sake” event planned for
April, a Back to School reading program at the Reading Public Library in
September, cooking at Opportunity
House (a multi-level service organization that provides shelter, supportive housing and childcare services to
families, children and adults in need)
and dog walking at the Animal Rescue League in November.
The swearing-in ceremony for
young lawyers to the Northampton
County Bar Association took place
on Dec. 7 and was followed by a YLDsponsored reception for the judges
and new admittees. Northampton
County YLD has continued its prolific track record of hosting numerous
educational and charitable activities for the surrounding community.
Once again, the YLD participated in
the Holiday Hope Chest program,
and this year, the YLD members produced the most boxes and received
the “Someone Special” Award and received recognition on local TV news
and radio channels. Never ones to
rest on their laurels, the YLD members will be participating in a drive to
collect books for the underprivileged;
the books will go to Project of Easton.
Members of the Northampton County YLD have planned a half-day “In7

tro to Practice of Law” program for
young lawyers which will be presented at Northampton County Court of
Common Pleas by judges and lawyers on April 25. There are also plans
for a future event consisting of a CLE
followed by a social component at a
local tavern.
Lehigh County YLD continues
to host regular happy hours on the
fourth Thursday of every month at
different locations throughout the
Lehigh Valley. One of the most popular events for the Lehigh County YLD
this past year was hosting the local
mock trial competition. The event
was a huge success, and many of the
young lawyers in Lehigh County
served as jurors for the competition.
The Lehigh County young lawyers
are again volunteering at the Great
Ambulance Chase 5K to raise money
for the Cetronia Ambulance Course;
this year’s race was scheduled to take
place on March 24. Last January, the
Lehigh County YLD hosted a night of
bowling, beer and fun for the young
lawyers of Lehigh and Northampton
counties, and the event was so successful, another one was scheduled
for March 28.

Zone 3 (Adams, Cumberland,
Dauphin, Franklin, Juniata,
Lancaster, Lebanon, Perry, York)
Zone 3 held a caravan event on
Jan. 19. Nineteen young lawyers enjoyed a fun and educational winery
tour at Vineyard at Hershey.
Cumberland County YLD has
continued with its ongoing “Basic
Practice Series.” One of the newest
judges in Cumberland County gave
a presentation in December, and the
president judge is scheduled to present in April. Attendees of the series
will also be hearing from bar members about various practice areas, and
the organizers will be contacting local professionals for presentations on
malpractice insurance issues, marketing strategies and finance issues
for solo, small and medium firms.
The YLD had an active holiday season in December, hosting its annual
holiday dinner and participating in
Continued on Page 8

Zone Reports
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Adopt-a-Family, in which young lawyers coordinated gift collection and
distribution for low-income families
in Cumberland County. Cumberland
County young lawyers are busy preparing for their upcoming Law Day,
scheduled to take place in April or
June, which will consist of an event
for the community and presentations
in local area high schools. Cumberland County YLD, in conjunction
with the PBA YLD, will host a mixer
between members of the local bar
and students at Dickinson School
of Law in early April. Additionally,
just as in Lehigh County, a number
of the young lawyers in Cumberland
County assisted in the high school
mock trial competitions taking place
in Cumberland County. An upcoming trip to a Harrisburg Senators
baseball game is scheduled for June,
and in the meantime, Cumberland
County’s young lawyers are keeping
busy with a number of agenda items,
including working on various ideas
to help local unemployed new attorneys with networking, resume building ideas, etc.
The Dauphin County young lawyers held a Casino Night on Nov. 2 at
Hollywood Casino and held a holiday party in early December. They
had their annual meeting on Jan.
10 to elect the new slate of officers,
who are off to a strong and productive start by planning the following
DCBA YLD events for 2013:

n March 14, St. Patrick’s Day
party hosted by Young Lawyers

n March 17, forming “TEAM
DCBA” to participate in a local
charity 5K run for “Vinny’s
Kids”
n April 25, “Meet the Judges
Night” for young lawyers to
meet the Dauphin County
judges
n May 1, Law Day Breakfast.
Kick off the back-to-school
month of educational visits to
local schools from DCBA attorneys
n May 9 – Aug. 15, volleyball
season (every Thursday evening throughout the summer,
volleyball league organized by

the young lawyers) with annual
picnic at final night
n September, host a winetasting event
n October Oktoberfest party
hosted by young lawyers
n November Casino Night at
the Hollywood Casino
n December Annual Holiday
Party
The Franklin County YLD organized a pajama drive in December
and gathered 314 pairs of pajamas for
children in the Franklin County foster system to receive upon going into
foster care. The young lawyers had
their annual Christmas dinner in December and also held a breakfast reception for the new admittance ceremony into the Franklin County Bar.
The YLD members have started back
up with their informal happy hours,
and the upcoming months will find
the Franklin County young lawyers
volunteering and donating to the
bingo fundraiser for a local special
needs baseball team in March, doing
refreshments for Jury Appreciation
week, organizing their annual Law
Day mock trial and holding a spring
Wills for Heroes event.
The Lancaster County YLD
planned to have its first annual meeting to discuss the upcoming year on
March 6. It is anticipated that, among
other things, the YLD will sponsor a
team for the Race Against Racism in
Lancaster toward the end of April, to
host one or two CLE courses for the
local bar and to have a service commitment to the Lancaster County
Wills for Heroes program.
Lebanon County YLD held a
Young Lawyers Happy Hour in January for all new members of the bar
to meet the current young lawyers in
Lebanon County.
In York County, the YLD held
its annual business meeting on Dec.
5, during which the new slate of officers for 2013 was elected. On Dec.
10, the YLD hosted its annual York
County Bar Association new member
orientation, ceremonial introduction
to the bench and bar and reception.
Over 40 new members were admit8

ted to the York County Bar Association through this program. The York
County young lawyers have kept
quite busy with community-oriented activities through the winter.
On Dec. 13, the YLD helped at the
York County Bar Association annual
holiday party by passing out toys to
children who visited with Santa and
Mrs. Claus and assisting with the
children’s crafts (including sand art
and jewelry-making). From December 2012 through February 2013,
the YLD has been conducting a pajama and book drive to benefit York
County Office of Children, Youth
and Families. This program has been
undertaken in coordination with the
national Pajama Program. The YLD
also recognized leadership for the
2012 year, including the immediate
past YLD chair and mock trial coordinators, at the York County Annual
Dinner on Jan. 15. Feb. 28 marked
the first happy hour event of the year
hosted by the York County YLD and
scheduled to take place at the Holy
Hound Taproom. All members of the
York County bench and bar were encouraged to attend.

Zone 4 (Lycoming, Montour,
Columbia, Northumberland,
Snyder, Tioga, Union)
The Young Lawyers Division of
Lycoming Law Association ran an
angel tree toy drive in December. The
young lawyers collected toys, books,
games and clothes, which were donated to the Salvation Army for distribution to needy families.

Zone 5 (Bradford, Lackawanna,
Luzerne, Monroe, Pike, Sullivan,
Susquehanna, Wayne, Wyoming)
In Luzerne County, the new admittee induction saw 11 attorneys
admitted into the federal and local
bar association. The YLD holiday
party on Dec. 13 took place at the
Highlands at Newberry Estates and
Continued on Page 9
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was a huge success. Over 100 people were in attendance, and $1,500
was raised in the raffle and will be
donated to the YLD’s Special Spaces
project. Luzerne County young lawyers also sponsored a Christmas pizza
party for the kids at the Children’s
Service Center Partial Care program
and spent the lunch hour with the
children. The 2013 High School
Mock Trial Competition was held
on Feb. 5-6 at the Luzerne County
Courthouse. The winner was Wyoming Seminary. Lackawanna County’s mock trial winner was Abington
Heights. The Luzerne County YLD
also attended a Scranton/WilkesBarre Penguins ice hockey game on
Feb. 23 and hosted a St. Patrick’s
Day mixer with Lackawanna County
YLD. The Luzerne County YLD also
has a full slate of upcoming social
and volunteer events, listed as follows:
Upcoming Social Events:
1. Mixer with the Northeast
Chapter of the Pennsylvania
Society of Public Accountants tentatively scheduled
for some time in the spring
2. Senior Bar vs. YLD softball
game to take place in April
3. Law Day Dance to take place
on May 3 or 4
4. YLD outing to a Scranton/
Wilkes-Barre Railriders baseball game
5. YLD bus trip to Wine Fest on
June 22
6. YLD summer outing to Fox
Hill on July 12
Upcoming Volunteer Events
1. Special Spaces Room Remodel
2. Wills for Heroes event at the
Game Commission in Dallas,
Pa., on April 6
3. Law Day, where lawyers will
go out to local area schools
and speak with the students
4. Earth Day cleanup

Zone 6 (Fayette, Greene,
Washington, Westmoreland)
The Fayette County Bar Association YLD has planned a local high
school Mock Trial Competition for
May 3 in conjunction with the ABA
Law Day.
The Washington County Bar Association YLD successfully handled
the PBA state-wide high school mock
trial and the AMTA College Mock Trial simultaneously.

Zone 7 (Clarion, Crawford,
Erie, Forest, Jefferson, McKean,
Venango, Warren)
Zone 7 is currently making plans
for its Zone Caravan, which should
be held later in the spring. The young
lawyers are tentatively planning an
event around an Erie Seawolves Baseball game.
In Erie County, the YLD recently had an information session with
the four candidates running for Erie
County judge in order to allow the
young lawyers an opportunity to
meet these candidates. The mock trial competition was recently completed, with playoffs being held on Feb.
19. As usual, they had a great turn
out of lawyers (young and old) participating as jurors for this competition. Erie County YLD has recently
created a newsletter that is being circulated by email to young lawyers in
Erie County on topics of interest. Erie
County’s young lawyers had a recent
volunteer activity with Habitat for
Humanity, and their philanthropic
goals continue with planning a Wills
for Heroes event in late September.

Zone 8 (Bedford, Blair,
Cambria, Fulton, Huntingdon,
Indiana, Mifflin, Somerset)
Blair County young lawyers continued their long tradition of assisting with the District 3 mock trial
group competition, which concluded
with six undefeated teams. A district
playoff was to take place in Blair
County to determine who would
9

move on to the regional competition. In March, the Blair County YLD
hosted a happy hour with the Blair
County Bar Association for March
Madness. Lunch & Learns planned
by the young lawyers in Blair County
continue, with a presentation on InCite® being scheduled in late March.
On April 4, the Blair County YLD will
sponsor a presentation on student
loan forgiveness that will be held at
the Blair County Courthouse. Zone 8
young lawyers received invitations,
but anyone is welcomed to attend.
Blair County young lawyers will also
have the chance to flex their muscles
for a good cause by fielding teams
in the Blair County Respiratory Disease Center Walleyball Tournament.
This is a fundraiser in which the Blair
County YLD participates every year.

Zone 9 (Bucks, Chester,
Delaware, Montgomery)
The Delaware County YLD held
its annual “Young Lawyer Division
Christmas Party” on Dec. 8. One
hundred and twenty young children
and their families came to the event,
and all of the children received gifts
from Santa and enjoyed a magic
show, face painting and good food. In
keeping with the tradition of county
YLDs across the commonwealth,
young lawyers in Delaware County
assisted with the local mock trial
competition, which started the first
week of February and concluded in
March. Approximately 15 teams participated in the competition. Delaware County YLD also had a number
of exciting events planned, including
a happy hour on March 7, a Texas
Hold ’Em Tournament on March 21
held in the Delaware County Bar Association auditorium (with proceeds
going toward the annual Christmas
party) and a Judges’ Cocktail Party
on April 18 in the Delaware County Bar Association auditorium (also
with proceeds going toward the annual Christmas party).
The young lawyers of Montgomery County held their annual holiday
Continued on Page 10
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party this past December at Valley
Forge Casino. The mock trial competition, with over 30 teams entered,
got underway, with the finals held on
Feb. 27 in Courtroom A of the Montgomery County Courthouse. The YLS
hosted a Young Lawyer March Madness event at P.J. Whelihan’s Pub in
Blue Bell on March 22 and has an upcoming Wills for Heroes event scheduled for April 13 at the Montgomery
County Sheriff’s Office.

Zone 10 (Armstrong, Beaver,
Butler, Lawrence, Mercer)
The Zone 10 Caravan was scheduled for March 21 at Rachel’s Roadhouse in Butler, with a beer-tasting
dinner with four courses and four
beer pairings.
The young lawyers in Butler
County helped to coordinate the local high school mock trial competition in early February.
The Beaver County YLD has been
very active hosting monthly mixand-meet lunches between young
lawyers and more established attorneys in various fields. In addition,
the young lawyers have also participated in local Habitat for Humanity
projects and recently completed a
teddy bear drive to benefit children
involved in the court system. They
also meet for monthly happy hours.

Zone 11 (Cameron, Centre,
Clearfield, Clinton, Elk, Potter)
The Centre County Bar Association YLD were to meet the first week
of March to plan events for the upcoming year. Members of Zone 11
are also in discussions with several
people in order to attempt to put
together Wills for Heroes events in
both Centre and Clearfield counties.

Zone 12 (Allegheny)
The young lawyers in Zone 12
have certainly been keeping busy!
Recent programming and events taking place within Zone 12 include as
follows:

Recent Events:
Stepping Out: Members of the
YLD are sent to Pittsburgh-area
high schools to give presentations on the legal consequences
of turning 18 and “stepping
out” into the world as a legal
adult.
How to Deal with the Media
Lunch & Learn: In February
the ACBA YLD Education Committee had a highly attended
Lunch & Learn about dealing
with the news media in the
course of a high-profile case or
in any other professional capacity. A panel of experts contributed and lunch was provided.
Holiday Party: The ACBA YLD
held its annual holiday party
on Dec. 7. This was a highly attended happy hour at “DahnTahn,” a new downtown Pittsburgh restaurant. Drink tickets
and appetizers were provided,
and numerous prize baskets
were raffled off for the benefit
of the Allegheny County Bar
Foundation.
The Children’s Holiday Party:
Over Dec. 8-9, the ACBA YLD
collected approximately 1,000
gifts from law firms across the
city and distributed them to
hundreds of children living in
Pittsburgh-area homeless shelters over the holiday season.
This event included collecting, sorting and wrapping the
gifts. ACBA YLD members then
brought the gifts to over a dozen area homeless shelters along
with Santa and hosted a party
for the children. Left-over gifts
were donated to a county child
welfare service and County
Commissioner Rich Fitzgerald
gave the ACBA YLD a proclamation to honor its service to the
county through this program.
How to Survive Your Review:
In November the ACBA YLD
Education Committee held a
Lunch & Learn, which gave
advice and answered questions
about “surviving” the firm re10

view process. A panel of experts
provided insight and lunch was
provided.
Rule for Financial Balance: In
November the ACBA YLD Education Committee held a Lunch
& Learn, which gave advice and
answered questions about managing personal finance tailored
to young attorneys. A panel of
experts provided insight and
lunch was provided.
An Evening with the Bigwigs:
The ACBA Member Service
Committee hosted its annual
Evening with the Bigwigs on
Feb. 27 at the Fairmont hotel.
Last year this event won a national award from the American
Bar Association. Twenty-five of
western Pennsylvania’s most influential and successful lawyers
participated in two rounds of
structured networking and an
open networking happy hour
with members of the ACBA
YLD. Drink tickets, event favors
and appetizers were provided to
all guests.
Upcoming Events:
Practicing Green: In April, the
ACBA YLD Public Service Committee will host “Practicing
Green,” a multi-component educational and service program.
An educational Lunch & Learn
related to conducting your
practice in an environmentally
neutral way will be offered to
ACBA and ACBA YLD members. Additionally, the “Practicing Green” award will be given
to a Pittsburgh-area law firm
that demonstrates exemplary
commitment to implementing “green” practices into its
business model. The Practicing
Green program also includes
a service day in which ACBA
YLD members volunteer planting trees, cleaning public spaces
and beautifying Pittsburgh.
Project MVP: In May 2013, the
ACBA YLD will host its annual
Continued on Page 11

Statewide Mock Trial Competition
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This year, 311 teams from 257
high schools competed in the district
and regional levels of Pennsylvania’s
mock trial competition — one of the
largest in the nation. Following the
local competitions, 12 high school
teams advanced to the state mock
trial championships. All 12 teams
competed in two quarterfinal rounds
on Friday, March 22.
Through the competition, eightmember student teams are given the
opportunity to argue both sides of
the case in an actual courtroom before a judge. The students, who play
the roles of lawyers, witnesses, plaintiffs and defendants, are assisted by
teacher coaches and attorney advisors in preparing for competition.
Volunteer lawyers and community
leaders serve as jurors in the trials.
The juries determine the winners in
each trial based on the teams’ abilities to prepare their cases, present arguments and follow court rules.
Competing in the semi-final
round of competition on March 23
with Quigley Catholic High School
and Greensburg-Salem High School
were Central High School (Blair
County) and Plumstead Christian
School (Bucks County).
The Central High School Mock
Trial Team is composed of Adam
Dixon, Conner Johnson, Aaron
Kreider, Lindsey McCreary, Derek
Nicewonger, Erin Ruggles and Eric
Trexler. The teacher coach is Brad A.
Heuston. The attorney advisor is Julie Mills.
The Plumstead Christian School

Mock Trial Team is composed of
Tyler Amann, Natalie Assaad, Steven Assaad, Isobel Harvey, Lauren
Hawthorne, Matt Johnson and Kylie
Kantner. The teacher coach is Susan
Hawthorne. The attorney advisor is
Greg Czura.
In addition to the four teams that
competed in the semifinals, the eight
additional teams that participated in
the state championships included
the following:
Abington Heights High School
(Lackawanna County), The Episcopal Academy (Delaware County),
Central High School (Philadelphia),
Cumberland Valley High School
(Cumberland County), Gateway
High School (Allegheny County),
Mount Saint Joseph Academy (Montgomery County), State College Area

Zone Reports
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Project MVP. Participants gather on a Saturday morning at a
local Veterans Administration
Office to create care packages to
send to American troops serving in Afghanistan. The care
packages are financed by direct

donations from ACBA members and an ABA grant. The
care packages included toiletries, snacks, games and direct
requests from service people
(i.e. socks). n
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High School (Centre County), Wyoming Seminary College Preparatory
School (Luzerne County).
The Pennsylvania Cable Network
recorded the final round of the competition for airing statewide on Friday, March 29, at 7 p.m., Saturday,
March 30, at 9:30 p.m., and Monday,
April 1, at 3:30 p.m. The Pennsylvania Bar Foundation, the charitable
affiliate of the Pennsylvania Bar Association, is providing funding support for the broadcast. Also, DVDs of
the final round will be available for
purchase from the network’s website.
For more information about the
Pennsylvania Bar Association Statewide Mock Trial Championships,
visit the PBA Web site at http://www.
pabar.org. n

My Experience at

the

CCBL

By Alexandra Cumings
The Conference of County Bar
Leaders (CCBL) was hosted on Feb.
21-23 at the Nittany Lion Inn in
State College. The CCBL has been
an annual event of the Pennsylvania
Bar Association (PBA) for almost 50
years, welcoming county bar leaders
and members from the 67 counties
across the state. In attendance were
the president of the PBA, presidents
of several county bars, state and
county bar administrators and board
members, and several attorneys involved in the Young Lawyers Division and Bar Leadership Institute.
The purpose of the CCBL is not only
to strengthen relationships between
the state and county level, but also
to reinforce the legal profession with
strong leadership, guidance and resources at local, state and national
levels. A main function of the PBA
is to spread information to attorneys
throughout the state, and events
such as the CCBL are integral in
achieving this goal because the CCBL
informs leaders at the highest level of
ways to educate and strengthen their
communities. The CCBL works with
county bar members, the state bar association and the American Bar Association to foster relations and expand
networks. The conference achieves
this by gathering leaders and representatives from each level to educate
and collaborate.
I am in my first year at the Dickinson School of Law, the University
Park Campus. The chair of the YLD,
Jacob Gurwitz, encouraged me to
stop by the conference and get in-

Lackawanna
County Bar Association YLD
President Chip
Abrahamsen (left)
and PBA YLD
Secretary Lars
Anderson talk
during lunch.

volved. The weekend kicked off on
Thursday night with an intimate
welcome reception at the Nittany
Lion Inn. Cocktails were served and
guests casually mingled, meeting
new members and welcoming old
friends. As I made my way to the
conference, I was half-expecting to
enter a room full of stuffy lawyers
and stalk the dessert table in order to
stay entertained. Instead, I was met
with enthusiasm and excitement
from the attorneys toward their involvement in the bar. They gladly
shared their experiences and told me
about all the benefits of joining the
bar. They also introduced me to longtime friends from the same counties
and were eager to reconnect with bar
leaders from across the state.
But the CCBL is so much more
than just a social connection. The
people I met on the first night were
passionate about the bar, the eduFrom left, David
E. Schwager, Zone
Five Governor on
the PBA Board
of Governors;
William “Bill” H.
Pugh V, former
Zone 9 governor; and YLD
Chair-elect Robert
Datorre network
at the Conference
of County Bar
Leaders.
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cation they received, the leadership
experience gained and the new initiatives to spread to fellow lawyers
upon returning home. On Friday,
the following day, the conference
continued with various CLEs that
included sharing techniques of leadership, ethics, promoting bar participation and helping fellow attorneys
through tough times. The theme of
recruiting professionals and maintaining a system of support within
the bar clearly resonated with the
attorneys. Even as a first-year law
student that is new to the area, I felt
that the group was especially welcoming to me and seemed eager to
share their vast network. Because this
event was teeming with county and
state bar leaders, the opportunity for
collaboration was ubiquitous.
The interplay between different
leaders and leadership styles seemed
incredibly beneficial to fostering a
strong statewide community and
resource. This is shown in the PBA’s
rich participation from attorneys in
every aspect of the profession. The
PBA structure breaks down into committees that act as liaisons between
the state and the specific profession.
For instance, the Commission on
Women in Profession, the Minority
Bar Committee and the Children’s
Rights Committee are all groups that
have specific missions within the PBA
and work with the state to further
these goals. Additionally, the PBA organizes retreats and conferences for
Continued on Page 13
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different fields, such as the Civil Litigation Section. The PBA also disseminates information regarding practical
and intellectual topics, including liability insurance, and helpful links for
those in the profession or looking for
legal information in general. Furthermore, the PBA is incredibly active in
pro bono service and members strive
to help their communities and provide citizens with broader access to
justice.
The Young Lawyers Division also
met on Friday at a business meeting
to discuss future goals and upcoming
events. The YLD consistently meets
throughout the year and will meet
again in April, May and July. The
division also hosted the Mock Trial
State Championship at the Dauphin
County Courthouse for high schools
across Pennsylvania in March. In addition to an active state YLD, each local bar associations has its own chapter. The counties’ YLDs also have
leadership positions, contribute to
pro bono service and organize social
gatherings, such as a weekly volleyball league. The energy and excitement the attorneys bring to the YLD
are unmatched. It was very inspiring
to see their involvement and reminded me that law students in Pennsyl-

vania have a unique opportunity to
join this group and get to know future fellow bar members while still in
law school.
Involvement begins with joining
the PBA and the YLD’s Law Student
Division. Through this, the YLD has
established 1L representatives at law
schools throughout the state in order
to keep communication open and
provide students a chance to interact
with the PBA. Additionally, law students are encouraged to make connections in the PBA’s large network
of attorneys by attending various
conferences such as the CCBL and
the Women in the Profession Fall
Retreat that I attended last November in Hershey. Speaking from experience, these are the kinds of events
that law students value and learn the
most from because we observe and
contribute to the inner-workings of
our future profession.
I am very thankful to have had
this invaluable experience. Only by
attending was I able to ask informal
questions regarding the practical aspect of being an attorney, helping me
to garner a realistic image of practicing law. It also helped me to focus
my career search toward what I want
out of life because I was able to ask

and receive frank answers to questions regarding how practicing attorneys in the state landed their jobs,
made transitions and balanced work
with family life. Apart from the practical knowledge, attending the CCBL
helped me to expand my network
and gain experience networking. The
diversity of the attendees as far as location and practice areas enabled me
to have a broader view of the types of
careers available and understand that
all walks of the profession are necessary for an effective bar association.
I would encourage more students to
be active with their future and present county bars so we can bridge the
gap between students and professionals and have access to the PBA’s
extensive resources.
Furthermore, I know that my
involvement in the Young Lawyers
Division will extend beyond the recent CCBL event. I am able to bring
knowledge to my law school and fellow classmates about the PBA and
county bar resources. Further, the
relationships that I developed at the
conference have turned into mentors
that I can turn to regarding various
facets of the legal practice. Most importantly, the CCBL left me with a
better understanding of what it really
means to be a lawyer and bring what
I can as a student to place myself in
a job that I will love and a bar that I
know will be supportive. n

Free Section Membership for One Year
PBA members who have considered joining one of the association’s 18 sections can test-drive one at no cost.
The offer is open to all PBA members who have not belonged to the section they are choosing for five years or
longer or who have just been admitted to practice and are PBA members.
All 18 sections are participating in the one-year, free membership offer:
Administrative Law Section
Aeronautical and Space Law Section
Business Law Section
Civil Litigation Section
Criminal Justice Section
Education Law Section
Elder Law Section
Environmental & Energy Law Section
Family Law Section

Intellectual Property Law Section
International and Comparative Law Section
Labor and Employment Law Section
Municipal Law Section
Public Utility Law Section
Real Property, Probate and Trust Law Section
Solo and Small Firm Practice Section
Tax Law Section
Workers’ Compensation Law Section

Members who wish to take advantage of the free section membership offer may register here or call
PBA Member Services at 1-800-932-0311. In order to join a PBA section, you must be a member of the PBA.
For more information about individual sections, go to www.pabar.org/public/sections.
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L ack awanna YLD
Supporting One
of Their Own

PBA Bar Leadership Institute
The PBA Bar Leadership Ins�tute provides emerging
leaders, represen�ng a broad cross‐sec�on of the diversity
of the PBA membership, with an opportunity to learn
about the PBA while ac�vely par�cipa�ng in key mee�ngs.
Par�cipa�on in the Bar Leadership Ins�tute provides numerous
opportuni�es to network with PBA members and
leadership and helps build lasting relationships that
will serve as an invaluable resource for future success.
The Bar Leadership Ins�tute looks to the future of the
organiza�on by developing well-informed, committed
leaders who will serve the PBA for many years to come. It
familiarizes par�cipants with the day‐to‐day opera�on of the
associa�on, provides a founda�on on governance and
policy issues and introduces the par�cipants to PBA staﬀ and
resources.

If you know a young leader reach out and encourage
him or her to apply.
If you are a young leader, visit the PBA website for details
and to complete an application.
Applica�ons for the 2013‐2014
PBA BLI class are due May 17, 2013.
Everything you need is on the website:

www.pabar.org/bli.asp
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The Lackawanna Bar Association
(LBA) is planning an event for April 2013
to support the Sheils’ family, long-time
supporters of the LBA Young Lawyers Division (YLD). In November 2012, Sheila
Flanagan-Sheils, a LBA YLD member, began experiencing medical issues resulting
in her hospitalization at multiple local
hospitals before being life-flighted to the
Neurosciences Critical Care Unit at Johns
Hopkins, where she remains today.
Both Sheila and her husband, Bob,
are active young lawyers, with Bob recently finishing a three-year term on the
Lackawanna YLD board. In addition to
the YLD board, he has devoted himself
to the local community through numerous volunteer projects and community
events. Sheila, who has always been a
YLD supporter, has attended many LBA
YLD events, assisted Bob in coordinating
the mock trial competition and served
as co-chair of the interfaith service committee. Most notably, Sheila and Bob enjoyed bringing their two young children
to the LBA YLD’s annual trip to Roba’s
Pumpkin Patch.
This event is expected to raise awareness of Sheila’s condition, potentially
offset unexpected medical costs and to
journey in solidarity with two LBA YLD
members who are going through tough
times. If you would like further information about the event, please contact Chip
Abrahamsen at cabrahamsen@law-aca.
com. n

Incubating Success
Continued from Page 1

esting example of an incubator program. It is an 18-month program
that is focused on incubating legal
practices that are aimed at meeting
the needs of underserved members of
the community. It is an extension of
the Community Legal Resource Network (CLRN) that began in 1998. The
CLRN is a collaborative that provides
support for CUNY alumni as they set
up and run solo practices and small
firms. Practice management training
offered through the incubator includes billing, record-keeping, technology, bookkeeping and taxation.
Subject-based training is also provided in areas of law such as immigration or labor and employment. The
program also offers low-cost office
space and staff support. As part of
the program, incubator participants
must commit to 12 hours per month
of low bono (sliding-scale fee) work,
paid for through contracts with New
York City.
Also of interest are Kansas City
School of Law’s Solo and Small Firm
Institute and incubator. Through
these programs, more than 150 new
attorneys have already received substantial training in areas of law relevant to solo and small firm practice.
The Solo and Small Firm Institute
offers courses and workshops yearround that are taught by law and
business school faculty and practicing attorneys. Topics covered include
business planning and founding and
operating a small law firm. In 2010
UKMC introduced its Solo and Small
Law Firm Incubator Project. The project provides hands-on assistance to
recent graduates seeking to enter solo
or small firm practice. The program
offers affordable office space, office
staff support, experienced attorney
mentors and practice management
guidance. Participants also commit
to provide pro bono legal services.
Also emphasizing access to justice, similar to the CUNY incubator,
is the University of Maryland’s solo
practice incubator program that was
launched in January 2011. It is a sixto 10-month program that works in
partnership with Civil Justice Inc., a

legal non-profit organization. Incubator participants have the opportunity to assist with Civil Justice Inc.
grant-funded initiatives. The initiatives generate attorney fees and provide participants with financial support during the incubator program.
At the end of the program, incubator
participants have access to client referrals, case management and mentoring through the Civil Justice Inc.
network. The incubator also provides
training on practice management
topics such as law office management.
Building on these earlier incubator examples, California Western
School of Law’s Access to Law Initiative was launched in June 2012. It
is an incubator program that is designed to support the efforts of alumni preparing to open solo or small
firm practices and non-profit entities
focused on providing legal representation to low- and middle-income
clients. Support is offered for up to
18 months and includes office space
as well as opportunities for mentoring, networking and training. Participants also commit to providing at
least 100 hours per year of pro bono
legal service.
In addition to these programs
that focus on providing operational
support and training in support of
new attorneys transitioning into solo
and small firm practice, other law
schools offer postgraduate programs
modeled after apprenticeship and
medical school residency programs.
For example, in 2012, Pace University School of Law launched its Community Law Practice that is designed
to employ Pace graduates as fellows
who are paid by the law school.4
Fellows offer legal representation to
clients in areas of law such as family, housing and immigration. Participants are compensated through
grant-funded legal assistance projects and as fellows. According to Pace
University, the program is intended
to be similar to a medical school residency. Seminars on running a practice, as well as mentorship and support opportunities, are also provided.
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Another program launched in
2012 was Thomas Jefferson School of
Law’s Center for Solo Practitioners. It
is a 12- to 18- month program that
focuses on mentoring six to 10 new
attorneys as they establish their solo
practices and small firms. Like other
incubators, the Center for Solo Practitioners emphasizes serving unmet
legal needs within the community
as a means for new attorneys to gain
experience and increase access to
justice. In addition to offering typical incubator training programs, the
Center for Solo Practitioners is a fully
functioning law office that offers affordable office space, practice management guidance, training and access to mentors.
Finally, Florida International
University College of Law runs its
LawBridge Legal Residency Program,
which provides new attorneys with
an opportunity to participate in a
two-year apprenticeship type program. Participants work out of the
LawBridge facilities, where they receive training through the college of
law. Extensive pro bono service is incorporated into the program. Training in client services, the business of
running a legal practice, managing
finances and professional ethics are
also integrated into the apprenticeship program.
Other interesting incubator type
programs are on the horizon. The
Chicago Bar Foundation has announced that it will be running an
18-month Postgraduate Academy.
Its first class is projected to start this
summer.5 It will be focused on assisting law school graduates who desire
to develop legal practices that serve
low-income clients. The academy
will be different from other incubators because it will emphasize legal
training in areas of the law that are
useful to low-income clients. The initial six months of the academy will
emphasize practical legal skills training, with trainees eventually handling their own cases between the
seventh and 18th months.
Also of note is Arizona State University College of Law’s (ASU) plan
to launch a nonprofit “training” law
firm. According to ASU’s literature, it
Continued on Page 16
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will emphasize practical skill training
and providing legal representation
to underserved members of the community. It will be run as a nonprofit
firm to reduce costs and increase affordability for lower-income clients.
Recent Arizona Law graduates will
be able to participate for up to two
years and will gain exposure to practice areas such as bankruptcy, family
law and corporate law. Experienced
attorneys will be on staff and will supervise program participants. Exposure to the economic side of running
a practice such as billing, accounting
and marketing will also be included
in the program.
As these examples demonstrate,
incubators are an innovative approach that reflects the growing realization that graduating law school
students and new attorneys are struggling to find legal employment. Further, an increasing number of new attorneys are considering starting their
own solo practices and small firms
in order to pay off law school debt
and circumvent the competitive legal employment environment completely. The combination of practical
skill training, mentoring, practice
management guidance and client
representation experience available
through incubators are an effective
answer to these challenges.
Traditional opportunities certainly still exist for new attorneys to
practice law while under the supervision, mentoring and guidance of
experienced legal practitioners, but
competition continues to be stiff for
those opportunities. New attorneys
are increasingly unable to secure
such opportunities, and incubators
provide a viable alternative path
that will enable more new attorneys
to successfully lay a foundation for
their legal careers. This is especially
true for graduates who are interested
in starting their own practices be-

cause they will benefit greatly from
the training and support offered by
incubators that are tailored toward
solo practices and small firms.
Incubators can be seen as a crucial bridge between graduation from
law school and fully launching a
solo practice or small firm. Instead
of launching a solo practice or small
firm with little guidance and no experience, new attorneys have the opportunity to do so under the guidance
of experienced attorneys. Through
this approach, new attorneys are able
to learn the actual day-to-day practice of law while functioning as both
an “associate-in-training” and as a
new solo practitioner, acting autonomously. With formative time spent
practicing through an incubator,
new attorneys will be well positioned
to start their practices, develop their
professional networks and represent
clients. Incubators can also provide
a competitive edge to participating
new attorneys through opportunities
to quickly become “practice ready”
through assuming significant levels
of responsibility.
To maximize the success of these
incubator programs, it will be important to provide mentoring and
training through attorneys that have
significant experience running solo
and small firms. This will ensure that
incubator participants are able to get
the most out of their formative incubator years. It is also important that
student debt and living expenses are
considered when structuring incubator programs to ensure that participants can cover their expenses and
successfully transition into practice
after completion of the incubation
period. This issue is already being addressed through approaches such as
low bono sliding scale fee arrangements, fellowships, grants and contracts with governmental agencies
that are currently incorporated into
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many incubator programs.
The innovative incubator and
residency approaches to nurture and
develop legal and business skills are a
viable way for new attorneys to lay a
foundation for successful legal practice. The growing opportunities available for new attorneys offer a variety
of choices when selecting an incubator and residency program that best
reflects their objectives and goals for
practicing law. Further, training in
business, legal and relational skills as
well as opportunities to gain handson experience through incubators
are important components of such
a foundation. It will be exciting to
watch as incubator and residency approaches become more widespread
and are increasingly incorporated
into existing experiential opportunities for new attorneys. n
1
http://www.americanbar.org/
content/dam/aba/administrative/
legal_education_and_admissions_
to_the_bar/statistics/enrollment_degrees_awarded.authcheckdam.pdf
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http://bls.gov/emp/ep_table_107.
htm
3
http://www.americanbar.org/
content/dam/aba/administrative/
legal_education_and_admissions_
to_the_bar/statistics/enrollment_degrees_awarded.authcheckdam.pdf
4
http://www.law.pace.edu/pacecommunity-law-practice
5
http://www.chicagobarfoundation.
org/images/stories/News/cbf_in_the_
news/new_cbf_incubator_will_open.
pdf.

Andrew Throckmorton is the chair of the
Law Student Division
for the Pennsylvania Bar Association Young Lawyers
Division and a 3L at
Villanova University
School of Law. He
can be reached at 484-459-2523 or
athrockmorton@law.villanova.edu.

The Weapon of Social Media
By Brad Haas
Embracing new technology can
mean the difference between winning and losing a case. Social media
websites such as Facebook and Twitter, once used predominantly by high
school and college students, have
grown to encompass all age groups.
The magnitude of social media usage cannot be understated. Facebook
has over 1 billion users, while Twitter boasts a slightly smaller number
of 500 million. Much of the talk regarding social media and lawyers has
focused on the dangers of using such
websites. However, the explosion of
social media has created a new weapon for attorneys, which should be
used diligently and responsibly.
Social networking can be an important weapon in any lawyer’s arsenal. Individuals who use these websites often post content which could
have significant legal consequences.
These websites can be used to uncover information through discovery
which may change the entire course
of a case. Facebook and Twitter both
have various privacy settings which
determine who can read a user’s
posts. However, studies have indicated that a high percentage of users
are unfamiliar with the protection
afforded by such privacy settings.
This leaves information available to
any person who comes across a user’s
Facebook page or Twitter account.
Attorneys who are familiar with
these websites can use information
gained to win their case or negotiate a
more favorable settlement. Evidence
from social media websites can be
used in all types of scenarios. A personal injury claim can be weakened
by uncovering photographs or video
showing the plaintiff is not severely
injured. Individuals in an antitrust
suit can be shown to be colluding
via Facebook or Twitter posts. Twitter and Facebook posts can be used
as evidence of infidelity in family law

matters. The possibilities are endless.
Familiarity with social media is also
important for attorneys in properly
advising their clients. A diligent lawyer should explain to any client the
importance of using privacy settings
and avoiding any posts which could
be incriminating. Furthermore, social
media can be a useful tool for attorneys in obtaining information about
the online activities of jurors and potential jurors. A juror may have important information on his Facebook
or Twitter accounts that he would be
less likely to admit during voir dire.
While social media can be a useful tool, lawyers still must be cognizant of potential ethical concerns.
Information that is readily available
to all members of the general public
has been admissible in cases throughout the country. The key factor when
determining if information gained
through social media can be used,
is whether the information is available to the general public. If any person has access to a user’s Twitter or
Facebook page and can read or view
the postings, the information can be
used. However, it is impermissible to
gain access to a user’s page by creating a fake account and requesting access to a user’s page. It is also impermissible to obtain such information
through a third-party who has access
to the user’s account.
Despite the fact that the Professional Rules of Conduct were written
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in a time before “tweets” or “friend
requests,” attorneys who engage in
deceitful use of social media have
been reprimanded. Such deceitful
practices are seen as a violation of
Rule 4.1 of the Professional Rules
of Conduct. This section prohibits
a lawyer from knowingly making a
false statement. This blanket rule has
been used against lawyers who have
attempted to deceitfully obtain information through social media websites. This type of conduct would result in the information being deemed
inadmissible. Furthermore, an attorney who engages in such conduct
could be brought up on disciplinary
charges with the state bar.
In today’s legal world, every lawyer is doing his/her best to stay one
step ahead of the competition. Young
lawyers who grew up with the explosion of social media may have the advantage of familiarity in dealing with
these websites. However, it is important for any lawyer, regardless of how
old, to be familiar with these websites in order to provide the best representation possible for their clients,
while staying within the bounds of
the Professional Rules of Conduct. n
Brad Haas is a thirdyear student at the
Case Western Reserve
University School of
Law. He serves as an
executive notes editor
on the law school’s
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the Washington, Pa., firm of Tershel &
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Pr actice Pointer: Effect of the
Fifth A mendment in a Civil Case
By Monica Handa
Thanks to Ashley Judd and Tommy Lee Jones, the Fifth Amendment
experienced its 15 minutes of fame
in the 1999 film Double Jeopardy.
Unlike its more famous brother, the
self-incrimination clause of the Fifth
Amendment has yet to find itself
among the annals of pop culture history. And what a shame: The drama!
The fascinating interplay of criminal
and civil procedure! The film’s producers will one day regret the day
they declined the lesser-known sequel, Wheel of Silence, which traces
the life of one Matt Payback in his
quest against self-incrimination.
All joking aside, civil litigators
must accept that criminal law concepts may occasionally color their
practice. “Pleading the Fifth” is a
prime example of these two worlds
colliding. As you may remember
from law school, a party to a civil
case may assert its Fifth Amendment
privilege against self-incrimination
during trial or discovery. A robust
body of case law explores the exceptions to this rule, but it is also worthwhile to consider how the privilege
will affect the civil case as a whole
when properly pleaded.

Who
Remember, either party may assert the privilege; a plaintiff doesn’t
waive his Fifth Amendment right
simply by filing suit. McMullen v. Bay
Ship Mgmt., 335 F.3d 215, 218–19 (3rd
Cir. 2003). “It is inconceivable that
by exercising the constitutional right
to bring or defend an action a person
waives his or her constitutional right
not to be a witness against himself or
herself, and no case has so held.” Id.
(internal citations omitted).

Adverse Inference
The seminal case addressing the
effect of the Fifth Amendment privilege on a civil action is Baxter v. Pal-

migiano, 425 U.S. 308, 318 (1976). In
that case, the Supreme Court noted
that “the prevailing rule . . . does not
forbid adverse inferences” against a
party asserting its Fifth Amendment
right against self-incrimination in a
civil matter. But what does this language mean in practice?

Costliness
A court may draw an adverse inference when a party pleads the Fifth,
but that inference has its limits. “The
Supreme Court has cautioned that
the Constitution limits ‘the imposition of any sanction which makes
assertion of the Fifth Amendment
privilege “costly.” ’ ” SEC v. Graystone
Nash, Inc., 25 F.3d 187, 190 (3rd Cir.
1994) (internal citations omitted).
Remember that the Fifth Amendment right against self-incrimination
“does not take place in a vacuum.”
Id. A court must balance the “potential for exploitation” of the privilege
with the rights of the person asserting the privilege, keeping in mind
that the previous admonition against
costliness “does not mean that [the
invocation of the privilege] must be
‘costless.’” Id., at 191. For example,
the opposing party not claiming the
privilege may still present evidence
in its own favor. Id.

Burdens
Another major consequence of
asserting the privilege against selfincrimination is its effect on any burdens borne by the party making the
assertion. Absent telepathy or superior mime skills, a party with a burden
at trial will be hard-pressed to carry
that burden when asserting its Fifth
Amendment privilege. Such an invocation may therefore result in default
(Grzegorek v. All Credit Fin., Inc., 2009
U.S. Dist. LEXIS 92162, *6–*7 (W.D.
Pa. Oct. 2, 2009)), or in some other
“adverse consequences” (Aetna Ca18

sualty & Surety Co. v. State Farm Mut.
Auto. Ins. Co., 771 F. Supp. 704, 707
(W.D. Pa. 1991)). These results logically trace back to the language in
Baxter acknowledging such consequences.
Note, however, that a witness’s
choice to plead the Fifth “has never
been thought to be in itself a substitute for evidence that would assist
in meeting a burden of production.”
United States v. Rylander, 460 U.S. 752,
758 (1983). Therefore, while a party’s
choice to assert its Fifth Amendment
right against self-incrimination may
prevent it from meeting its own burden of proof, a witness’s assertion is
probably insufficient to sway the
burden for either party.

Discretion
The bottom line is that judges
have wide discretion to dole out consequences for parties claiming their
Fifth Amendment privilege against
self-incrimination so long as no consequence is too costly to the party
making the assertion. Whichever
party you represent, use this wiggle
room to your advantage by knowing
the limits permitted by law and analogizing or differentiating your facts
accordingly. n
Monica Handa is an
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Intellectual Property and White-Collar
Crime : A Study in Ethical Dilemmas (Part 1)
By John Paul Kulzer III
Crime is readily identifiable
to the average citizen. Thus, the
criminal justice system properly
affixes well-known punishments as
the obvious consequences to certain
crimes. If a mugger approaches an
unarmed man on the street, displays
a knife and demands his wallet, then
stabs him before fleeing, our criminal
laws sharply acknowledge that the
accused deserves some length of time
of incarceration for his offense, even
more so if the victim dies because of
the attack. This example works on
the practical level of criminal law and
punishment, the “I know it when I
see it” syndrome as it has been called.1
Using this model, most people can
then regularly identify some of the
more common crimes and the likely
punishments associated with each:
murder, rape, robbery and so forth.
Even if not able to assume correctly
exact punishments for these crimes,
most people should, at the very least,
be able or willing to acknowledge
moral concerns with the prevention
and punishment of these types of
crimes in society.
There are, however, certain
crimes where there still exists some
uncertainty. Specifically, intellectual
property (“IP”) and white-collar
crimes tend to fall in the latter
category of what can be described as
crimes in which it is often confusing
or uncertain about where and how to
proscribe blame. In other words, these
crimes often display problems with
proving readily identifiable victims,
deciphering exact or appropriate
means of punishment, and most
importantly, whether the perpetrator
has, in fact, even committed a
morally wrong act.2 This article will
examine these issues through an
analysis of some of the recent trends
and studies of intellectual property
and white-collar crimes.
In order to understand the
association between intellectual
property and white-collar crime, it
is first appropriate to define both to

see how they are related. Intellectual
property means “any product of
the human intellect that is deemed
unique and potentially valuable in
the marketplace, including an idea,
invention, literary creation, unique
name, business method, industrial
process, chemical formula, and
computer program.”3 Both civil and
criminal laws exist to protect those

form of white-collar crime that also
facilitates other white-collar crimes,
such as investment fraud, money
laundering, and identity theft.”8
With a general understanding of
the association between intellectual
property and white-collar crime, we
can now begin to examine some of
the ethical dilemmas in identifying,
enforcing and punishing these

Intellectual property (IP) and white-collar
crimes often display problems with proving
readily identifiable victims, deciphering exact
or appropriate means of punishment, and
most importantly, whether the perpetrator has,
in fact, even committed a morally wrong act.
This article will examine these issues through
an analysis of some of the recent trends and
studies of IP and white-collar crimes.
who develop intellectual property,
including protections of patents,
copyrights, trademarks and trade
secrets.4
The National White Collar Crime
Center (“NW3C”) has defined whitecollar crime as “an illegal act or series
of acts committed by nonphysical
means and by concealment of guile,
to obtain money or property, to
avoid the payment or loss of money
or property, or to obtain business
or personal advantage.”5 Moreover,
the definition of white-collar crime
often encompasses not only an
explanation of included offenses, but
also a focus on white-collar crimes as
crimes committed solely “by people
of high social status.”6 However,
according to the NW3C, the true
focus of the definition should extend
beyond just the typical offender
of white-collar crime, and rather,
focus on the offense.7 In this light,
the NW3C study recognizes the
connection between intellectual
property and white-collar crime that
“intellectual property violations are a
19

crimes. First, a discussion of moral
ambiguity and its link between
intellectual property violations and
white-collar crime is warranted.
The
term
“moral
ambiguity”
comes from Stuart Green’s article,
“Moral Ambiguity in White Collar
Criminal Law.”9 Therein, the author
characterizes the dilemma as one
where the question persists from the
outset of the crime as to “whether
the conduct engaged in was more or
less acceptable behavior, at least in
the realm in which it was performed,
and therefore, should not have been
subject to criminal sanctions in
the first place.”10 Green then offers
10 factors associated with moral
ambiguity as evident in intellectual
property and white-collar criminal
enforcement, the most compelling
being the occasional inability to
recognize if a crime even took
place.11 Regarding white-collar crime,
Green notes that often crimes are
hard to distinguish because alleged
Continued on Page 20

IP and White-Collar Crime
Continued from Page 19

offenders may just be employing
“merely aggressive” business tactics
or political maneuvering, which
may distract from the true nature of
the underlying offense.12 Instead of
extortion, an opposing viewpoint
may argue that one was just engaging
in “hardball negotiating,” and
instead of fraud, it may merely be a
case of “creative accounting,” as just
some examples.13
In recalling the robbery example
given above, Green correctly points
out that, “Conventional street crime
rarely exhibits such ambiguities.”14
While the defendant in the robbery
example may offer an excuse as
to why he robbed and stabbed his
victim, an excuse will likely not
supersede any moral blame for the
accused. This fact, however, is not
always true with white-collar crimes,
as has been shown with how the true
nature of the crime may be distorted,
depending on the viewpoint of the
accused or society’s overall opinion
of the act as criminal or not.
Likewise, intellectual property
crimes have seen a similar problem
because of differing general or public
policy views on the kinds of crimes
being committed. According to the
National White Collar Crime Center,
application of intellectual property
laws remains controversial because:
“A major source of conflict
in the IP debate is differences
in cultural norms, not only
among nations but also
among groups defined by
age or behavior. People
who associate themselves
with the Internet culture,
for example, often have
different beliefs about
appropriate uses than
IP people in the law
enforcement community.
Individuals in different
countries may have different
views on appropriate uses
of IP because of differences
in IP laws or generally
accepted practices in their
community. Beliefs and

views about IP may be
based on legal, social, or
ethical considerations,
and, more importantly, can
have visceral meaning for
community members that is
not easily relinquished.”15
Studies certainly support the idea
that many people do not consider
some intellectual property offenses
as criminal.16 For example, in a past
survey, 70 percent of people said
they do not believe it is wrong to
make unauthorized photocopies of
a book or magazine, while over half
of those surveyed did not consider
the
unauthorized
downloading
of music as an immoral act.17
Indeed, this perspective on whether
intellectual property violations are
criminal is quite analogous to the
aforementioned view on white-collar
crime.
Surely, the argument has certainly
been advanced that downloading
copyright-protected music is not a
crime for any number of reasons:
purchasing music is too costly, record
companies and artists already have
enough money where downloading
has no significant impact and
so on. It remains these divided
perspectives on intellectual property
and white-collar crimes that make it
increasingly difficult to criminalize
ongoing abuses and gives offenders
leeway to claim they did not violate
the criminal laws.
While this problem of a moral
indifference to intellectual property
and white-collar offenders may
seem speculative, or as an opinion
shared by only a select minority,
its influence has already been felt
in the courtroom. In a 2001 federal
court case, the government charged
the defendants ElcomSoft Company
Ltd. and others with several criminal
violations of the Digital Millennium
Copyright Act.18 The defendants had
developed software, which allowed
users to remove use restrictions
from Adobe Acrobat PDF files, thus
enabling users to view files without
the restrictions and readily copy, print
20

or distribute the files electronically.19
The government contended that the
software, while enabling purchasers
to engage in some “fair use” without
infringing copyright laws, at the
same time, it also permitted users to
engage in copyright infringement by
making and distributing unlawfully
obtained copies.20
The defendants challenged the
allegations on several constitutional
grounds, but the district court
denied their motions to dismiss, and
the case proceeded to trial.21 A jury
ultimately acquitted the defendants
of any wrongdoing, explaining their
decision by stating that while they
did believe ElcomSoft’s product was
illegal, the jury did not believe the
company meant to violate the law,
a verdict that many felt might have
been an opinion on the law itself.22
It is therefore essential to change
the current outlook to one where
illegal acts, as outlined in statute, are
viewed as criminal by society. Hence,
there should be an effort to eliminate
this notion of ambiguity altogether
with these types of crimes through
an evolving alteration in public
policy. This article’s next installment
will focus on problems with
identifying victims and some of the
harms associated with intellectual
property and white-collar crimes, as
well as complications in punishing
offenders. n
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Curbing A buses

in

Pennsylvania’s PFA L aw
By Todd Spivak

Pennsylvania’s Protection From
Abuse (PFA) Act has been hailed nationwide as a progressive law providing crucial protections for victims of
domestic violence.
The law enabled courts to issue emergency no-contact orders at
a time when filing criminal charges
was the only legal recourse for victims of abuse. It also featured a provision that remains controversial to
this day: Courts could temporarily
evict defendants from their homes
based solely on a plaintiff’s accusations of abuse.
“There is no way we are going to
correct spouse abuse in Pennsylvania until we get the abuser out of the
house,” said then-Sen. Robert Jubelirer during a contentious floor debate
in June 1976 that preceded the law’s
passage.
But detractors warned that the
PFA law itself would be subject to
abuse.
“I know this is a great day for
equal rights and all that jive,” countered then-Sen. William Duffield, a
Democrat whose legislative district
included parts of Westmoreland
County.
Duffield’s remarks dripped with
chauvinism. He referred to domestic violence as “so-called emergencies,” threatened to “name names”
of cheating wives and lamented that
now “women are supposed to be
equal with the husbands.”
Duffield cast the lone “nay” vote
against the PFA law, concluding: “I
do not think there is that much of a
need for it. It would open up a Pandora’s box to every family squabble.”
Today nobody doubts the need
for Pennsylvania’s PFA law. National
statistics show that one in four women experience domestic violence,
which is the leading cause of injury
to women ages 15-44.
In 2011, there were 166 domestic
violence fatalities in Pennsylvania,
including 13 in Allegheny County.
More than 40,000 PFA petitions were
filed statewide, including some 3,200
PFAs in Allegheny County.

But family law judges, attorneys
and advocates still grapple with
whether the PFA law strikes the right
balance for protecting victims while
also limiting false claims of abuse.
“Want somebody out of the
house? File a bogus PFA!” says Allegheny County Court of Common Pleas
Judge Kim D. Eaton when asked if
plaintiffs abuse the PFA system. People commonly misuse PFAs to harass,
get someone evicted or gain leverage
in a divorce or child custody case.
The PFA system is often derided
as “poor man’s custody,” Eaton says,
because it allows people to obtain
child custody orders while circumventing the formal custody process
and associated court fees.
There is no fee for filing a PFA,
and nearly all PFAs are granted at
least on a temporary basis because
courts prefer to err on the side of protecting domestic violence victims.
In 2011, judges in Allegheny
County approved 97 percent of all
initial PFA petitions. In about 60 percent of these cases, the plaintiff either withdrew the petition or failed
to appear at the evidentiary hearing
10 days later.
But this does not necessarily indicate misuse of the PFA system, says
Ellen Kramer, legal director of Pennsylvania Coalition Against Domestic
Violence. On average, it takes seven
attempts for a victim of domestic
violence to leave an abuser, she says.
The PFA law has been amended
many times to increase protections
for domestic violence victims. Such
amendments include: increasing the
maximum duration of a PFA to three
years; expanding the definition of
abuse to include stalking and harassment; and implementing a statewide
database of all PFA proceedings operated by state police.
Section 6117(b) of the PFA law,
which aims to limit false claims of
abuse, states that a person who files
a PFA “in bad faith” must pay the defendant’s attorney fees. But proving
bad faith is impossible in most cases
because of the “he-said, she-said” na21

ture of domestic violence.
A person who files a bogus PFA
may also be criminally prosecuted,
but this almost never happens.
In Allegheny County, PFA plaintiffs are entitled to free attorneys
who help file the petition and represent them at the PFA hearing. But
more than two-thirds of PFA defendants receive no legal representation
because they cannot afford an attorney or do not appreciate the severe
consequences of a PFA.
A PFA is a public record that can
haunt people like a criminal conviction. It can spoil job prospects for
teachers, police officers, day care
workers and others subject to background checks and abuse clearances.
It can forever restrict a person’s constitutional right to own guns.
Though it is a civil order, violating any provision of a PFA can result
in a six-month jail sentence and a
$1,000 fine.
“Many defendants blindly agree
to a PFA to get out of court; then they
apply for a job and can’t get it,” says
Christine Gale, a family law attorney
in Pittsburgh for 31 years.
Here are five common-sense solutions for curbing abuses in Pennsylvania’s PFA law:
First, there should be a colloquy
for PFA defendants to ensure that
they understand the consequences of
accepting a final PFA. It could be as
simple as checking boxes on a standard form.
Second, courts should make it
easier for allowing defendants to
recover attorney fees when a PFA is
withdrawn or dismissed.
Third, district attorneys should
criminally prosecute what Eaton calls
“serial filers” of bogus PFAs.
Fourth, law schools and legal aid
clinics should partner to train students to provide free representation
for low-income PFA defendants as
well as plaintiffs.
Fifth, temporary PFAs should be
removed from the public database
when the PFA is later withdrawn or
Continued on Page 22

A Passion for Child A dvocacy
By Stacy B. Seltzer
As a young lawyer practicing family law in Massachusetts, I found myself compelled to learn more about
child advocacy and special education
law. I had spent most of law school
convinced I wanted to practice family law, but as I worked with parent
clients, I began to learn a great deal
about their families and, more importantly, about their children. Many of
the kids were struggling — academically, socially or otherwise — as their
parents went through a divorce.
When I moved to Pennsylvania this past fall I decided to combine my passion for family law with
child advocacy and education law. I
wanted to learn more. To start, I attended training for the Montgomery Child Advocacy Project (MCAP),
a non-profit with the mission “to
provide free legal representation to
abused and neglected children.” The
training was eye opening and made
me even more aware of the need for
child advocates in our community. I
immediately signed up as a volunteer
and spent a morning observing juve-

nile court. The cases and children I
came into contact with were inspiring, and I quickly developed a passion for this important area of law.
I soon realized that no matter
your practice area, these children
demand our efforts as they traverse
rough waters. MCAP attorneys “represent these vulnerable, voiceless
children as they navigate the legal
and social service arenas,” and as a
new MCAP attorney I hope many
others will take this training and
learn more.
While volunteering, I continued my research on education law
and began to learn more about special education, individualized education programs (IEPs) and charter
schools. I came to understand the
impact charter schools are having
on our community schools. I learned
that charter schools, including cyber charter schools, are expanding
across the state of Pennsylvania and
that Pennsylvania currently has over
100,0000 students enrolled in public
charter schools. This number rep-
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resents 6 percent of the entire K-12
student population. These schools
“offer alternatives in education using
strategies that may save money and
improve student performance” and
are playing an increasingly important role in educating Pennsylvania’s
children.
As a young lawyer I am excited
to continue exploring these areas of
law and following my passion for the
children of our community, whether
they are at the mercy of their parents’
lawyers or exploring educational opportunities in an evolving school system. n
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dismissed.
Such measures would strengthen
an important law by limiting the
damage caused by bogus PFAs without weakening protections for victims of domestic violence. n
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Pittsburgh-based
family law and
criminal defense
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The ‘FC’ R edux
The ‘Fiscal Cliff’ and the ‘Formula Clause’
By Steven B. Wittenberg
Popular estate planning tools
that are utilized by practitioners
include wills, living trusts, bypass
trusts, credit shelter trusts, GST exempt trusts and the like.
Many estate lawyers fall back on
the use of a “formula clause” within these testamentary documents,
which designates inheritances via
fractions or percentages rather than
fixed-dollar amounts. This drafting
method preserves the maximum
benefit of exemptions while avoiding the need to update documents
with every change in the estate tax
exemption — an effective drafting
technique over the last decade as the
estate tax exemption adjusted upward over time.
When the 2010 Tax Relief Act increased the estate tax exemption to
$5 million and implemented a new
portability feature, some estate planning reference guides and periodicals
began alerting practitioners to the
“Formula Clause Pitfall,” the undesirable result of inadvertently disinheriting surviving beneficiaries through
the usage of the formula clause. Now
with the passage of the American
Taxpayer Relief Act of 2013 (the Act),
Congress’ bill to resolve the “Fiscal
Cliff” (technically the country went

over the fiscal cliff for a few hours
on Jan. 1), a revisiting of the formula
clause pitfall becomes requisite.
The Act permanently locks
the estate tax exemption level at
$5,000,000 (indexed for inflation)
and continues the portability feature, whereby the unused portion
of the exclusion of the first- to-die
spouse transfers to his or her surviving spouse. For many unsuspecting
married couples whose estate planners drafted formula clauses into
their testamentary documents, particularly those clients whose taxable
estates hover at or under the estate
tax exemption level of $5,000,000,
the risk of effectively disinheriting
the surviving spouse exists.
By way of example, Mr. Smith’s
estate is valued at $5 million. Within his 2009 will, Mr. Smith has a
bypass trust with the common formula clause: “I leave to my child the
maximum allowable amount that is
not subject to federal estate tax, with
the remainder going to my wife.”
This wording allows the first-to-die
spouse’s estate to make full use of
the exclusion amount. If Mr. Smith
died in 2009, $3.5 million, the estate
tax exemption in 2009, would have
passed tax-free to his child and $1.5

million to his surviving spouse. If Mr.
Smith died today, his entire $5 million estate passes to his child, leaving
nothing to the spouse.
While some practitioners have
touched on this subject, and in fact
have begun to use more concrete
verbiage, many estate and financial
planners, attorneys and accountants
continue to focus on the benefits of
the Act. They are either still unaware
of the potential negative consequences caused by the law change or
that their clients’ estate plans fall into
this pitfall. A simple amendment can
be utilized to correct the defectWith
the recent changes to the estate tax
law, personal estate and succession
planning is critical. This may provide
a good opportunity for practitioners
to re-review their client’s wills and
trusts and correct a potential negative result. n
Steven B. Wittenberg
is director of legacy
planning at the
SEI Private Wealth
Management group.
He can be reached
at 610-676-3457 or
swittenberg@seic.
com.

CALLING ALL WRITERS!
The YLD At Issue editors are now accepting
article submissions. Criteria are as follows:
1. The subject matter should be relevant to Pennsylvania young lawyers.
2. Articles should be no longer than 1,200 words in length. Longer articles may be considered
to run as a series.
3. All submissions must include a short author biography at the end of the article and must
be accompanied by a digital photo (300 dpi resolution preferred) of the author for publication.
4. Electronic submissions (MS Word) are acceptable and preferred. Please transmit electronic submissions to Jonathan Koltash at jokoltash@pa.gov.
5. Articles are due no later than June 1, 2013.
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PBA YLD Attorney L aunches Free,
Open Source, eDiscovery, Predictive
A nalytics Software Project
PBA YLD attorney Shannon Brown
recently launched the beta version of
an open source software application
for eDiscovery use. The free software,
available at http://www.prolorem.
com, uses predictive analytics to help
lawyers to efficiently and accurately
analyze text documents. The open
source software model fosters active,
legal-community participation —
YLD members especially are urged
to participate — and offers muchneeded transparency in this emerging
area of law practice.

Why Predictive Analytics?
With an estimated 5 exabytes
(that is a 5 with 18 zeroes behind it)
of data created every two days (about
the same amount of data created
throughout history by all humankind
up to 2003), attorneys must
increasingly address and efficiency
handle large volumes of emails, text
messages, social media content, word
processing documents, PDFs and
other electronic materials as part of
regular law practice. To do so, lawyers
increasingly need new tools to avoid
becoming overwhelmed by data.

How Predictive Analytics
Works — In a Nutshell
In a nutshell, true predictive
analytics software allows lawyers
to efficiently analyze and then
predicatively classify documents.
For example, the attorney loads
the target text documents into
the software; performs some preprocessing of the documents; and
then performs a careful, initial
analysis of a seed-set of documents.
Using the attorney’s seed-set analysis,
the predictive analytics software
trains itself to recognize similar
documents and then generally learns
how to categorize documents in the
matter. Using this learned analysis,

the software then accurately predicts
the classifications of the unseen
documents in the data set. So, rather
than tediously wading through
tens of thousands of documents,
the software allows the attorney to
look at a relatively small sample of
documents and then the computer
predicatively applies the attorney’s
expert analysis of the sample seed-set
to the remainder of the documents.
This can slash analysis time while
maintaining or enhancing overall
accuracy allowing the attorney to
focus on relevant materials.
The results can be startling. On
test data, the Prolorem™ eDi beta
software achieved over 90 percent
accuracy on document classification
tasks. While accuracy will vary from
project to project, the potential results make predictive analytics software a compelling addition to an attorney’s toolkit.

About the Project
While several predictive analytics
tools exist, the open source focus
of the Prolorem™ eDi software fills
emerging gaps. First, small and solo
law firms, pro bono initiatives and
community-service law providers
might be limited from using
available tools, at least in part, due
to cost. Second, having an open
option permits insightful discussion
of these emerging technologies
because these predictive tools are so
new to the legal community, because
their proper application remains
somewhat unsettled, and because
many of the available solutions are
proprietary “black boxes.”
To address these limitations,
the open source project specifically
develops software and techniques
through a transparent community
process and makes the results openly
available to the community. The key
objectives of the project include:
1) developing basic versions of these
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emerging tools, 2) making the tools
freely available and 3) revealing the
internal workings of the technologies.
The Prolorem™ eDi beta software
already incorporates many lawyerfriendly features with these objectives in mind. The software
includes a built-in audit log (for
defensibility), a privilege review
tool (and ability to tag privileged
documents during seed-set review),
a flexible document production
tool, a task-based dashboard to track
progress, an intuitive workflow and
pre-defined reports. Prolorem™ eDi
runs on Windows, Linux and Mac
systems and does not require any
special servers or hardware.
The open source project welcomes
active participation from the legal
community. Contributors can work
in many areas of the project such
as testing, website management,
advising,
documentation
and
software development. Interested
persons should contact Shannon
Brown via the Prolorem™ website at
www.prolorem.com. n
Shannon Brown’s
practice emphasizes
technology law, Internet law, social
media law, cyber law,
and business.
Prior to his graduation from law
school, his IT career
spanned over 10 years with experience in hands-on Internet/mobile
applications development, databases,
web hosting, systems administration,
general computing, and executive business management/ownership/entrepreneurship. He maintains a virtual law
practice in Lancaster County and can
be contacted via his website and blog at
www.shannonbrownlaw.com.

Is A Lateral Move Advisable In 2013?

Career

Corner

After practicing law for eight years, I am exploring the possibility of a lateral move in my practice area. In this turbulent 2013 legal environment,
coming out of a five-year legal recessionary environment, what are some
of the considerations to be sure the opportunity will be a “solid fit” for me
and my family?

The interview with prospective firms will be much different than
that summer associate offer, and the initial employment offer after
law school graduation, and passing the state bar.
After a brief initial screening, you hopefully will be called back
for meetings with practice partners in your area of expertise. A decision could be made quickly, or more likely, you are competing with a
few others for that valued lateral position.
Be prepared to answer questions about recent legislation in your
field, and any court decisions that relate to your total knowledge of
David E. Behrend
the practice area.
It should be determined by this go round, whether this is “staff
position” or one being on a partnership track. Not every lawyer neither can, nor wants, to be on that partnership track. While the financial remuneration is greater as a partner or potential partner, internal gratification
and at times better “work-life balance” can be gained in a staff position.
Have you sounded confident in your presentation of issues brought up in the interviews? In my 20 years
of career consulting practice, I have helped lawyers prep for such interviews and asked very difficult questions that are likely to be asked in the more formal setting. Some lawyers do better than others, but in your
case, you may only have one chance to appeal to the potential firm you are pursuing.
The impression you think you make, and the way the law firm interviewers see you, can be different.
Boiler plate answers to probing questions will not get it done; acting as if you are on “career cruise control”
will be evident immediately.
One of the questions I ask lawyers prepping for a career or employment change is: “You sound very
confident and evidently have the strengths that could be a good fit here at our firm. One other thought I
have is what are your weaknesses or areas that you feel need improvement or that colleagues have noted or
discussed with you?”
If you finally get that call from the firm’s hiring partner, be engaging and enthusiastic; let them know you
are looking forward to seeing the details of the offer in writing and will get back to them very by a certain
day and time.
After background and conflict checks, you will be asked for references. That does not have to be your
immediate supervisor/practice head, although if you do not use that individual, one might have a clear
explanation. Former clients and other lawyers, colleagues and recent opposing counsel can be valuable references, assuming they will emphasize positive aspects of your practice of law and personality. The latter is
important, as the potential new firm, may have a significantly different work culture.
If the offer is made and accepted, giving two weeks to a month’s notice is acceptable, unless there is relocation involved, hence a somewhat longer time frame. Some lawyers have left their old firm even quicker
for a variety of reasons.
There may be a counter offer from your present firm. You may consider it, but if you have mentally committed to the position, I suggest you thank your present firm, recognizing that your trust with them has been
broken.
When leaving for that lateral opportunity, writing a thank you letter (to be kept in your HR file) is fine,
even if not heart felt, as this is not the time to “burn bridges.” When I resigned from a management position
many years ago and was quite angry, my resignation letter was one paragraph, explaining I was pursuing a
better opportunity at that time period.
You should feel satisfied that the new firm has recognized your “value,” and you have also distinguished
yourself enough to get the offer. Congratulations and good luck.
David E. Behrend is director of Career Planning Services For Lawyers. He was been providing career consultations
nationally for lawyers going through either career transitions or employment changes. He can be reached at www.
lawcareercounseling.com.
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Social Media and

the

Boss’s Orders

By Maxwell Briskman Stanfield
Most individuals, young and
old, living in this day and age are
well versed in social media – Facebook, Twitter, Instagram, MySpace
and LinkedIn – just to name a few.
We, as young lawyers (in age and/or
practice), are not only versed in using social media but also very well
aware of its social implications and
consequences. Many of us use social media on a daily basis. We use it
for personal communication, public
communication, as a business tool
and sometimes as a resource to find
potential employment. While this
technology has brought us all closer
together exponentially, it has also
heightened the attention we pay to
our right to privacy.
In recent times, it seems like we
play a cat-and-mouse game with our
online privacy. Sites update their privacy policy and we as users quickly
scramble to understand and update
our preferences accordingly.1 With
the popularity of social media still
steadily on the rise, there has been an
outcry regarding how much privacy
we afford when using these sites, specifically, what should be considered
an invasion of privacy and off-limits
for potential or current employers.
To answer this concern, many social media sites have tried to conform
their privacy policy in a way that affords as much user-defined protection as possible. While this may help
ease some of our concerns that a
certain individual may come across
a photograph that they shouldn’t, it
doesn’t (and can’t) address the issue
of employers requesting or accessing our “private” information. Offline, there is a pretty clear standard
of what constitutes an invasion of
privacy under the law. Online, the
boundary can be blurry. To help pave
the way, states have started to propose and enact legislation that would
create a bright-line boundary regarding what employers can request and
access regarding an employee’s or applicant’s social media.
Let’s assume a newly licensed attorney applies for a job and as part of
that application, the employer asks
that potential hire to allow his or her

house to be searched. No way! What
if that employer wants to listen to
the potential hire’s entire phone conversations for one week as part of the
hiring process? While these examples are exaggerated, clearly unlawful

to access a social media account.
Further it stops employers from discharging, disciplining, penalizing or
not hiring an applicant for refusing
to disclose this info. Yes, threats from
the employer are prohibited too.5

With the popularity of social media still
steadily on the rise, there has been an outcry
regarding how much privacy we afford when
using these sites, specifically, what should be
considered an invasion of privacy and off-limits
for potential or current employers.
and outlandish, they make for good
parallels to the argument against employers accessing one’s social media
life. The heart of the issue: right to
privacy.
Many states have picked up on
this issue and have started to propose
and enact legislation that keeps employers from requesting and accessing employee’s social media lives.
In the great state of California, Gov.
Jerry Brown signed two bills into law
that not only protect privacy of employees’ social media, but also of college students.2 The gist of these laws
prohibits employers or schools from
requesting passwords or contents to
personal accounts. With the exception of investigation purposes, the
law makes it clear that even in an
investigation context the employer
cannot request a password-only content that’s relevant to investigation
purposes.3 Thankfully, this mirrors
what we see in the real world: Give
us what is relevant to our investigation; everything else remains private.
California isn’t alone with its legislation. Our home state of Pennsylvania has proposed the Social Media
Privacy Protection Act (The Act) in
response to the number of employers requesting access and passwords
to employees’ social media.4 The Act
is substantially similar to that of California. The Act prohibits employers
from requesting or requiring an employee or prospective employee to
disclose any passwords or usernames
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Employers in Pennsylvania can still
check out anything they want within
the public domain and are still able
to “promulgate and maintain workplace policies governing the use of
an employer’s electronic communication.” Monitoring the usage of an
employee’s electronic devices is also
permitted. Beyond these exceptions,
any violation results in a civil penalty up to $5,000.6 Keep in mind that
Facebook’s new privacy policy7 states
that certain information is deemed
“publicly available” and therefore
employers viewing this information,
even if it was initially created through
a password protected private user account, would not be in violation of
the proposed Pennsylvania legislation (and current law elsewhere).
While California and Pennsylvania are near and dear to my heart,
they are not the only states to juggle this issue. Maryland has already
passed legislation similar Pennsylvania’s (the first state to pass law on
the issue).8 Currently, six states have
passed employer-related password
and access protection laws. These
states are: California, Delaware, Illinois, Maryland, Michigan and New
Jersey.9 It’s obvious as a country we
are making progress in protecting the
social media privacy of individuals
but any hopes for a federal law may
be dead in the water. The “Password
Protection Act of 2012” was introduced in the United States Senate
Continued on Page 28

Pick Me : Three Things Every Young L awyer
Can Do to Get Noticed
By Christopher R. Sullivan
As the country slowly crawls out
of the recession, young lawyers everywhere are still weathering the accompanying “jobs crash” that began
in 2008. My class (2010), in particular, had the dubious distinction of
being nicknamed the “Lost Class” by
the Above the Law legal blog because
of our poor timing in entering the
job market. The humbling truth that
we as young attorneys must accept is
that the vast majority of us — those
with solid but not top-ten grades and
valuable but not eye-popping experience — have become essentially a
dime a dozen to employers who are
flooded with resumes and have neither the time nor the inclination to
read them all.
I have had the good fortune to
serve on the Governor’s Office of
General Counsel’s Hiring Committee for the past 18 months, which
has afforded me an insider’s view of
legal recruiting and legal interviewing. During that time, I’ve noticed
that while grades and class rank are
important, they very likely won’t
be enough to secure that candidate
a job; and while I understand there
are hundreds of articles out there on
techniques for landing a job, I firmly
believe that there are three simple
things everyone can do to stand out
in a crowd.
(1) Polish that résumé.
Like good pizza, strong résumés
come in all shapes and sizes, but have
similar ingredients. They all depict
bright, energetic, hard-working and
well-rounded individuals committed
to doing excellent work. After reading dozens of résumés for the hiring
committee, I’ve noticed that an effective résumé highlights the person
just as much as it highlights his or
her accomplishments.
First, it is important to understand that academic standing will
only take a candidate so far. My office has passed on candidates who
had stellar academic credentials because, well, that’s all they had. In
most instances, it appears the candidate figured that a high GPA and

class rank was an automatic admission ticket, because it was clear there
was not much effort put into the
rest of the résumé. Always remember
that no matter how impressive the
grades, there is always another candidate out there who went to the überprestigious law school; or a candidate
who had higher grades and did moot
court; or a candidate who made-lawreview-while-also-interning-for-ajudge-part-time-and-also-working-atApplebees-to-support-a-family; or…
you get the idea. The point is to not
rely on just the numbers. Flesh out
the résumé by talking about any society memberships, articles authored,
internships completed or volunteer
opportunities embraced. These demonstrate a well-rounded person capable of handling numerous responsibilities simultaneously.
Second, please note that every law student has done some sort
of legal research and writing. I am
amazed at the number of resumes
our office receives that essentially
read: “Internship with John Doe Law
Firm — Completed legal research,
Drafted memoranda.” That description is so generic that it makes that
applicant’s résumé both forgettable
and indistinguishable from 10 others. It is important to elaborate with
specific examples. Therefore, “Participated in legal research/prepared
memoranda” should be edited into,
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“While interning at John Doe Law
Firm, I conducted a 50-state survey
of municipal bankruptcies and drafted a memorandum opinion on what
legal options are available for potentially at-risk cities in Pennsylvania.”
That is the kind of meat and potatoes
detail that will jump off the page and
grab the reader’s attention.
(2) Learn how to interview effectively.
Conducting interviews has been
the most eye-opening experience for
me since joining the hiring committee. I have seen first-hand the peaks
and valleys of interview tactics and
strategies. The tips about being on
time, dressing well, sending thank
you cards, etc., are obvious and for
another day. In my experience, the
single most important tip for candidates is to research and truly understand the organizations for which
they are interviewing. I have seen
more than a fair number of candidates come in to interview with our
office and talk about how interested
they are in the Gaming Control Board
or the Liquor Control Board (neither
of which fall under OGC’s purview).
In that moment, the candidate’s résumé and all the impressive paper
accomplishments become moot because we, as a committee, are now
questioning whether the candidate
Continued on Page 28

Pick Me
Continued from Page 27

prepared for the interview. This then
calls into question how disciplined
the candidate is, which further calls
into question the candidate’s commitment to our organization, and
from there it can spiral downward to
the point where that simple yet fundamental mistake becomes very difficult to overcome. We have a great
website that outlines the agencies we
provide counsel to and the nature of
that representation. Similarly, nearly
every other government entity, law
firm and private company has detailed and informative websites that
provide overviews, histories and
descriptions of the type of work it
does. Utilizing readily accessible information is critical not only because
hiring committees expect to see prepared candidates, but also because it
allows the candidate to better understand the organization and provides
an opportunity to pinpoint ways in
which they can add value.
Like many things in life, the best
way to become comfortable and gain
confidence interviewing is to practice. Anticipate potential interview
questions and formulate responses in

your head. Speak responses out loud.
Say them in the shower. The more
practice, the better a candidate will
get at not only answering the questions, but answering them with a
confident and poised demeanor.
(3) Embrace networking.
I never took networking seriously
in law school. I always figured that if
I had good credentials on my résumé
and interviewed well — that would
be enough to land me a great job.
Besides, we have all been to THOSE
events (particularly in law school)
that are just brutal to get through.
The presentation is boring, the people are dry and the food is bad. But
the truth is, in this day and age, even
the best candidate needs someone to
act as an advocate and provide that
final push with a hiring committee,
or to land an interview or even to just
make sure the candidate’s résumé is
given an honest read. Those relationships are invaluable, and I have seen
the benefits of networking first hand.
It can open doors that would never
have been possible via cold calls or
mass mailings to various firms.
Obviously, every networking opportunity does not generate concrete
results. Don’t get discouraged to find
out that a future lifelong mentor isn’t
at every seminar or cocktail party. It’s
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in May 2012 but ultimately failed to
reach a necessary vote.10
Generally states are moving in
the right direction, but many still
lack the proper protection for privacy. Americans shouldn’t have to
make a choice between their privacy
and social media. With 2013 just beginning, the door is open for a new
year of legislation to help define privacy rights on social media even further. Here’s hoping the next interaction with your boss won’t involve a
friend request. n
http://abcnews.go.com/Technology/facebook-graph-search-now-timeprivacy-settings/story?id=18230399
2
http://www.aclu.org/blog/technology-and-liberty/california-socialmedia-privacy-laws-give-studentsemployees-online
3
Id.
1

http://www.lexisnexis.com/community/labor-employment-law/
blogs/labor-employment-commentary/archive/2012/07/09/social-media-privacy-protection-act-pendingin-pennsylvania.aspx
5
Id.
6
The General Assembly of Pennsylvania, House Bill No. 2332, Session
of 2012. http://www.legis.state.
pa.us/CFDOCS/Legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=20
11&sessInd=0&billBody=H&billTyp=
B&billNbr=2332&pn=3761
7
https://www.facebook.com/about/
privacy/your-info
8
http://www.nydailynews.com/
news/national/maryland-bill-bansemployers-facebook-social-mediapasswords-article-1.1059982
9
http://www.lexology.com/library/
detail.aspx?g=7c6f1022-818b-473b4
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important to not let one bad event
or dud encounter dissuade future
efforts. The most important part of
networking is just to get out there —
go to bar association functions, mingle at happy hours, initiate contacts
with fellow alumni, and once that’s
done, follow up and try to maintain
the relationships. In many ways,
maintaining contacts is just as important as building new ones.
The 2013 job market is a new animal. We now live in a world where
just having the diploma or the grades
or the clerkship won’t always cut it.
Young attorneys everywhere need to
present the total package, and it is
my hope that these tips will help fellow young lawyers shine through. n
Christopher R. Sullivan is assistant deputy general counsel
with the Governor’s
Office of General
Counsel. He practices
in both the litigation
and
transactional/
regulatory
practice
groups. Sullivan received his JD in 2010
from the Penn State Dickinson School of
Law and his undergraduate degree from
Saint Joseph’s University in Philadelphia.
8a40-5758565fc5b7
10
http://www.govtrack.us/congress/
bills/112/hr5684
Maxwell
Briskman
Stanfield is a Pittsburgh native who
earned his bachelor of
arts degree in political
science and Spanish
from Washington &
Jefferson College in
2008 and his juris
doctor from Southwestern Law School
in Los Angeles, Calif., in 2011. While
at Southwestern his focus was on transactional entertainment and media law,
and he served as a senior staff writer
and copy editor for the school newspaper, The Commentator. He resides in
Pittsburgh and is seeking full-time employment in the transactional end of the
entertainment/media/technology practice area. He is licensed to practice in
both California and Pennsylvania.

Wage Theft of R ecent Gr aduates and
Current Students :
The R ise of Unpaid ‘Internships’
By Courtney Mickman
The biggest worry of those graduating this spring is whether or not
they are going to get a job. Unfortunately, a host of individuals that
graduated for the last few springs still
have that same worry. Last spring,
tons of soon-to-be-graduates across
the country were competing for a select number of jobs. Those who were
lucky enough to obtain offers were
ecstatic, until many individuals realized that their “offer” was for a mere
unpaid internship with a hopeful
promise that, if they performed well,
they may be considered for a paid
position.
In an economy where paid positions for current students and recent
graduates are few and far between, a
majority of young individuals have
accepted an unpaid internship at
least once. “While unpaid post-college internships have long existed
in the film and nonprofit worlds,
they have recently spread to fashion
houses, book and magazine publishers, marketing companies, public
relations firms, art galleries, talent
agencies - even to some law firms,”
according to a recent New York Times
article.1 This trend of “hiring” unpaid interns has spread to almost
all industries such that obtaining an
entry-level job in certain fields, such
as public policy, is almost impossible
without having first served as an unpaid intern.2 Before the economy was
even at its worst, a 2007 study demonstrated that 29 percent of respondents had not been paid for their
internships.3 In 2012, the unemployment rate was at 13.2 percent for
workers who were 20 to 24 years old4;
one could assume, since the U.S Department of Labor (“DOL”) does not
keep statistics on unpaid interns, that
the number of unpaid interns vastly
increased.5 For many, the promise of
learning valuable skills, bolstering
their résumé and meeting contacts
that can hopefully expand a young
person’s small network is enough to

accept an unpaid internship.

The Law
While most people in the U.S.
know that the law requires employers to pay minimum wages, there is
a severe lack of awareness that many
unpaid internships are violative of
the laws that require minimum wages and overtime. The Fair Labor Standards Act (“FLSA”) is the federal law
that requires employers across the
country to pay employees a minimum hourly wage.6 The FLSA also
requires that employers pay overtime
wages at time and a half for hours
worked in excess of 40 hours within
the same workweek.7
Dating back to 1947, the U.S. Supreme Court analyzed the issue of
when employer training can lawfully
be unpaid. In Walling v. Portland Terminal Co., 8 the court discussed that
the FLSA’s purpose as to wages was
to ensure that every person whose
employment contemplated compensation should not be compelled
to sell his services for less than the
prescribed minimum wage.9 Accordingly, the court did not want
employers displacing paid workers
by simply employing unpaid “trainees.”10 However, the court also stated
that “the FLSA was not intended to
penalize [employers] for providing,
free of charge, the same kind of instruction at a place and in a manner
which would most greatly benefit the
trainees.”11 Thus, the court wanted to
distinguish between an unpaid job
that displaces a paid worker, and the
circumstance in which an employee
hires an individual and provides so
much training and instruction that
the employer is not able to benefit
from the individual until the training period has been completed. It is
in this circumstance, in which the
trainee is getting the majority of the
benefit because he or she is gaining
valuable skills and testing those skills
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at the time and expense of the employer, that a training period is permissibly and lawfully unpaid.

The Test
The DOL has created a test in order to assess whether an internship
may lawfully be unpaid. “The following six criteria must be applied when
making th[e] determination:
1) The internship, even though
it includes actual operation of
the facilities of the employer,
is similar to training which
would be given in an educational environment;
2) The internship experience is
for the benefit of the intern;

3) The intern does not displace
regular employees, but works
under close supervision of existing staff;
4) The employer that provides
the training derives no immediate advantage from the
activities of the intern; and
on the occasion its operations
may actually be impeded;
5) The intern is not necessarily
entitled to a job at the conclusion of the internship; and
6) The employer and the intern
understand that the intern is
not entitled to wages for the
time spent in the internship.
If all of the factors listed above
are met, an employment relationship
does not exist under the FSLA, and
the Act’s minimum wage and overtime provision do not apply to the
intern.”12

The Reality
Continued on Page 30

The Rise of Unpaid ‘Internships’
Continued from Page 29

The terms of internships presented to candidates usually meet the
DOL regulations for a lawful unpaid
internship. What is disturbing, however, is that the reality of many of
these unpaid internships is far from
the terms described at the interview.
While most interns are told in advance that they will perform some
administrative, menial tasks, such as
filing or getting coffee for clients, no
one expects that those types of tasks
would comprise the entire internship experience. Some interns quickly learn that they will be engaged in
trivial and absurd tasks in which no
skills will be learned. Some unpaid
interns end up “doing lunch runs
… returning [their] boss’s children’s
clothes at stores, picking up Christmas presents, and retrieving [their]
boss’s cell phone from her house on
days when she forgot it.”13 While few
individuals with relatively little experience want to quit an opportunity
to get their foot in the door, even
fewer want to taken legal action in
order to remedy the clear violation of
the FLSA and the unjust enrichment
that the employer has gained by
their free labor. Perhaps it is indicative of just how bad the economy is.
However, since 2011, three lawsuits
were brought by former unpaid interns against their former employers.
In Glatt v. Fox Searchlight Pictures,
Inc. the plaintiffs alleged violations
of the FLSA and state labor laws for
failure to pay any wages to unpaid
interns who, for 40 to 55 hours per
week, performed the work of production assistants, bookkeepers, secretaries and janitors on films.14 In Wang
v. The Hearst Corp., the plaintiff alleged similar violations for failure to
pay the former unpaid intern who,
for 40 to 55 hours per week, coordinated pickups and deliveries between
Harper’s Bazaar and outside vendors,
showrooms and PR firms; assigned
a team of unpaid interns to carry
out scheduled pickups and deliveries; maintained records; and managed corporate expense reports and
processed reimbursement requests.15

Lastly, in Bickerton v. Charles Rose, the
plaintiffs alleged violations of state
labor laws for failure to pay minimum wage.16 The unpaid interns
worked approximately 25 hours per
week: performing daily background
research to prepare Rose for interviews; assembling press packets; escorting guests through the studio
to makeup, the green room and the
interview set; breaking down the interview set daily; and cleaning the
green room.17 Bickerton v. Charles
Rose settled out of court in December
2012, and the defendant-employer
agreed to pay, generally, $1,100 to
a class of 189 interns, which constitutes $110 per week in back pay for
up to 10 weeks, which is the approximately length of a school semester.18
Over the next few years, we will
see whether the outcome of the pending litigation will be favorable to the
unpaid interns or to the employers.
This will set the stage for whether
unpaid internships will become the
new requirement for jobs, or instead,
if unpaid internships will disappear
from the employment arena. n
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Direct Examination: A dvocacy Tips
for Young L awyers
By Jonathan B. Acklen
Direct examination is simple.
All you have to do is “act like a
reporter” and ask the witness openended questions: Who? What?
Where? When? How? Why? What
else? Is it as simple as asking those
questions and then sitting down?
No. If you were nodding along with
that sentiment, however, you are
not alone. This article will discuss
direct examination of fact witnesses
in a way that makes the examination
an effective tool for advocating on
behalf of your client, not merely an
exercise in offering evidence (direct
examination of an expert witness
is a different animal and will not
be addressed here). The article is
the first of a series of three articles
intended to provide practical tips
to strengthen advocacy abilities and
techniques. The theme throughout
will be applying advocacy to each
aspect of a trial.
Direct examination is one of the
most import parts of presenting your
case to the fact-finder. Whether you
are presenting your client or a fact
witness, you called the individual
to the stand so the fact-finder
will hold you accountable for the
testimony, both what he says and
how he says it. Direct examination
is sometimes given less attention
during trial preparation. It will
usually appear far less sexy than
cross-examination. Also, if there are
multiple expert witnesses in the trial,
preparing for their testimony often
takes a substantial amount of time.
Certainly, cross-examination and
expert testimony are two important
aspects of preparing for your trial,
but they should not be done at the
expense of direct exam preparation.
The most effective way to
conduct a direct examination is to
prepare your exam thinking like an
advocate. This analysis should begin
before you decide to call a particular
witness to the stand. You should
be able to articulate why you are
calling the witness to testify. How
will the witness’s testimony advance
the theme of your case? What facts

does he/she know that are essential
to your client’s case? If you cannot
answer these questions, you should
not be calling that witness to testify.
Presuming you do have an answer
for those initial questions, you then
need to decide if that witness is the
best witness you have to present that
evidence to the fact-finder. As I said
earlier, if you call a witness to testify,
in the eyes of the fact-finder – the

testimony is that your client’s case
will not be hurt by the testimony.
Once you have satisfied yourself
that each witness you plan to call
has an essential piece of evidence to
provide to the jury, your next task
is to structure how you are going to
present that evidence. Writing out
specific questions to ask a witness can
sometimes make the questions come
out less natural. However, what must

The article is the first of a series of three
articles intended to provide practical tips to
strengthen advocacy abilities and techniques.
The theme throughout will be applying
advocacy to each aspect of a trial.
only eyes that matter – the witness’s
testimony is your responsibility.
If you call a witness who does
not have an essential purpose in
your client’s case, you are making a
mistake. Not only are you wasting
the fact-finder’s time, you are diluting
the rest of your presentation. If, after
listening to a witness testify, the factfinder thinks you have wasted time,
the fact-finder will surely hold that
against you. You and your client
have a vested interest in the case, but
the fact-finder does not. Therefore,
if you appear to be wasting time
calling witnesses who do not have
anything essential to offer, you will
not be making allies of the jury. The
effectiveness of your case presentation
will be negatively impacted by calling
nonessential witnesses. Think of it in
terms of risk versus reward. The risk
of calling a witness whose testimony
is not essential to your client’s case
and your theory is that the factfinder will focus her valuable and
finite attention on that testimony,
taking attention away from essential
evidence, or get annoyed with you
for wasting time. What is the reward
to balance against that risk? If the
evidence you are presenting through
that witness is not important, the best
you can hope for by presenting the
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be done in order to maximize the
advocacy potential of each witness,
is to outline the structure of the
testimony. It is direct examination,
so while you cannot “lead” the
witness down the desired path, you
have to “direct” him there. Most
advocacy experts will recommend the
“primacy/recency” structure as the
most effective manner of testimony.
That structure requires that you
start and finish your questioning of
the witness with questions that will
elicit the important evidence of the
testimony. At the beginning of the
testimony the fact-finder is paying
close attention because you just
called a new witness to the stand,
and he tends to remember what was
said then. He also usually remembers
the last testimony the witness gave
before getting off the stand.
It is important for the judge or
jury to know who the witness is so
there is some context within which
to view the testimony. If the witness
is your client, you will have prepared
them thoroughly about what you
are going to ask them and provided
them with advocacy techniques
such as looking at the jury when
testifying.
Inevitably,
though,
Continued on Page 32

Direct Examination – Advocacy Tips for Young Lawyers
Continued from Page 31

your client will forget your advice
and look at you when answering
your questions. If the witness is a
fact witness, he will be even less
prepared. It is your responsibility as
an advocate to structure both the
content of questions and the way
you ask them so that the witness
is most helpful and most effective.
Start by asking the witness to identify
himself and ask some questions to
establish what his relationship is
to the case. As a brief aside, when
asking questions or talking to a jury,
you are most persuasive when you do
not sound like a lawyer. That means
not asking questions like “Could you
please identify yourself to the jury?”
and instead asking the witness to
“introduce” herself or himself. That
may seem inconsequential, and
sometimes maybe it is, but you can
get the same information without
running the risk of alienating the jury
so that is the better tactic. If you are
permitted to move around, stand in
the area of the jury box to encourage
the witness to look at the jury when
testifying. If you are uncomfortable
leaving the warmth and safety of the
podium, or you are restricted by the
rules of the court, you can preface
some questions with hints like “Can
you please tell the jury…”
The witnesses you call on direct
will most often have evidence that is
helpful to your client’s case; that is
why you are asking them to testify.
This is not a perfect world though
and typically the witness will also
have some information that could
be seen as harmful. If this evidence

is going to be brought out on crossexamination by your opponent,
strategically you must decide if it
will make the evidence less harmful
or less damaging if you address it on
direct. This approach can also have
the added benefit of showing that
you, as the advocate, are not afraid
of the allegedly harmful information
because your client’s case is strong
despite it.
In your closing argument, you
need to remind the fact-finder of
each witness’s testimony and what
essential evidence they offered. There
is no place for subtlety in trial. Sure,
you know why you called witness
Jane Doe, but the fact-finder needs a
reminder. This has nothing to do with
the fact-finder’s willingness or ability
to pay attention to your client’s case
and your advocacy. You understand
your client’s case because you have
been living with it, sleeping with it,
tossing and turning with it, eating
meals with it and so on. A juror,
while dedicating her days to paying
attention to you and your opponent,
has been doing that while her life
happens around her. It is incumbent
upon you, the advocate, to remind
the fact-finder of the crucial evidence
you presented with the help of your
witnesses.
In
preparing
for
direct
examination, you know what
the substance of the witness’s
testimony will be and you know
the basic questions you need to
ask: Who? What? Where? When?
How? Why? As an advocate, the
way you ask these questions can

either add to the persuasiveness
of the evidence presented or harm
your client by muddying the water
or unintentionally burying the
important evidence. Effective trial
advocacy requires that you do more
than just present your evidence.
You must present it in the most
persuasive way possible and advocate
for your client at every opportunity.
If you fail to seize the advocacy
opportunities of direct examination,
you are doing your client a disservice.
The substance of the testimony is the
most important aspect but the way
you deliver that substance matters.
Deliver the evidence to the factfinder in a simple, clear and concise
manner, and you will be more
persuasive and more effective as an
advocate. n
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Attention All Young Lawyers!
The next PBA Section/Committee Day will be held Thursday, April 11, 2013,
at the Radisson Hotel Harrisburg in Camp Hill.
The YLD Business Meeting will be held at 3:30 p.m.
This is a great opportunity to get active in your state bar association, get involved with lawyers in the areas
of law you practice, and learn more about your Young Lawyers Division. For more information, visit the
PBA’s website at www.pabar.org. To register, click here: http://www.pabar.org/public/csd041113.asp.
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It’s a Jungle Out There : Navigating Your
Way Through Your First (or A ny) Job
By Susan M. Green
It’s what we all strive for after
law school – that first big job. The
one that will jumpstart our careers.
In the end, maybe it will and maybe
it won’t. But one thing is for sure,
you will learn many lessons along
the way. Regardless of whether this
is your first job, your second job or
your 16th job, there are always traps
for the unwary. The following are
lessons from the front lines, wisdom
I learned the hard way. Most of this
advice may seem like common sense,
but it can be easily forgotten when
you find yourself in the thick of
things. Please take heed before it’s
too late.

Don’t show fear.
One of the very worst things you
can do, and I say this from experience,
is to let your co-workers know what
scares you about your job. You have
just spoonfed them an arsenal of
weapons to use against you. And
believe me, they will use them. As
often as possible. People may seem
nice at first, but the sad truth is that
some people are in it for themselves. I
hope you find co-workers who prove
this wrong (and I hope I do, too!),
but more likely than not, a coworker
may seem pleasant but will stab you
in the back if given the opportunity.
So don’t give him the opportunity.
Always present an unruffled exterior.
Respond to everything that you are
presented with evenly as though
it is all a matter of course. Panic
in privacy. It takes discipline and
practice to realize this sense of calm
composure, but it is achievable.

Don’t give in to office
politics.
This piece of advice goes along
with the first one. Like I said, people

will exploit your weaknesses. They
will gossip among themselves,
whether about you or someone else.
Resist every urge to join in. (I know
this is much easier said than done!)
The problem is, whatever you say to
someone will eventually come back
to haunt you. It may even cost you
your job. It can be tough to stay
above the fray, but a wise woman
once told me that ultimately, how
people act is more about them than
about you. If someone is treating
you with disrespect, it is because she
doesn’t respect herself. If someone
gossips about another, it is because
he is insecure himself. Remembering
this has made it a little bit easier for
me to ignore the office politics and
concentrate on my own work.

Be your own advocate.
As much as we wish that someone
will recognize our good work, it
doesn’t always happen. You must
be your own advocate. This entails
taking initiative. If you notice a
problem, bring it to the attention of
the boss, but only if you can present
an accompanying solution. Or, better
yet, if you can, solve the problem
yourself before it becomes a bigger
issue. Only draw positive attention
to yourself. Be confident in your own
abilities and display this through
your actions. And remember, you can
do this without stepping on others
in the process. In fact, you will draw
positive attention by raising others
up.

Trust your instincts.
Always,
always
trust
your
instincts. We, as attorneys, are bound
by a professional code of ethics. This
is a big deal. If something smells like
a rat, it usually is a rat. Again, I speak
from experience when I say, act in
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the way that you feel is appropriate.
Just because an attorney is older and
more experienced than you doesn’t
mean she is wiser in matters of
moral scruples. Be true to your own
moral code. If you aren’t comfortable
with something, from an ethical
perspective, don’t do it, even if that
older attorney is encouraging you
to do it. Chances are your gut won’t
lead you astray, and you’ll be grateful
for what you did (or didn’t do) in the
future.

Know when to walk away.
One of the biggest lessons I can
impart is to know when to walk
away. I didn’t. Fortunately for me,
matters of fate and God intervened,
but I wish I had recognized it earlier.
Really ask yourself, “Is this worth it?
Will I be proud to tell my children
and grandchildren that I did this?” If
not, take some time to reassess your
actions or inactions. It will probably
save your soul. It saved mine. n
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New
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Gr andpop’s M achine Gun in the Chest,
Part II of II
By Joshua Prince
Editor’s note: Part I can be found in the
Fall 2012 edition of At Issue.
As an estate attorney, have you
ever made a determination that a
cane or pen, in an estate, is not a
firearm? Have you ever measured
the length of a rifle’s or shotgun’s
barrel? What about determining
whether a 2-liter bottle is actually a
sound reducing device for a firearm,
classified as a silencer? After finding
a shotgun, have you ever inquired
as to whether it is classified as a
“destructive device?” While some
may be chuckling, I assure you that
your client will not be when faced
with up to 10 years in prison and
$250,000 in fines.1
For purposes of this article, I
will deal with Short Barreled Rifles
(SBRs), Any Other Weapons (AOWs),
Suppressors and Destructive Devices
(DDs).
A SBR is defined as a firearm “[H]
aving a barrel or barrels of less than
16 inches in length; (4) a weapon
made from a rifle if such weapon as
modified has an overall length of less
than 26 inches or a barrel or barrels
of less than 16 inches in length.”2 To
determine the length of a shotgun’s
or rifle’s barrel, “[T]he bolt or
breechlock of the weapon should
be closed, the weapon cocked, and a
rod inserted down the barrel through
the bore until it contacts the face of
the bolt … the rod should then be
marked to denote the barrel end,
withdrawn from the weapon and
measured.”3 It continues, “A barrel
length so determine which is less
than 18 inches in length on a shotgun
or less than 16 inches on a rifle, will
establish that the weapon comes
within the purview of the National
Firearms Act.”4 Furthermore, the
overall length of a shotgun or rifle is,
“[T]he distance between the extreme
ends of the weapon measured along
a line parallel to the center line of the
bore.”5 It must be noted that a pistol,
with a shoulder stock, whether or
not attached, may constitute a SBR.6
An AOW is defined as, “[A]ny

weapon or device capable of being
concealed on the person from which
a shot can be discharged through
the energy of an explosive, a pistol
or revolver having a barrel with a
smooth bore designed or redesigned
to fire a fixed shotgun shell, weapons
with combination shotgun and rifle
barrels 12 inches or more, less than
18 inches in length, from which
only a single discharge can be made
from either barrel without manual
reloading, and shall include any
such weapon which may be readily
restored to fire. Such term shall not
include a pistol or a revolver having
a rifled bore, or rifled bores, or
weapons designed, made or intended
to be fired from the shoulder and not
capable of firing fixed ammunition.”
Traditionally, AOWs included
gadget devices, Nazi belt buckle
firearms and glove firearms.7 Today,
AOWs also include cane, cell phone,
crutch and pen guns, pistols with
a vertical/forward grip and other
disguised firearms. Currently, the
Bureau of Alcohol, Tobacco, Firearms
and Explosives (BATFE) asserts that a
pistol in a leather wallet holster is an
AOW,8 which is contrary to § 5845(e).
However, any device which the
attorney general finds “is primarily
a collector’s item and is not likely
34

to be used as a weapon,” exempts
that device from the purview of the
National Firearms Act (NFA).9
A
suppressor/silencer
is
a
device for “[S]ilencing, muffling,
or diminishing the report of a
portable firearm, including any
combination of parts, designed or
redesigned, and intended for use in
assembling or fabricating a firearm
silencer or firearm muffler, and any
part intended only for use in such
assembly or fabrication.”10 Over the
past decade, there have been some
interesting devices determined to
be suppressors. In Virginia, a fuel
filter, which was modified to thread
on the end of a .22 caliber rifle
barrel, was a suppressor, because it
reduced the noise of the gunshot.11
Another interesting development is
the registration of a thread adapter,
which allows one to thread a 2-liter
bottle onto a rifle or pistol. The BATFE
is currently allowing individuals to
register the adapter, but the 2-liter
bottle, may constitute a part “[I]n
assembling or fabricating a firearm
silencer or firearm muffler.”12
A DD is defined as, “(1) any
explosive, incendiary, or poison gas
(A) bomb, (B) grenade, (C) rocket
having a propellant charge of more
than four ounces, (D) missile having
an explosive or incendiary charge of
more than one-quarter ounce, (E)
mine, or (F) similar device; (2) any
type of weapon by whatever name
known which will, or which may be
readily converted to, expel a projectile
by the action of an explosive or
other propellant, the barrel or barrels
of which have a bore of more than
one-half inch in diameter, except a
shotgun or shotgun shell which the
Secretary finds is generally recognized
as particularly suitable for sporting
purposes; and (3) any combination
of parts either designed or intended
for use in converting any device into
a destructive device as defined in
subparagraphs (1) and (2) and from
which a destructive device may be
Continued on Page 35
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readily assembled.”13
In 1994, the BATFE ruled that
non-sporting use shotguns were
DDs, and thus, proclaimed the USAS12, Striker-12 and Streetsweeper
shotguns as DDs.14 DDs, specifically
explosive devices, may be cause
for alarm, since the BATFE has
prosecuted individuals for having
smoke grenades,15 ground burst
projectile simulators,16 firecrackers17
and flashbangs.18 However, these
should, and in many cases did, fall
under the exception of “any device
which is neither designed nor
redesigned for use as a weapon.”19 As
Stephen Halbrook, a Virginia-based
Second Amendment attorney and
author, states, “There are numerous
ordinary
household
products
which, if assembled or intended to
be assembled, may be destructive
devices. While gasoline, bottles and
rags all may be legally possessed, their
combination into the type of homemade incendiary bomb commonly
known as a Molotov cocktail creates
a destructive device.”20
As is readily apparent, the issues
of SBRs, AOWs, Suppressors and DDs,
in estates, are cause for concern, for
any estate attorney. Surely, very few,
if any, estate attorneys check a cane
or pen of the decedent, but such
could constitute malpractice, and
one’s client being imprisoned and
fined. n
26 U.S.C.S. §§ 5861(d),(j); 26
U.S.C.S. § 5872; 49 U.S.C.S. §§ 781788.
2
26 U.S.C.S. § 5845 (a).
Furthermore, § 5845(c) states:
“The term rifle means a weapon
1
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13
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19
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designed or redesigned, made or
remade, and intended to be fired
from the shoulder and designed or
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fixed cartridge to fire only a single
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Google’s Privacy Policy

on

Hot Seat Again?

The ‘controversy’ about Gmail might not be
bad news for lawyers, after all.
By Andrew M. Olen
Since the release of the “Transparency Report” in early 2013, Gmail’s
Privacy Policy is again center stage
for a revolving debate about the adequacy of efforts to protect the security of user information. Google’s
Transparency Report – for the first
time – documents and breaks down
the company’s receipt of and response to legal requests for information. This, of course, is directly relevant to young lawyers because many
use Gmail or one of its equivalents
to some extent. It is also becoming
trendy to use Gmail in law practice
because many freshly-minted lawyers are flocking to solo practice,
requiring decisions about the infrastructure and support new hires can
take for granted. Gmail is more or
less a no-brainer for the young and
presumably in-debt lawyer because
it is familiar and, more importantly,
free. Despite reports to the contrary,
what is now known about Google’s
information retention and disclosure
policies does not necessarily advise
against young lawyers’ use of Gmail.
It is unfair to generalize about
young lawyers’ sensitivity to e-privacy issues because most recognize that
our profession is defined by the sanctity of information and that email
entails unique security risks. Frankly,
most of these concerns are probably overblown because they involve
known and accepted hazards (e.g.
the accidental “Reply to All” scenario). Notwithstanding, young lawyers
may not appreciate the existence of
authorized third party monitoring
(the lawful equivalent of malicious
interception), which is central to the
ongoing dialogue about Google’s Privacy Policy. Authorized third party
monitoring essentially means that
Google retains the right to scan and
inspect the contents of user email.
Gmail, unlike some other services,
entails transmitting emails over a
web-based client, which stores a

copy of every email in off-site computing and storage facilities (i.e. “the
cloud”). Emails are stored indefinitely, allowing the user to remotely access a copy at any time, and this may
be true even if an email is “deleted”
because Gmail likely archived a copy
of the email for backup purposes. As
long as an email is stored on Google’s
servers, it is subject to searches and
probably will be searched. Google
performs these legal searches in order
to enhance spam filtering, to enforce
its Terms of Service and, perhaps
most recognizably, to provide targeted advertising.
Normally, this would not be a
practical concern for young lawyers,
but in the context of the profession it
raises questions about whether there

Gmail’s Privacy Policy
is again center stage
for a revolving debate
about the adequacy
of efforts to protect
the security of user
information.
can be a reasonable expectation of
privacy in Gmail communications.
In 1999, ABA Formal Opinion 99413 took the position that third party access does not affect the reasonable expectation of privacy in email
if Internet Service Provider (“ISP”)
privacy and access policies were sufficiently restrictive, and further, the
law (i.e. the Electronic Communications Privacy Act (“ECPA”)) limited
access to the contents of email. The
1999 Formal Opinion, however, did
not address the issue of authorized
third party monitoring. By 2011, the
ABA changed its stance, analyzing
the obligations of the provider (i.e.
Gmail) in the context of employer
provided and monitored email. ABA
36

Formal Opinions 11-459 and 11-460
reversed the 1999 Formal Opinion’s
discussion of the ECPA, recognizing
that the ECPA carves out broad exceptions for user consent, meaning
that the law’s default privacy parameters could be rendered a nullity
depending on the extent of the provider’s policies regarding third party
monitoring.
Beyond that, there is not much
consensus on if or how third party
monitoring affects the reasonable
expectation of privacy in general,
and as a practical matter, the only
real safeguard is a young lawyer’s
good judgment about the provider’s
policies. It does not appear, however,
that Google’s permissive third party
monitoring defeats privacy expectations. In 2008, for example, the New
York Bar Association’s Committee
on Professional Ethics condoned the
use of Gmail, finding the third party
monitoring to be sufficiently impersonal because it is automated and
unthinking. The committee added
that the situation would be different if emails were subject to human
monitoring and that “[a] lawyer
must exercise due care in selecting an
e-mail service provider to ensure that
its policies and stated practices protect client confidentiality.” N.Y. St.
B. Ass’n. Comm. Prof. Eth. Op. 820
(Feb. 8, 2008).
The New York ethics opinion depended, in part, upon the fact that
Google gathered and retained information to provide contextual advertising, which meant that scans generally only picked up on key words
or phrases, not necessarily the substance of the communication, which
might happen, for example, if emails
were sought by the government. The
latter, completely different scenario
hangs somewhere in the balance between Katz v. United States, 389 U.S.
Continued on Page 38

New Job? Don’t forget about
M alpr actice Insur ance
By Scott R. Eberle
The beginning of a new year is
typically when young lawyers find
new associate positions. If you are
one of many switching positions,
I urge you to remember an often
overlooked but very important issue
– malpractice insurance.
Most likely, your new employer
will be adding you to its insurance
policy, and, if you’re lucky, paying
for it. That’s great. But all too often
the discussion ends there when
you should inquire further to help
you determine the benefit you are
actually receiving and whether you
need to take any further action to
ensure that you are satisfactorily
covered.
What will my “Retroactive
Date” be on the policy? That is the
inquiry that you should make. Your
“Retroactive Date” is the date on your
policy prior to which no coverage will
be afforded for omissions giving rise
to a “claim.” This date is also known
as your “Prior Acts Date.”
Confusing, right? Well, in order
to understand it better you must
understand that professional liability
insurance policies are “claims made”
policies. “Claims made” insurance
policies are different than your
auto policy or homeowners’ policy
which are “occurrence” policies.
“Occurrence” policies focus on one
date – when the event occurred.
“Claims made” policies, on the
other hand, focus on three key dates
– (1) when the event occurred; (2)
when the “claim” was made; and
(3) when the “claim” was reported
to the insurance company. In order
for coverage to be triggered under a
“claims made” policy, the claim must
be reported to the insurer during
the effective policy period AND
the event, or conduct underlying
the claim, must have occurred after
the “Retroactive Date” listed in the
policy for that particular individual.
You will never be afforded
coverage under your new employer’s

policy for “claims” of which you
had knowledge prior to joining your
new employer. You should report
those “claims” prior to leaving
your old firm. Accordingly, the two
dates to keep in mind when you
are considering your malpractice
coverage at your new firm are – the
“Effective Date” of the policy and the
“Retroactive” or “Prior Acts” date.
The “Effective Date” is the date the
policy becomes effective (or begins).
In this scenario, it will be the date
you began working at the new firm.
The “Retroactive” or “Prior Acts
Date” is a date listed in the policy
that limits the time an occurrence
will be covered in an event a “claim”
is made.
The
“Retroactive
Date”
is
negotiable with the insurance
carrier. It could be the same date as
the “Effective Date.” If that is the
case, the policy would only cover
you for conduct from the “Effective
Date” forward. Or your “Retroactive
Date” could be a date well before the
“Effective Date” of the policy and
could go as far back as the date you
began practicing law (a.k.a. “Full Prior
Acts” coverage). As you can imagine,
the cost of the insurance coverage is
greater the farther the “Retroactive
Date” is from the “Effective Date”
of the policy because the carrier is
insuring a longer time period.
Yes, the “Retroactive Date” deals
with work you did prior to working
at your new firm. For that reason,
your new employer may not be too
interested in providing you with
“prior acts” coverage. After all, they
would be insuring you for work
that you performed, not for them,
but for your past employer(s). In
that instance, a claim could be made
on your new employer’s policy for
work that you performed elsewhere.
And, most important to your new
employer, if a claim is made, your
new firm could experience everything
that goes along with that, including a
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possible deductible expense and the
possibility of increased premiums.
Your new employer may want
to make your “Prior Acts Date” on
the policy the same date as your
“Effective Date” thereby limiting
the new firm’s potential exposure to
work that you actually perform at
the new firm. Or, on the other hand,
your new employer may be perfectly
happy providing you with the benefit
of prior acts coverage in exchange
for attracting you to the new firm;
however, he or she may not know
enough about professional liability
coverage to afford you that benefit.
Oftentimes attorneys buy coverage
without realizing the significance of
the prior acts date.
Whatever the situation, it
behooves you to speak up and address
these malpractice insurance issues
because it is of utmost importance to
you. What you want to avoid is an
uninsured “gap” in your insurance
coverage which could occur if you do
not have prior acts coverage on your
new firm’s policy. I say “could occur”
because, in general, your previous
firm’s policy will provide you with
coverage for claims made against you
while you worked there. However,
there is one important caveat to that
general rule – your old firm must still
be in existence and operating in the
same form as it was when you left.
Accordingly, if your old firm has
dissolved or changed forms in any
way, you may have no coverage. That
is when a gap occurs because neither
your new firm’s policy nor your
old firm’s policy provides you with
coverage for that claim. At that point
you have an uninsured exposure and
the risk of loss is on you. Not too
appealing.
So, what should you do when
you are discussing the details of
malpractice insurance with your
new employer? The first thing you
should do is try to negotiate “full
Continued on Page 38
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prior acts” coverage as a part of your
compensation package. “Full prior
acts” is the gold standard. It means
that you are covered by your new
firm’s policy for all work that you
have performed from the date you
started working as an attorney to the
present. And it means that you, most
certainly, will not have an uninsured
gap in your policy.
If cost is the issue for your
new employer, you may be able to
negotiate that it pay for a shorter

prior acts period or you may consider
contributing your own money to
ensure that you are satisfactorily
covered. If that is not possible,
you should contact your insurance
broker. He/she may have certain
options you may consider to avoid a
potential gap in your coverage.
Good luck in your new endeavor
and remember “any change in
circumstance (such as getting a new
job) requires an evaluation of your
professional liability coverage.” n

Scott R. Eberle
is a partner at
Weinheimer, Schadel
& Haber PC in
Pittsburgh. His
practice primarily
focuses on the defense
of lawyers and other
professionals in
professional liability actions. He can
be reached at 412-765-3399 or
sre@wshpc.com.

Google’s Privacy Policy on Hot Seat Again?
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387 (1967) (establishing the reasonable expectation of privacy test) and
United States v. Miller, 425 U.S. 435
(1976) (finding that a subject forfeits privacy in information known
to and divulged to a third party). It
is well known that email is technically accessible and that information
is shared to some extent, but it also
has its own complex privacy policies
and the law is in a state of flux. Some
guidance can be found in Warshak
v. U.S., 490 F.3d 455 (6th Cir. 2007),
which ultimately holds that the relative restrictiveness of the provider’s
policies control, but that this is a
case-by-case inquiry. At the heart of
this analysis, the critical inquiry that
needs to be made is how the provider
shares collected information to third
parties – including the government.
Previously, precious little was
known about how Gmail shared collected information aside from the
company’s policies and statements
like this, found in a 1994 SEC filing:
“We know that some people have
raised privacy concerns, primarily over Gmail’s targeted ads, which
could lead to negative perceptions
about Google. However, we believe
Gmail protects a user’s privacy.” Since

the Transparency Report, by all accounts, Google does not gratuitously share information and its actual
practice of disclosure should have no
bearing on the reasonable expectation of privacy. As Google spokesperson Chris Gaither said, “In order to
compel [Google] to produce content
in Gmail we require an ECPA search
warrant.” Gmail users can now take
comfort in the fact that there is still
no authority disfavoring its use. That
said, a healthy dose of skepticism is
still warranted. There was no information about webmail client information sharing practices prior to the
Transparency Report, but that does
not change the fact that the practical
implications of third-party monitoring depend entirely upon outdated
laws and an evolving understanding
of email communication.
The Transparency Report is good
news for young lawyers and Gmail
users in general, but rest assured, this
does not mark the end of the debate.
Confusion and uncertainty will persist and courts will continue to render ostensibly conflicting decisions,
especially since the issues are contingent upon the particulars of the provider’s privacy policy. However, this
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is par for the course and eventually
these concerns will be a distant memory. This not uncharted territory, and
e-privacy concerns existed the first
time a lawyer sent a telegraph, phone
call, fax, text message and so on. It
is the same problem, just a different
medium. Nevertheless, the legal profession has historically been able to
reconcile its preoccupation with information security and with its desire
to leverage emerging technology. n
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The Hidden Gem in Entry Level Attorneys
— Is Experience Overr ated?
By Jordan Spahr
The
concern
about
the
oversaturation of the legal profession
has been growing for several years
now, and the trend is escalating
to the point where fewer people
are applying to law school. Some
practitioners conceded that this is
an irreversible trend and that the
remedy to this situation is getting
harder to identify. Accession in the
legal profession, as in most others,
appears to revolve around a hierarchy
of prerequisites. Years ago, law
students could rest assured that they
would be hired before graduation
if they shined during an internship
program. A few years later, employers
were not considering prospects before
they were licensed to practice. Now
the situation is such that few newly
minted attorneys are even getting a
look until they have a few years of
experience, most often in a specific
area of law.
Many legal practitioners would
agree that there is a large leap
between the practice of law and
law school. This is one of many
reasons why senior practitioners and
hiring committees do not want to
take a risk on hiring an entry-level
attorney. While this perspective is
completely reasonable, frustration
among recent graduates is peaking
because many are being summarily
dismissed because they do not have
the requisite experience.
My purpose is simply to raise an
inquiry: Is legal practice experience
an absolute necessity or a standard
that has survived the times because
it has not been actively reassessed? In
other words, are employers counting
out qualified applicants without
realizing it? If I were to offer a mission
statement for a hiring committee,
whether public or private, I would
say it must be to hire someone who
can attract and retain client confidence.
I am here to advance the proposition
that basic professional skills, not
necessarily legal experience, are what

achieve that objective.

The situation among
recent graduates
For most of my life, I lived with
the mindset that there is no problem
that cannot be solved with hard
work. Unfortunately, this leads to a
self-abusive tendency to think that
you are missing out on opportunities
because you did not apply yourself
as much as you should have. I left
the Marine Corps believing that this
whole “bad economy” was a crutch
for people who were unwilling to take
positions they were just unwilling to
perform. When there is no wind in
your sails, it is time to pick up the
oars and row.
It took some time for me to
understand that my judgment
compass was not well calibrated. I
am now seeing that there are very
few things that my peers and I are
unwilling to do. The two general
frustrations I see involve the “too
highly qualified, yet not experienced”
situation and the lack of awareness
of student debt.
While catching up with law
school friends, I keep hearing the
word “purgatory.” That is — recent
graduates are in a holding pen
because they do not have enough
experience, yet they are being told
they are too highly qualified for
non-legal positions when they cast
a wider net. More specifically, few
non-legal employers will consider
attorneys because they think we will
jump ship as soon as a higher paying
legal job opportunity comes about.
Likewise, attorneys do not want to
hire recent graduates because they
lack experience in a particular field.
The second frustration stems
from the debt situation. There is
also a growing concern that senior
practitioners are out of touch with the
entry-level attorney’s encumbrances
following their education. The rate
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of tuition has been steadily rising
above the rate of inflation for some
time now, and graduates are not able
to earn income that enables them to
liquidate that debt. Many graduate
students will not be able to qualify
for lines of credit to start their own
businesses because they are too far
into the financial red. This discussion
turns to a request to consider how
an entry-level attorney can be an
asset to any organization in the legal
profession, based on their ability to
attract and retain client confidence.

How can an entry-level
attorney increase client
confidence?
One of the most common
questions I have gotten in job
interviews is “what is the most
important
attribute
a
lawyer
can have?” My usual response
involves a discussion of expectations
management. I will argue that this is a
personal, professional standard, not
a skill or value that is a product of
legal experience.
Having said that, one of the
most important duties an attorney
can perform is delivering realistic
expectations in a timely manner.
The most common complaint I
have heard from people who hire
attorneys (spanning all levels of
experience) is that they do not know
what is happening with their cases.
Peace of mind comes from the ability
to reduce uncertainty. Continuous
and systematic follow-ups are the
key to managing expectations,
and this is an attribute of general
professionalism, not necessarily legal
experience. People who hire lawyers
to manage major life events want
the play-by-play every time there
is a development in their case. If
something is filed and it starts the
clock for something else, it is worth
dropping a line. If there is a delay,
Continued on Page 41
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Balance as

a

Young Attorney

By Colleen A. Preston
Being a lawyer is what I’ve wanted to be since I was a kid. No lie, since
grade school, when someone asked,
that was my answer: lawyer. What’s
funny is, when I gave that answer, I
really had no idea what it meant to
be a lawyer. I’ve been practicing for
almost two years now. While I don’t
even have close to all the answers,
what I know now is that being a
lawyer means a lot more than what
I thought as a 12 year old. It means
balancing who you are with your
practice, creative thinking, working
with others, client relationships and
business creation. Balancing these
different aspects of practice is no
joke, but can be easier if you have
some tips.
I definitely think that a large part
of what kind of attorney you are depends on who you are as a person.
People are who they are, and this
profession highlights that fact. Sometimes, balancing your practice means
fighting your natural instincts. I
don’t mean ignore what you’re best
at or what your strengths are, I mean
learn when your strengths become
your weakness. For example, I’m an
absolute control freak and perfectionist. Neither is necessarily a bad thing.
However, the need to control every
aspect of everything I do means that I
sometimes find myself in the middle
of writing a brief and realize that I’m
worried about page formatting. Not
only is this unnecessary, as my staff is
fantastic and would fix that stuff on
their own, but doing those things on
my own is taking time away from the
phone calls, research and other briefs
to write. There becomes a point in
almost every project I’m working on
when I have to step back and remind
myself to make sure I’m balancing
my natural tendencies with the client’s best interests.
Related to the issue of balancing

your strengths is recognizing and
balancing your weaknesses. No one
is perfect, and understanding our
weaknesses enables us, as attorneys,
to reach out to others to help balance
those weaknesses. If you walk down
the hall at my office on a typical day,
there is nearly always collaboration
in progress. First, this makes things
fun. There are days practicing law
when you can either laugh or cry;
I generally find laughing more productive. Whether it be just out of
frustration or over a ridiculous statement by the opposing party, sharing
these issues really helps put things in
perspective (and helps with another
balancing act of practicing law - balancing stress!). Collaboration serves
another huge purpose: It allows you
to work off the strengths of those
around you, especially when their
strengths are your weaknesses. It’s
easiest to use myself as an example;
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I’m a details person. But sometimes
I get lost in details and lose the big
picture, which is not a good thing.
What I’ve learned is that I’m surrounded by people who have different strengths than I do. While I can
get lost in the details, there are others who prefer the view from 10,000
feet. Talking a case or issue over with
someone with an opposite strength
than mine helps remind me that the
whole picture is crucial, not just today’s detail. For me, this is another
form of balance.
Finally, what I now know is a
huge part of the practice of law requires balance - clients! It doesn’t take
much time in practice to recognize
that clients are pretty much the most
important part of practicing law. We
all need to learn how to balance practicing law with managing the clients
we have and attracting new clients.
Billable hours are required for most
attorneys, so long hours in the office
are required to meet those requirements. But how to balance the clients with the billable hours? What I
didn’t know before starting practice
is how much commitment is required
out of the office. Before practicing,
I’m not sure I had ever heard of a
chamber of commerce. Now, my inbox is of full of emails about the next
chamber events, even my Facebook
account has as many status updates
from the various local chambers as
from friends. These events require a
time balance and work-life balance.
For my practice, it’s important to not
only attend these events, but really
learn to enjoy them. If I’m dreading
a particular event, that attitude will
definitely show through upon my arrival.
So, how to balance? First, support
at home is fantastic. My husband has
always understood that my career
Continued on Page 41
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requires time away at night. It’s not
always easy, but I try to balance the
nights I’m not home with nights that
I am home for dinner. The very near
future will bring more changes as we
are expecting our first child in the
spring. However, over the past few
years, knowing that kids were in our
future, I made sure to attend as many
events as I could, knowing there
would be many “no’s” in the future
after kids. Second, recognize that balance is required between work events
and work. If you normally work until 7, and you have an event start-

ing at 5, then logic says you’re going to miss a few hours, so get to the
office early! Work a few extra hours
the day before! Essentially, plan. It’s
also important to learn what events
are necessary and what are not. Ask
questions about what event this is
and is it necessary for my practice
or the good of my firm? In order to
balance your practice and your life,
it’s vitally important to balance your
time.
Finding a balance in your practice
and your life is not easy. I certainly
haven’t found that balance quite yet.

My advice is to acknowledge that a
balance is required. Accept that you
might never achieve the perfect balance, but as long as you achieve what
works for you, that’s what matters! n
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a phone call is appropriate. Again,
this is a professional courtesy that
transcends legal experience.
Also, clients want someone
with whom they can associate life
experiences.
When
individuals
divulge confidential information,
they are more comfortable with
someone with whom they have
things in common.
This could
be anything from non-legal work
experiences prior to entering the
law
profession,
socioeconomic
backgrounds, military service or
other common ground that goes
beyond the scope of legal experience.
Here a few more tools that new
attorneys are likely to bring along
with them:
• The debt situation creates a
matter of strict necessity to
perform. Recent law school
graduates are likely to find
the highest paying job
they can qualify for and do
whatever is asked of them so
that they can get out of debt.
•

Newbies are more trainable.
One of my professors was
fond of saying, “I wish I
could clone myself.” This
is a continuation of a
thread weaved during my
professional past, where I
heard co-workers saying

they would prefer entry-level
apprentices whom they can
mold into a particular asset.
•

•

•

Higher research proficiency.
Coming to the workforce
hot off the press and with
near-unlimited access to
legal research databases, new
lawyers are likely to have
more research proficiency.
More emphasis is being put
into the curriculum for costeffective methods such as
returning to print materials
and other free online
sources.
Clinical experience and
internships. It has been my
experience that work in civil
law clinics and internships
does not seem to command
the respect of full-time work
experience, even though
those students handled cases
with real-life clients. Also, if
someone can handle these
cases while taking a heavy
course load, this is prima
facie evidence that they
know how to juggle.
An eagerness to prove
oneself, a vibrant personality
and strong writing ability
are all attributes that are
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experience-neutral. In other
words, if one does not
acquire them by the time
they graduate law school,
they are not likely to get
these skills from any amount
of practice experience.
In conclusion, new lawyers are
hoping for employers to extend the
inquiry beyond practice experience.
When I ask senior practitioners what
they are specifically trying to achieve
when they demand experience,
they respond in generalities that
sound
like
basic
professional
standards. Although many new
lawyers may be new to the law
profession, many of them are not
new to being professionals. Any true
professional will rise to the occasion
by identifying priorities, negotiating
obstacles, seeing a task through to
completion, and most importantly,
instilling client confidence. n
Jordan Spahr is a
recently admitted
member to the
Pennsylvania and
Dauphin County bar
associations and is
a former active duty
Marine Corps Officer.
He graduated from
Widener Law in 2012, where he served
as the Pennsylvania Law Editor on the
Widener Law Journal.

