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Arbitration: Panacea or Pain?

Pamela A. Lee

By Cliff Reiders

Nancy H. Wilkes

The disappearing civil jury trial is not
only related to the full-throated embrace
of case management by the judiciary,
but also to the onset of increased use
of arbitration as a dispute resolution
mechanism.
Arbitration typically occurs outside of
the conventional court system, can be very
expensive, and the decision makers may
effectively be hand-picked cronies of one
litigant. Court-supervised and regulated
arbitration can be a less expensive and
faster means for adjudicating a dispute.
However, predispute arbitration imposed
on one party by another may be a violation of the Seventh Amendment right to
trial by jury in civil cases.
The United States Supreme Court
has been avant garde in its activism in
favor of arbitration. Oddly, there has
been virtually no discussion by the U.S.
Supreme Court as to whether the Federal
Arbitration Act may be imposed on
litigants in violation of the commerce
clause or the Seventh Amendment right
to trial by jury.
In DirectTV, Inc. v. Imburgia, 136
S.Ct. 463 (2015), the high court considered a California state court’s refusal to
enforce an arbitration provision in a contract. The Supreme Court noted that the
Federal Arbitration Act states that a “written provision” in a contract providing for
“settle[ment] by arbitration” of “a con-
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troversy…arising
out of ” that “contract…shall
be
valid, irrevocable,
and enforceable,
save upon such
grounds as exist
at law or in equity
for the revocation Reiders
of any contract.”
The fact that California essentially
banned all pre-dispute arbitration clauses
in consumer disputes did not sit well with
the Supreme Court of the United States.
Pennsylvania courts have looked at
arbitration in a variety of contexts, and
have been uncomfortable with imposing
predispute arbitration clauses on
unsuspecting parties. In Wert v. Manor
Care Carlisle, 12 A.3d 1248 (Pa. 2015),
our own high court noted that the policy
of the United States Supreme Court does
not mandate a conclusion inconsistent
with Pennsylvania contract law principles
that stand independent of arbitration.
Wert concerned mandatory arbitration
of nursing home disputes. In the nursing
home context, the Superior Court has
weighed in on a variety of factual scenarios
in MacPherson v. Magee Memorial
Hospital for Convalescence, 128 A.3d 1209
(Pa. Super. 2015) (en banc); Washburn v.
Northern Health Facilities, 121 A.3d 1008
(Pa. Super. 2015); Wisler v. Manor Care of
CONTINUED ON PAGE 2
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Lancaster, PA, 124 A.3d 317 (Pa. Super.
2015); Tuomi v. Extendicare, Inc., 118
A.3d 1030 (Pa. Super. 2015); Taylor v.
Extendicare Health Facilities, 113 A.3d
317 (Pa. Super. 2015) reversed 147 A.
3d 490 Pa. 2106); Bair v. Manor Care
of Elizabethtown, PA, 108 A.3d 94 (Pa.
Super. 2015).
Recently, the Pennsylvania Superior
Court decided Burkett v. St. Francis
Country House, 133 A.3d 22 (Pa. Super.
2016). Plaintiff signed a Nursing Home
Facility Admission Agreement on behalf
of his mother, who passed away while
in the nursing home. Plaintiff was designated as “responsible person.” The
admission agreement contained a mandatory arbitration clause, not unusual
in the area of nursing home litigation,
where residents typically are most atrisk from unscrupulous contractual
provisions. Plaintiff ’s suit claimed that
his mother sustained serious and permanent injury caused by the nursing
home. Plaintiff was a non-interested
third party not bound by the arbitration
clause for a wrongful death or survival
action.
Burkett, however, was subsequently
remanded for further proceedings in
light of the Supreme Court’s decision
in Taylor v. Extendicare Health Facilities,
147 A.3d 490 (Pa. 2016). Justice Wecht
wrote the majority opinion. The Federal
Arbitration Act (“FAA”) provides that
arbitration agreements “shall be valid,
irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.”
9 U.S.C. § 2. Pennsylvania Rule of
Civil Procedure 213(e) requires the
consolidation of survival and wrongful
death actions for trial. A representative
of Extendicare Health Facilities, Inc.,
d/b/a Havencrest Nursing Center
(“Extendicare”), executed an arbitra-

tion agreement with Anna Marie Taylor
(“Decedent”) requiring the arbitration
of claims arising from Decedent’s stay
at the Extendicare facility. Following
Decedent’s death, Daniel and William
Taylor (“the Taylors”) brought wrongful
death claims on behalf of themselves as
wrongful death beneficiaries and survival claims on behalf of Decedent’s
estate against Extendicare and two
other defendants. Extendicare moved
to bifurcate the wrongful death and survival actions and to compel arbitration
of Decedent’s survival claim pursuant to
the arbitration agreement and the FAA.
The trial court relied upon Rule
213(e) to deny Extendicare’s motion to
bifurcate, and the Superior Court affirmed. The Supreme Court, however,
stated “[U]pon review, we conclude that
the FAA pre-empts the application of
Rule 213(e), and requires arbitration of
the survival claim against Extendicare.
We therefore reverse the Superior
Court, and we remand to the trial court
for further proceedings.”
By striking down state laws targeting arbitration agreements, the United
States Supreme Court has limited the
role of state courts to regulating contracts to arbitrate under general contract
law principles in accord with the savings
clause, under which it has held that only
“generally applicable contract defenses,
such as fraud, duress, or unconscionability, may be applied to invalidate
arbitration agreements without contravening § 2.”
Rule 213(e), however, is not a
substantive defense, but a procedural
mechanism to effectuate the state’s
interest in the efficient resolution of
wrongful death and survival actions in
one judicial forum. Thus, it does not
fall within the savings clause.
Upon remand to the trial court,
the parties in Taylor will have the opportunity to litigate whether there is a
valid and enforceable arbitration con-

tract in accord with generally applicable
contract defenses and the FAA’s savings
clause.
Against this backdrop, there have
been proposals to amend Pennsylvania’s
own Uniform Arbitration Act. The
last iteration of that proposed law was
House Bill No. 34, Session of 2015,
Printer’s No. 3639. As a result of a collective effort on the part of numerous
Pennsylvania lawyers, the bar essentially agreed upon improvements to
Pennsylvania law intended to make
arbitration in Pennsylvania more userfriendly while preserving traditional
notions of Pennsylvania justice based
on a fair and efficient resolution of disputes.
The exceptional workmanship of
many hands created a bill that did not
pass the legislature but may nevertheless
rise like the phoenix in the next legislative session. One of the most important
components of Pennsylvania’s improved
Uniform Arbitration Act addresses predispute arbitration. “In determining the
validity and enforceability of an agreement to arbitrate, a court may consider
any grounds that exist at law or in equity for the revocation of a contract,
regardless of whether arising out of federal or state law or as a matter of public
policy, that are applicable to other contracts, including fraud, duress, coercion,
unconscionability, or the imposition by
a contract of adhesion of any requirement that unreasonably favors the party
that imposed the provision, provided
that doing so is not prohibited by the
Federal Arbitration Act.”
The proposed act also indicates
that on the motion of a person alleging that an arbitration proceeding has
been initiated or threatened but that
there is no agreement to arbitrate, “[T]
he court shall decide the issue if there is
an express and unequivocal agreement
to arbitrate. If there is doubt whether
an agreement to arbitrate exists, upon
CONTINUED ON PAGE 3
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proper and timely demand, the question shall be submitted to a jury.”
There are also attempts in the
House Bill to assure the fairness, competency and impartiality of arbitrators.
Arbitration is not going away. Ideally,
predispute arbitration should never be
utilized in consumer transactions, although the Pennsylvania legislature may
not agree and the U.S. Supreme Court
certainly does not concur in that view.
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What the proposed amendments
to the Uniform Arbitration Act in
Pennsylvania will do, however, is to preserve and protect the role of state law,
hopefully by assuring that predispute
arbitration clauses do not act as a snare
to the unwary, inexperienced or naïve
consumer who frequently has no choice
but to sign the paperwork with which
they are presented. At the very least,

the proposed language to Pennsylvania’s
Uniform Arbitration Act should be interpreted as requiring that there is no
arbitration agreement unless there is an
intent by two or more informed parties
to enter into such a relationship.
Stay tuned.

Cliff Rieders, who practices law in Williamsport, is past president of the Pennsylvania
Trial Lawyers Association and a member of the Pennsylvania Patient Safety Authority.
None of the opinions expressed necessarily represent the views of these organizations.
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You Don’t Have To Be a Jerk:
The Case for Civility in the Profession

By Wendy R.S. O’Connor

The tales of bad behavior abound.
The lawyer who never responds to
phone messages and then demands an
instantaneous response to his own. The
advocate who criticizes your advocacy
in front of your client. The opponent
who calls his adversary an “a**hole” (or
worse). These are all examples from my
own practice, and they aren’t even the
worst.
Anyone who has been a litigator for
more than a week probably has more
than a few war stories about another
lawyer who was a real jerk, and some of
us are so used to such behavior that after
a while, we stop noticing. The following
quote from Mark A. Drummond seems
to sum up the reality of being a litigation attorney:
“You signed up for this duty. No
one put a gun to your head and forced
you to pick trial work….Once you accept the fact that you have picked an
area of law that possibly contains the
greatest concentration of jerks, you’ll be
in a much better frame of mind. Jerks
come with the territory. Confrontation
is like oxygen to some attorneys. Live
with it.”
http://blog.nita.org/2013/07/
dealing—with—jerks—what—goes—
around—comes—around.
In other words, a lack of civility is
the reality of a litigation practice, and
if you’re going to survive, you’d better
develop a pretty thick skin — quickly.
The thing is, it doesn’t have to be
this way. We don’t have to act like jerks,
and we generally feel better when we
don’t. But since most of us will come

across a jerk or two in the course of our
careers, let’s explore the hows and whys
of jerk-dom and whether there might
not be a better way to litigate.
Why Are We Jerks?
Theories abound as to why some
lawyers are arrogant, rude or abusive.
Poor behavior may be an attempt to
mask inexperience or a lack of confidence. It could be an effort to intimidate
or make the litigation process so unpleasant that the opposition folds out
of sheer frustration and fatigue. As well,
attorneys are taught, both in law school
and once they enter the practice, to be
cynical and to expect the worst of our
fellow man. Next, litigation is inherently adversarial, and every dispute is seen
as an opportunity to gain a strategic advantage. Factor in the toxicity of certain
types of work environments, where the
pressure to bill hours or produce results
can push the most civil of advocates to
behave badly. Put it all together and
what you often end up with is…lawyers
acting like jerks.
While such behavior is nothing
new, the way most of us practice nowadays has exacerbated the problem.
Unlike our predecessors, few of us limit
our practices to a single county where
a tightly-knit bar helped foster cordiality among adversaries. Similarly, many
of us do not live in the communities
in which we practice, where word of
mouth or the likelihood of running into
an opponent in the grocery store can be
a powerful deterrent to jerk behavior.
Then there’s email and its ability to transform otherwise judicious

professionals
into
deranged
lunatics.
The
immediacy
of
email transmissions forecloses
the reflection and
judgment
that
would prevent us O’Connor
from expressing
the same content in more formal correspondence, and we end up sending
invective-laden screeds that we probably shouldn’t. Whatever the reason,
attorney bad behavior is rampant, as evidenced by the fact that many of us are
choosing to leave the profession because
we’re sick of all the jerks.
Am I a Jerk?
Many of us are so dismayed by
our colleagues’ conduct that we forget
to look in the mirror and ask ourselves
whether we might be part of the problem, but it’s important that we do. To
paraphrase Jeff Foxworthy, you might
be a jerk if you:
• Raise your voice, use poor language,
interrupt or hang up on a colleague
• Engage in personal attacks or disparage the knowledge or strategy of
your adversary or
• Refuse to grant reasonable extensions or continuances
• Fail to timely return messages or
correspondence
• Are consistently late
• Allow your personal feelings to interfere with common courtesy
I could go on, but suffice it to say
that if you wouldn’t want an adversary
CONTINUED ON PAGE 5
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The Case for Civility in the
Profession
CONTINUED FROM PAGE 4

to do it to you, then it’s probably “jerk”
behavior which should be avoided.
Being a Jerk Hurts Everyone
Most of us recognize the value of
maintaining a reputation for credibility and professionalism and understand
that the behaviors described above tend
to detract from that perception. Some
believe that jerk behavior enhances their
reputation, but the opposite is actually
true. People tend to have a greater level
of trust and respect for those who behave politely and professionally.
Being a jerk wastes time, while
a cordial relationship with opposing
counsel can promote mutual cooperation and decreases the need for court.
Being a jerk can be an impediment to
the efficient resolution of a matter if advocates become too deeply entrenched
in their positions due to personal animus. In contrast, a friendly relationship
between counsel often fosters a more
productive environment in which to
resolve a case. On a more global level,
jerk behavior tends to put everyone in
a bad mood, including the person who’s

dishing it out. Moreover, when lawyers
act like jerks, they confirm the prevailing public opinion of our profession,
which is already fairly grim. At its most
extreme, jerk-lawyer behavior can lead
to self destructive, unethical or even illegal behaviors. In short, jerk behavior
serves no one.
How Not to Be a Jerk
You can avoid being a jerk simply
by observing common courtesy and
manners such as saying “please” and
“thank you,” not interrupting and being respectful, candid, and cordial.
A few other suggestions:
When in doubt as to your adversary’s meaning, don’t shoot out an email
and do pick up the phone to clarify
what’s going on.
When asked for a continuance or
other accommodation, always say yes.
Resist the urge to meet insult for
insult or to retaliate with bad behavior
of your own — you will almost always
regret it.
Try to ignore the behavior unless the

conduct is truly disruptive and/or issues
of personal safety are involved (which is
more common than you might think.)
Trying to correct jerk behavior is usually
unproductive and a waste of time.
Be friendly and pleasant with your
opponent — it may actually elicit some
modicum of reciprocity.
Allow for the possibility that you
may be wrong.
Remember that it’s just a case, and
focus on your client’s goals.
Know what pushes your buttons
and plan in advance how to respond
when those buttons get pushed.
We all can make some adjustments
to the way we comport ourselves professionally. Being committed to civility
may not have a huge impact on your
bottom line (although it probably will,
and for the better), but it will almost
certainly make you feel better about
yourself and the work you do, and it will
make going to work far more enjoyable.
Make a pledge to make that adjustment,
and you might just find your outlook
and perspective permanently changed.

Wendy R.S. O’Connor is a shareholder in the Allentown office of Marshall Dennehey
Warner Coleman & Goggin. A member of the firm’s Casualty and Health Care
Departments, she represents clients in matters involving premises liability, product liability, transportation and health care liability matters. She may be reached at wroconnor@
mdwcg.com.

Take Action Now to Defeat a Sales Tax on Legal Services
The Pennsylvania Senate may soon vote on bill to eliminate school property taxes
by raising various taxes, including a sales tax on most legal services. The PBA has
continued to lobby directly against this legislation and is part of a coalition of
organizations taking collective action as well. Please contact your state senator
now to help defeat legislation that would harm you and your clients. Go to www.
pabar.org Legislative Action Center for all the tools you need!

5

Civil Litigation Update

Winter/Spring 2017

PBA Civil Litigation Section
Philadelphia Regional Dinner
Thursday, April 20, 2017
The Loews Philadelphia Hotel, Lescaze Room, 33rd Floor
6:00 p.m. - Reception
6:30 p.m. - Dinner and Speaker
Guest Speaker - Judge Lillian Harris Ransom,
Pennsylvania Superior Court
Judge Ransom will discuss navigating the mysteries of the Appellate Court and highlight new and emerging appellate pitfalls. She
will also provide practical tips that address common appellate problems. Prior to her appointment to the Pennsylvania Superior Court
on June 29, 2016, Judge Ransom served on the Philadelphia Court
of Common Pleas where she presided in family court and as the
homicide team leader in the criminal division.

PBA Civil Litigation Section Philadelphia Regional Dinner • April 20, 2017
Register online OR return this form to the PBA Meetings Department by April 13, 2017.
❏ Yes, I plan to attend the PBA Civil Litigation Section Pittsburgh Regional Dinner
Name____________________________ ID #_______________________ Phone ____________________
Address______________________________________________ City_______________________
State______
Zip __________
Registration Fees (check one):
❏ Section member $50
❏ Non-Section member$95

Dinner Entree Selection (check one):
❏ Grilled filet mignon and jumbo lump crabmeat duet
❏ Mushroom ravioli with oven roasted tomatoes and
baby spinach

❏ A check, payable to PBA, is enclosed.
Or charge my: ❏ Master Card
❏ Visa
❏ AMEX
❏ Discover
Card #________________________ Exp. Date:_____________ Authorized amount: $______________
Billing Address_______________________________________________________________________
Signature: __________________________________________________________________________
Registration deadline is April 13, 2017. After the deadline, no refunds will be issued.
Pennsylvania Bar Association, P.O. Box 186, Harrisburg, PA 17108
Fax credit card registrations to 717-213-2507
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Privilege Protects Party’s Notes Taken at
Direction of Counsel and Communications With
Mental Health Treatment Team Member
Supervised by Psychotherapist
Farrell v. Regola
By Isaac A. Binkovitz and Thomas G. Wilkinson
The Pennsylvania Superior Court
recently held that (1) a court order
compelling the production of privileged documents for in camera review
was immediately appealable; (2) the
psychotherapist-patient privilege protected statements made by a party to
a licensed psychotherapist or to one
working on the treatment team under
the psychotherapist’s supervision; and
(3) the attorney-client privilege protected notes taken by a party for and at the
direction of counsel in depositions or in
the course of related litigation. Farrell v.
Regola, No. 566 WDA 2015, 2016 WL
6635088 (Nov. 8, 2016).
Background: Wrongful death
and survival action arising out
of an unsecured firearm accessible to minors
J. Douglass Farrell brought the
wrongful death and survival action as
administrator of the estate of his deceased minor son, Louis. Farrell alleged
that the defendants, Robert, Janette and
Bobby Regola, kept a firearm and ammunition in an unsecured container in
their home, and that minors, including Bobby, had access to it and had on
multiple occasions shown the gun to
friends, including Farrell’s teenage son,
Louis. Farrell alleged that the Regolas’
negligence permitted Louis to obtain
the firearm while dog sitting at their
home, and that this negligence ulti-

mately caused Louis to commit suicide
with the gun.
While Louis was dog sitting, he
took the gun and apparently used it to
take his life in a nearby wooded area at
night. Farrell alleges that the Regolas
became aware that the gun was missing
in the morning before Louis used it to
commit suicide. Farrell alleges that despite being aware that the gun had gone
missing, the Regolas negligently failed
to locate and secure the gun or warn the
neighbors or others. After the suicide,
Janette sought psychological counseling
and Robert was the subject of criminal
prosecution for perjury, reckless endangerment, allowing a minor to possess
a gun, and false swearing. Robert was
tried and a jury ultimately acquitted
him on all charges. During the criminal trial, Robert took handwritten notes
that would become the subject of a discovery dispute.

Binkovitz
Wilkinson
First, the Regolas argued that
the counseling file was not discoverable because it fell within the scope of
Pennsylvania’s psychotherapist-patient
privilege. Second, they argued that the
notes were protected by the attorneyclient privilege because Robert took
them at the direction of their attorney.
Farrell filed a motion to compel the
production of the counseling file and
the notes. The trial court ordered the
Regolas to produce both the counseling
file and notes for in camera review.

Discovery dispute

Interlocutory appeal of the trial
court’s order to produce potentially privileged documents for
in camera review

In the current wrongful death action, Farrell sought discovery of Janette’s
statements contained in the counseling
file, which he believed contained evidence of liability. Farrell also sought the
production of handwritten notes that
Robert had taken during the related
criminal trial and during his deposition
in the current civil action. The Regolas
asserted privilege over the counseling
file and the notes.

The Regolas took an interlocutory
appeal from the discovery order, arguing that they were obligated to produce
neither the counseling file nor the notes
even solely for the court to review in
camera. Farrell argued that an interlocutory appeal was improper. Judge Mary
Jane Bowes, writing for the Superior
Court, rejected Farrell’s position, citing Ben v. Schwartz, 556 Pa. 475, 729
A.2d 547 (1999) for the proposition
CONTINUED ON PAGE 8
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that a trial court’s order to produce
claimed privileged materials is immediately appealable under Pa. R.A.P. 313
as “an order separable from and collateral to the main cause of action where
the right involved is too important
to be denied review and the question
presented is such that if review is postponed until final judgment in the case,
the claim will be irreparably lost.” Pa.
R.A.P. 313. The Superior Court held
that interlocutory appeal was proper
because privileged documents may not
be accessed by anyone, even by a judge
in camera. See also Yocabet v. UPMC
Presbyterian, 119 A.3d 1012, 1016 (Pa.
Super. 2015) (“when a party is ordered
to produce materials purportedly subject to privilege, we have jurisdiction
under Pa. R.A.P. 313[.]”).
This reaffirms well-established
precedent in Pennsylvania (unlike in federal court) that an interlocutory appeal
is permissible even where a court orders
production merely for the purpose of in
camera review. See Commonwealth v.
Kyle, 367 Pa. Super. 484, 533 A.2d 120,
129 (1987) (“[defendant is] not entitled
to examine the victim’s post-assault psychotherapy records or to have the trial
court review such records in camera on
the basis that the records might possibly
reveal statements of fact that differ from
the anticipated testimony of the victim
at trial”).
Further, the court noted that:
Even more egregious herein is the
fact that the trial court clearly indicated
that it intended to disseminate to Mr.
Farrell anything said by the Regolas if
their communications related to the
events surrounding his son’s death. If
the communications in question are
privileged, any dissemination of their
contents to Mr. Farrell would violate the

applicable privilege. The order sets forth
the court’s intent to give Mr. Farrell information in which the Regolas assert
established and honored privileges. It
is unquestionably immediately appealable.
Farrell v. Regola, 2016 Pa. Super. 214,
2016 WL 6635088, at *6 (Pa. Super.
2016).
Having established its jurisdiction
to decide the merits of the appeal, the
Superior Court identified the applicable
standard of review as de novo plenary
review with no deference to the trial
court. Id., at *7 (citing McLaughlin v.
Garden Spot Village, 144 A.3d 950
(Pa. Super. 2016); In re Thirty-Third
Statewide Investigating Grand Jury, 624
Pa. 361, 86 A.3d 204, 215 (2014). The
Superior Court reversed the trial court
order, holding that the attorney-client
privilege extended to the notes defendants took in the related criminal trial
and depositions and that the counseling
records were privileged under the psychotherapist-patient privilege.
The psychotherapist-patient
privilege extends to protect
communications with other
members of the psychotherapy
treatment team working under
the supervision of a licensed
psychotherapist
The psychotherapist-patient privilege is codified as follows:
No psychiatrist or person who has
been licensed under the act of March
23, 1972 (P.L.136, No.52), to practice
psychology shall be, without the written consent of his client, examined in
any civil or criminal matter as to any information acquired in the course of his
professional services in behalf of such
client. The confidential relations and
communications between a psycholo-

gist or psychiatrist and his client shall
be on the same basis as those provided
or prescribed by law between an attorney and client.
42 Pa.C.S. § 5944.
This privilege protects confidential
communications made and information
given by the client to the psychotherapist in the course of treatment but
does not protect the psychotherapist’s
own opinion, observations, diagnosis or treatment alternatives. Farrell v.
Regola, 2016 Pa. Super. 214, 2016 WL
6635088, at *8 (Pa. Super. 2016) (citing
Commonwealth v. Simmons, 719 A.2d
341 (Pa. Super. 1998). In Pennsylvania,
the privilege applies to psychiatrists as
well as to psychologists who are licensed
by the state. The Superior Court held
that the discovery order was improper
because Farrell did not seek to discover
the opinions or diagnosis of Janette’s
therapist but rather sought to uncover
her own statements made to her psychotherapist in the course of treatment.
Id., at *9. The Superior Court did,
however, note that the privilege is “not
absolute and that it can be waived when
a person knew or should have known
that his mental health would be called
into question by filing a legal action.”
Id. (citing Commonwealth v. T.J.W., 114
A.3d 1098 (Pa. Super. 2015). But in
this case, the Superior Court found that
the privilege was not waived because
Janette did not initiate the lawsuit, and
the allegations in the complaint did not
implicate her mental health. Id., at *9.
Farrell argued that even if Janette’s
statements to her psychotherapist were
privileged, her statements to a social
worker employed by the same office as
her psychotherapist were not protected
by the privilege. While the United States
Supreme Court has extended the federal
common law privilege to social workers providing psychotherapeutic care,
as have some states, Pennsylvania’s legislature has not extended the privilege
CONTINUED ON PAGE 9
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to social workers. See Jaffee v. Redmond,
518 U.S. 1, 116 S.Ct. 1923 (1996)
(holding that the federal common
law psychotherapist-patient privilege
extends to social workers providing psychotherapeutic care).
The Regolas countered that the
psychotherapist-patient
privilege
should extend to social workers, or in
the alternative that the privilege applies
to any member of the psychotherapy
treatment team working under the supervision of a licensed psychotherapist.
The Superior Court declined to decide
whether the privilege could extend to a
social worker in his or her own right,
and instead relied on the fact that the
social worker was part of the treatment
team working under the supervision of
a licensed psychotherapist. Id., at *1011; see also Kalenevitch v. Finger, 407
Pa. Super. 431, 595 A.2d 1224 (1991)
(holding that psychotherapist-patient
privilege applies to communications
made to agent of licensed psychologist
or psychiatrist). As a result, the Superior
Court held that all of Janette’s communications with her psychotherapist
and with her social worker counselor
were protected by the psychotherapistpatient privilege.
As a practice pointer, counsel
should be careful to note that under this
decision the psychotherapist-patient
privilege does not apply to statements
made to a social worker not working
as part of a treatment team under the
supervision of a licensed psychotherapist. Further, even where statements are
protected by the privilege, the privilege
may be waived by filing a lawsuit that
puts the mental health of the patient at
issue. As a result, counsel should carefully consider whether statements made
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in the course of mental health treatment
may be discoverable in a given case.
The attorney-client privilege
extends to notes taken for and
at direction of counsel
The Regolas argued that Robert’s
handwritten notes, both those taken
during the related criminal trial and
during his deposition in the current civil
action, were protected by the attorneyclient privilege because they were taken
at the direction of counsel. In his deposition, however, Farrell’s attorney asked
Robert about the notes he was taking.
Robert stated that he did not know
why he was taking the notes or what
he would do with them. Farrell cited
this to support his contention that the
notes were not taken at the direction of
counsel and that Robert did not make
them for the purposes of providing
them to counsel. The Superior Court
found that, notwithstanding this deposition testimony, Robert took the notes
at the direction of counsel and that he
did in fact subsequently provide them
to counsel, who held them up until
the time of the discovery request. The
Superior Court interpreted Robert’s deposition testimony to mean merely that
he did not know why his attorney had
instructed him to take notes and that

he did not know what counsel intended
to do with the notes. As a result, the
Superior Court held that the Regolas
were not required to produce the notes
for in camera review.
Counsel should clearly document
any instructions that a client take notes
and should prepare clients to answer
questions about why they are taking
notes and what they will do with them.
While the Superior Court in this case
interpreted the deponent’s statement
as consistent with the claim that the
notes were taken pursuant to direction
of counsel, clients could, of course, answer in a way that would undermine the
claim of privilege. In order to mitigate
this risk, where notes are taken at the
direction of counsel, counsel should
clearly convey that instruction to the
client and make clear that the purpose is
to provide the completed notes to counsel. Conversely, where a party seeks to
discover such notes, counsel should seek
to elicit testimony from the note-taker
that the notes were prepared for personal purposes. The answer may control
the discoverability of the notes.

Isaac Binkovitz, Esq. is an associate in Cozen O’Connor’s Commercial Litigation
Department (ibinkovitz@cozen.com)
Thomas G. Wilkinson is a shareholder of Cozen O’Connor focusing in commercial
litigation and lawyer professional responsibility matters. He is a past president of the
Pennsylvania Bar Association and past chair of its Civil Litigation Section
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LEGISLATIVE UPDATE
January 2017 began a new session of Pennsylvania’s General Assembly. The new session marks a fresh start for
the making of new law because all bills introduced in a particular session — but did not pass in that session —
die with that session. Legislative representatives are currently in the process of circulating co-sponsor memos
to get the word out about legislation they intend to introduce or are introducing new legislation.
Below is a summary of the General Assembly’s activity for proposed legislation that may be of interest to members of the Civil Litigation.
LEGISLATION INTRODUCED

SB

Increases the municipal torn cap under the Political
Subdivision Tort Claims Act with an annual adjustment
based on the CPI.

26

Introduced by
Senator Farnese.

Link to the language of the bill can be found here.

CIRCULATING CO-SPONSOR MEMOS
The Volunteer Health Care Practitioner Act provides
for the certification of a health care practitioner as a
volunteer health care practitioner by the Department
of Health.
HCO 596
A volunteer would be immune from civil liability, so
long as he provides 48 hours of uncompensated,
voluntary care at a free health clinic within the Commonwealth every quarter.

This bill did not
pass the General
Assembly’s last
session.

Rep. Baker has
circulated a cosponsor memo
with his intent to
re-introduce this
bill.

CONTINUED ON PAGE 11
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Amends Title 42 (Judiciary) adding a new section allowing the Superior Court or a court of common pleas
to establish from available funds a commerce court
program that shall have specialized jurisdiction.

HCO 690

HCO 2

Provides for what matters may be vested in the program. Also allows the courts to adopt rules for the
administration of the program. The rules may not
be inconsistent with this new section or any rule
established by the Supreme Court. Also allows the
Supreme Court to appoint a statewide commerce
court coordinator to the extent funds are available.
Provides for the coordinator’s duties under the new
section. The Supreme Court may also establish an
interdisciplinary and inter-branch advisory committee
to advise and assist the coordinator in monitoring and
administering commerce courts statewide.
Amends the act entitled “act encouraging landowners
to make land and water areas available to the public
for recreational purposes by limiting liability” by limiting
liability to recreational users; and persons or property,
wherever located, based on acts of omission by landowners, or acts of omission by recreational users.

Defines “land” to include amenities, structures, boating
access and launch ramps, bridges, fishing piers, boat
docks, ramps, paths, paved or unpaved trails, hunting
blinds and areas providing access to, or parking for,
lands and waters, including, but not limited to, access
ramps, trails or piers for use by recreational users with
disabilities. The court shall award attorney fees and
direct legal costs to an owner, lessee, manager, holder
of an easement or occupant of real property who is
found not be liable for the injury to a person or property pursuant to this act.

This bill did not
pass the General
Assembly’s last
session.

Rep. Grove has
circulated a cosponsor memo
with his intent to
re-introduce this
bill.

This bill did not
pass the General
Assembly’s last
session.

Rep. Moul has
circulated a cosponsor memo
with his intent to
re-introduce this
bill.

CONTINUED ON PAGE 12
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HCO 526

Amends Title 42 (Judiciary), in general provisions
relating to civil actions and proceedings, adding an
exception to joint and several liability in civil actions
and proceedings where a person under 18 years of
age has a beneficial interest.

HCO 134

Rep. Kauffman
Requires that a product liability lawsuit must be initihas circulated a
ated within 15 years of the date of delivery of the prod- co-sponsor memo
uct or the date of completion of the replacement.
with this brief description.

SCO 209

SCO 231

SCO 232

12

This bill did not
pass the General
Assembly’s last
session.

Establishes Commerce Courts that will be comprised
of judges with backgrounds in business law and with
the expertise to resolve business disputes efficiently.

Rep. Freeman
has circulated a
co-sponsor memo
with his intent to
re-introduce this
bill.

Senator Greenleaf
has circulated a
co-sponsor memo
with this brief description.

Exempts certain product sellers from product liability
lawsuits.

Senator Baker
has circulated a
co-sponsor memo
with this brief description.

Establishes a statute of repose in certain liability actions.

Senator Baker has
circulated a
co-sponsor memo
with this brief
description.
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Recent Pa. Cases of Note

Opinions from the Pennsylvania Courts
By Pamela A. Lee and Julia Herzing

SUPERIOR COURT
Failure to Sue Correct Party
May Be Viable Basis for Legal
Malpractice Claim
Heldring, et al v. Lundy Beldecos &
Milby, et al., No. 397 EDA 2016, 2016
PA Super 263 (Pa. Super. Nov. 28,
2016) (Opinion by Solano, J.), this legal malpractice and unjust enrichment
case arose out of a construction dispute
in Philadelphia County. Pencoyd Iron
Works — owned by Heldring — retained the law firm of Lundy, Beldecos
& Milby (“LB&M”) on behalf of
Pencoyd to collect an outstanding balance of $130,950 owed to Pencoyd for
structural steel fabrication work performed for condominium developers.
Pencoyd alleged that LB&M had been
negligent and careless in its pre-litigation investigation and failed to correctly
name the developer entity in the collection action. After obtaining judgment,
subsequent discovery revealed that the
collection efforts had been against a
fictitious trade name and not against
a legal entity from which judgment
could be paid. The trial court dismissed
Heldring’s and Pencoyd’s claims against
LB&M.

The Superior Court affirmed dismissal of Heldring’s claims because
there was no contractual relationship
between the defendants and Heldring
individually. The court also affirmed the
dismissal of Pencoyd’s unjust enrichment claim because the parties had a
written and express contract and a cause
of action for unjust enrichment arises
only when a transaction is not subject
to a written or express contract.
The court reversed the trial court on
Pencoyd’s legal malpractice claim and
held Pencoyd should have the opportunity to prove that LB&M was negligent
in failing to consider whether they were
naming as defendants in the underlying action those parties who were liable
and against which a judgment could be
collected. The court further held that
allowing such a legal malpractice action would not be re-litigating the same
cause of action, thus, collateral estoppel
would not apply.
Contributed by Duane S. Barrick,
Esq., American eBuilder, Harrisburg,
dbarrick@americanebuilder.com

Julia M. Herzing, a shareholder with Knox McLaughlin Gornall & Sennett PC, focuses her
practice in the areas of labor and employment law and litigation. She works with employers in
both the public and private sector on a variety of matters, including compliance with workplcace laws, hiring an firing issues, collective bargaining and litigation. She also represents
employers in defense of discrimination, wage and other, and other employment-related claims.
Pamela A. Lee, Esq., is senior litigation attorney at DiOrio & Sereni LLP, in Media,
plee@dioriosereni.com.

Herzing
Lee
Legal Malpractice Claim Fails
Because Plaintiff Did Not Plead
Facts Demonstrating How the
Alleged Malpractice Caused
Damage
In 412 North Front Street Associates, LP,
et al. v. Spector Gadon & Rosen, P.C.,
et al., 2016 Pa. Super. 266 (Nov. 29,
2016) (Opinion by Stevens, P.J.E.),
the plaintiffs — the corporate owner
of real property and guarantors — asserted breach of contract and negligence
claims against their former counsel
(Spector). Plaintiffs engaged Spector to
represent them to negotiate refinancing
of loans and in any related litigation.
When refinancing efforts failed, the
bank foreclosed. Although Spector allegedly represented that it would seek to
strike the confessed judgments entered
against all defendants, it did not do so
as to the owner, resulting in the property being sold at sheriff ’s sale and entry
of a deficiency judgment. Plaintiffs alleged that the failure to seek to strike the
judgment against the owner was both a
breach of contract and negligence.
The trial court sustained Spector’s
preliminary objections and dismissed
the breach of contract and negligence
counts. Since plaintiffs did not plead
CONTINUED ON PAGE 14
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facts sufficient to demonstrate the property owner had a viable defense which,
if asserted, would have avoided foreclosure, the complaint was deficient. The
Superior Court affirmed, holding that
plaintiffs’ claim that they would not
have suffered damages if Spector had
sought to lift the judgment, was an insufficient conclusion of law.
The Superior Court also affirmed
the grant of summary judgment to
Spector on plaintiffs’ claim of overbilling and billing errors. The court held
that expert testimony was required to
establish this claim and that the deposition of one of the attorney plaintiffs,
who was not qualified as an expert, was
not sufficient.
Contributed by Thomas Hurd, Esq.,
McElroy, Deutsch, Mulvaney &
Carpenter, LLP, Philadelphia,
thurd@mdmc-law.com
Pennsylvania Superior Court
Affirms Dismissal of Post-Trial
Motion for Failure to Obtain
Notes of Testimony and Finds
Issues Raised Within Them Are
Waived
In Williams v. Penn Center for
Rehabilitation and Care, 147 A.3d 590
(Pa. Super. 2016) (Opinion by Dubow,
J.), the Pennsylvania Superior Court affirmed dismissal of a post-trial motion
based on the appellant’s failure to ensure
prompt receipt of notes of testimony.
The trial court directed the appellant to obtain the notes of testimony
when it set the deadline for post-trial
motions. The appellant filed his brief
prior to the deadline however, he did
not cite to the notes of record. Although
the appellant requested the notes of
testimony, he failed to pay for their

preparation.
Under applicable local rules, a court
reporter is required to deliver a copy of
the notes of testimony to any party who
requests and pays for them. Phila.Civ.R.
227 (d) (2). Citing its decision in Roski
v. Halfway House, Inc., 579 A.2d 392
(Pa. Super. 1990), the court noted that
a party that does not pay for a transcript
fails to exercise due diligence in having
it prepared. Citing its decision in Kennel
v. Thomas, 804 A.2d 667, 668 (Pa.
Super. 2002), the court noted when a
party fails to comply with rules for posttrial motion practice, the trial court can
refuse to address the issues raised within
the motion, and that those issues are
not preserved for appeal.
The Superior Court held that the
appellant’s failure to exercise due diligence to ensure prompt receipt of the
notes prevented meaningful and timely
substantive review of the claims of error.
Therefore, the trial court properly dismissed the motion, and the issues raised
within it were waived.
Contributed by Janene M. Druck,
Esq., McQuaide Blasko, Inc., Hershey,
jmdruck@mqblaw.com
Trial Court Erred in Assessing
Credibility of Expert’s Report
Rather Than Submitting to Jury
In Nationwide Mutual Fire
Insurance Company a/s/o Ronald Strunk
v Modern Gas, 143 A.3d 412 (Pa.Super.
2016) (Opinion by Mundy, J.), the
Pennsylvania Superior Court reversed
summary judgment in favor of defendant gas company in a subrogation
action involving a fire that damaged a
pizzeria. The defendant serviced the ovens and had to return the following day
when a “fire ball came out of the oven.”
A leak was detected and repaired, but
28 days later a fire caused damage to the

pizzeria.
Plaintiff ’s expert determined that
the fire had been caused by (1) malfunction of the oven and (2) a screw inserted
into the pilot valve that had kept the
valve open. He opined that this would
have been detected had the defendant
company conducted a leak test after the
repair, as recommended by the National
Fire Protection Association standards.
Despite this report, the trial court
granted summary judgment to the defendant finding that plaintiff had failed
to establish that the failure to conduct
the leak test was the proximate cause of
the fire.
The Superior Court determined the
trial court erred in assessing the expert
report’s credibility rather than submitting it to the jury. The court further
noted that the trial court failed to view
the report in the light most favorable to
the non-moving party.
Contributed by Erin M. Siciliano, Wilson
Elser Moskowitz Edelman & Dicker, LLP.,
erin.siciliano@wilsonelser.com
Discovery Orders Directing
Disclosure of Non-Privileged
Materials Are Not Appealable
In Meyer-Chatfield Corp. v. Bank
Financial Services Group, et al., 143
A.3d 930 (Pa.Super.2016) (Opinion
by Jenkins, J.), the Superior Court of
Pennsylvania considered consolidated
appeals from discovery orders entered
by the Montgomery County Court of
Common Pleas.
The first dispute involved an order
granting Meyer-Chatfield’s (“M.C.”)
motion to quash subpoenas to attend,
served on several non-parties, and a
notice to attend. The court held that
the order was not appealable under
Pa.R.A.P. 313(b) and distinguished
Branham v. Rohm and Haas Co., 19
CONTINUED ON PAGE 15
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A.3D 1094, 1101 (Pa.Super.2011) on
the grounds that the order at issue does
not require disclosure of allegedly privileged information.
The second dispute involved an
order directing Bank Financial Services
Group Defendants (“BFS”) to provide
full and complete answers, without
objection, to M.C.’s discovery and for
the production of substantial electronic
discovery. The trial court then entered
the second compel order to prevent the
disclosure of privileged materials. To
the extent that the first compel order
required production of non-privileged
materials, the Superior Court held that
Rule 313 is inapplicable and quashed
the BFS appeal. The court also quashed
the appeal from the second compel order for lack of jurisdiction.
BFS also claimed that certain materials were protected but failed to provide
a privilege log. Accordingly, the court
reversed and remanded in accordance
with T.M. v. Elwyn, Inc., 950 A.2d 1050
(Pa.Super.2008). In T.M., the court remanded with instructions for Elwyn to
create a privilege log.
Contributed by David S. Cohen, Esq.,
Mintzer Sarowitz Zeris Ledva & Meyers,
LLP
Evidence of Language Barrier
Sufficient to Let Jury Decide
Whether General Release Was
Obtained by Fraud
In Del Pielago v. Orwig, 2016 PA
Super 258 (Pa. Super Nov. 21, 2016)
(Opinion by Shogan, J.), the Superior
Court of Pennsylvania reversed the trial
court’s decision granting summary judgment and held that questions regarding
the validity of a general release should

have been resolved by a jury.
The underlying civil action arose
out of a motor vehicle accident. On
July 14, 2011, appellee failed to stop
at a stop sign and collided with appellants’ car. Less than two weeks later,
an adjuster from Progressive Insurance
Company, the insurer for both parties,
went to appellants’ home and secured
their signatures on a general release in
exchange for $2,857.92.
On appeal, the court cited evidence
that appellants, who spoke Spanish,
did not understand the adjuster or the
language of the general release, which
was presented to them in English.
Additionally, appellants alleged that the
adjuster presented the release to them
on an electronic tablet and quickly
scrolled through the release prior to
asking for their signatures. Although
appellants told the adjuster that they
did not understand, the adjuster continued without an interpreter. Based
on this evidence, the court found that
appellants’ claim that their execution
of the release was the product of fraud
should have been submitted to a jury.
Contributed by Julia M. Herzing,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., Erie, Pennsylvania;
jherzing@kmgslaw.com
Duty to Report May Exist
Where Hospital is Aware of an
Employee’s Criminal Conduct
In Walters v. UPMC Presbyterian
Shadyside, 144 A.3d 104 (Pa. Super.
2016), the Superior Court found that
plaintiffs had pled sufficient facts to
support a common law duty against
UPMC and a medical staffing agency,
where the defense failed to report criminal conduct attributable to an employee
that posed a risk of public harm.
By way of brief background, a radiation technologist, associated with the

defense, was stealing and injecting himself with controlled substances. To hide
this conduct, he subsequently replaced
the medications with water; however, he
did not replace the contaminated needles. This conduct was uncovered ,and
the radiation technologist was banned
from all UPMC facilities; however, he
was not reported to the DEA or law enforcement. He therefore continued this
conduct at other hospitals where his actions exposed the plaintiffs to Hepatitis
C.
The defense filed preliminary objections on the basis that they did not owe
any duty toward plaintiffs in this case.
The defense further challenged plaintiffs’ negligence per se claims premised
on the failure to report the radiation
technologist pursuant to 21 C.F.R. §
1301.76(b). The trial court sustained
these objections and dismissed plaintiffs’ claims.
Relying on the test set forth in
Althaus v. Cohen, 756 A.2d 1166 (Pa.
2000), the Superior Court held that
plaintiffs had pled facts that could support the imposition of a duty. While
the defense had no special relationship
with plaintiffs, they nevertheless had
a relationship with the radiation technologists, whose conduct UPMC and
the staffing agency had an obligation to
report. Accordingly, the Superior Court
found that the demurrer was improper.
The Superior Court, however, affirmed
the trial court’s dismissal of plaintiffs’
negligence per se claims, recognizing
that the regulation in question was designed to protect the public as a whole,
rather than a particular group.
Contributed by Sebastian J. Conforto,
Esq., McQuaide Blasko, Inc., Hershey, sjconforto@mqblaw.com

CONTINUED ON PAGE 16

15

Civil Litigation Update

Winter/Spring 2017

Pa. Cases of Note
CONTINUED FROM PAGE 15

Husband’s Waiver of Triathlon
Risks Bars Wife’s Wrongful
Death Action
In Valentino v. Philadelphia
Triathlon, 150 A.3d 483 (Pa. Super.
2016) (Opinion by Olson, J.), a man
executed a liability waiver under which
he expressly assumed the risk of participating in a triathlon and agreed to
indemnify the triathlon organization
for liability stemming from his involvement in the event. The man died during
the swimming phase of the triathlon.
His wife brought a wrongful death action, alleging that the waiver should not
apply to her since she was a non-signatory. The suit was dismissed at summary
judgment and the wife appealed.
A majority (6) of an en banc
Superior Court ruled the liability
waiver executed by the husband could
be enforced against the non-signatory
wife. The court instructed the analysis
should be on the document signed by
the decedent. For example, agreements
that address only the procedural rights
of a signatory (i.e. an arbitration clause
that dictates the forum) or only address
a signatory’s right to pursue further
claims (i.e. a MVA release) are different from an agreement that manifests a
signatory’s intent to assume the risk of
a particular event (i.e. a liability waiver). The first two agreements bind only
the parties who signed the agreements.
Whereas, the last binds the signatory
and also binds non-signatory third parties because the agreement states that
the entity has no duty to protect the
individual from injury. It is a complete
bar to tort liability.
The dissent (3) argued that wrongful death actions are not derivative of
a decedent’s rights at the time of death

but rather are a distinct cause of action
for the benefit of third parties. Thus, a
liability waiver could bar a survivorship
claim but it should not bar an independent wrongful death action where
the decedent’s heirs had not signed the
agreement.

Despite the alleged presence of
physical contact, the Superior Court
still concluded that “Kazatkzy unequivocally requires expert medical testimony
as a precondition to recovery for IIED.”
The trial court was reversed and judgment entered in favor of the defendants.

Contributed by Duane S. Barrick,
Esq., American eBuilder, Harrisburg,
dbarrick@americanebuilder.com

Contributed by Philip Miles, Esq.,
McQuaide Blasko, State College,
pkmiles@mqblaw.com

Intentional Infliction of
Emotional Distress Claims
Require Expert Medical
Testimony

Medical Expert Testimony
Across Specialties Permitted
Under MCARE Act if Expert
is Sufficiently Familiar with
Standard of Care at Issue

In Gray v. Huntzinger, 147 A.3d 924
(Pa. Super. 2016) (Opinion by Lazarus,
J.) the appellee had won a $67,500
jury verdict at the trial court level on
his Intentional Infliction of Emotional
Distress (“IIED”) claim. He testified
that his workplace supervisor aggravated
his Crohn’s disease by suspending and
then terminating him without explanation and forcefully grabbing his arm
and bumping into him. The defendants
(the employer and supervisor) appealed
to the Superior Court.
On appeal, the determinative issue
was whether the defendants were entitled to judgment notwithstanding the
verdict because the plaintiff failed to introduce expert medical testimony at the
trial. The court noted that IIED “differs
from traditional intentional torts” in
part because the requisite “outrageousness” of the offending conduct creates
a “subjective and nebulous” standard.
The court quoted the Supreme Court
of Pennsylvania’s opinion in Kazatkzy v.
King David Memorial Park, Inc., “if [the
tort of IIED] is to be accepted in this
commonwealth, at the very least, existence of the alleged emotional distress
must be supported by competent medical evidence.”

In Frey v. Potorski, 145 A.3d
1171 (Pa. Super. 2016) (Opinion
by Fitzgerald, J.), the Pennsylvania
Superior Court found that a hematologist was qualified to testify as an expert
regarding the standard of care applicable to an interventional radiologist’s
administration of an anticoagulant before a stenting procedure.
The Medical Care Availability and
Reduction of Error (MCARE) Act generally requires that experts testifying
as to the standard of care in medical
professional liability actions practice
in the same subspecialty as the defendant and be board certified by the same
board. The MCARE Act also permits,
however, expert testimony if the expert
practices in a subspecialty with a similar
standard of care and is board certified
by a similar board as the defendant. See
40 P.S. §1303.512 (a)-(c).
The court found that the hematologist
expert
demonstrated
familiarity with the standard of care at
issue because he often consulted with
interventional cardiologists on this
subject, had expertise in clotting, coagulation, bleeding, and thrombosis, and
had experience consulting on anticoagulant dosages. Further, the hematologist
CONTINUED ON PAGE 17
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limited his testimony to the standard
of care necessary to the administration
of anticoagulation medication before
the procedure and did not go beyond
his own expertise when asked to do so
during cross-examination. Finally, the
court noted that any error in the admission of the hematologist’s testimony
was harmless because an interventional
cardiologist-expert testified to the same
standard of care.
Contributed by Janene M. Druck,
Esq., McQuaide Blasko, Inc., Hershey,
jmdruck@mqblaw.com
Plaintiff’s Failure to Establish
Causation Fatal to Negligence
Claims Against Former School
In Krishack v Milton Hershey
School, 145 A.3d 762 (Pa.Super. 2016)
(Opinion by Platt, J.), the Pennsylvania
Superior Court affirmed the grant of
summary judgment in favor of the defendant school in this negligence action
involving allegations that the plaintiff
contracted “old granulomatous disease
consistent with old fungal-related histoplasmosis.” The complaint alleged
the cause was exposure to hay dust and
other substances during farm-related
chores the plaintiff performed when he
was a student at the school from 19481953.
The trial court granted summary
judgment due to plaintiff ’s failure to
introduce any evidence that the particular fungus had ever been present at the
school, including during the time plaintiff was a student. The court concluded
the plaintiff ’s expert reports were based
on “conjecture or surmise” and so
determined there was no evidence sup-

porting any causal connection. Further,
there was no evidence that the fungus
was ever present at the school. Finally,
the court also noted that there was no
evidence introduced that histoplasmosis
resulted in the old granulomatous disease. Ultimately, the court agreed with
the trial court that there had been no
proof of causation and affirmed summary judgment.
Contributed by Erin M. Siciliano, Wilson
Elser Moskowitz Edelman & Dicker, LLP.,
erin.siciliano@wilsonelser.com
Economic Loss Doctrine
Applies Only When No Claim
for Physical Injury or Property
Damage
Donaldson v. Davidson Brothers, Inc.,
144 A.3d 93 (Pa. Super. 2016), has a
very complex procedural history. It arises out of a three-way fatal motor vehicle
accident in Centre County. The tractor trailer owned by Davidson Brothers
and driven by George Donley was traveling westbound and rear ended the
vehicle operated by Sarah Donaldson,
which thrust that vehicle into oncoming eastbound traffic where it collided
with a vehicle owned by LJF, appellant, and driven by Wilbert Quade. Ms.
Donaldson’s brother brought the action
as administrator of her estate against
the Davidson interests, who later joined
LJF and Mr. Quade as additional defendants, alleging their negligence caused
or contributed to Ms. Donaldson’s
death. LJF settled property claims with
the Davidson interests and the release
specifically carved out an exception of
any claim for loss of contract, which was
preserved.
In its answer and counterclaim to
the joinder complaint, LJF asserted a
claim for loss of contract against the
Donaldson interests and Davidson in-

terests. The Davidson interests filed a
motion for judgment on the pleadings,
which lead to the appeal. The central
issue to all of the questions raised on
appeal is whether an otherwise general
release, which preserved a “loss of contract” claim, adequately preserved that
issue, or whether the economic loss doctrine applies to bar the claim. LJF also
argued that the law of the case doctrine
should not apply to enforce the economic loss doctrine.
The Superior Court found that a
cause of action for “loss of contract”
was not barred by the economic loss
doctrine. The court pointed out that
the economic loss doctrine provides
that no cause of action exists for negligence that results solely in economic
damages unaccompanied in physical
injury or property damage. The court
disagreed with the trial court’s finding
that claims for economic losses, such as
“loss of contract” are not a foreseeable
result of negligence, and thus allowing
the contract claims to proceed would
be counter to public policy. Specifically,
the Superior Court found that the trial
court misplaced its reliance on cases
that did not address the issue of whether
a claim was solely for economic losses.
The Superior Court looked to the damages claimed here and found that there
was some property damage claimed.
Contributed Jennifer Coatsworth, Esq.,
Margolis Edelstein, Philadelphia; jcoatsworth@margolisedelstein.com
Pennsylvania Superior Court
Rejects Substantive and
Procedural Hurdles for UTPCPL
Claims
In Dixon v. Northwestern Mutual,
146 A.3d 780 (Pa. Super. 2016)
(Opinion by Olson, J.), the Pennsylvania
Superior Court affirmed and vacated in
part an order that sustained preliminary
CONTINUED ON PAGE 18
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objections by a defendant insurer and
one of its agents. The suit arose after the
insurer and its agent, subsequent to issuing a policy, allegedly failed to properly
advise the policy-holders of amounts required to fully fund the policy.
Procedurally, the court confirmed
that failing to include a particular issue
for appeal in the docketing statement to
Superior Court does not waive that issue. The court held that Pa.R.A.P. 3517
(requiring statements) is intended to
facilitate internal review, not to create
“another issue preservation hurdle.”
Substantively, the court held
that where an Unfair Trade Practices
and Consumer Protection Law
(“UTPCPL”) claim hinges on statements made after a contract is executed,
the UTPCPL claim is not barred by
the gist of the action doctrine. Instead,
the allegedly negligent misrepresentations can be considered “deceptive
conduct” which is actionable under the
UTPCPL’s catch-all provision.
Finally, the court held that
UTPCPL claims are likewise not barred
by the economic loss doctrine. The
court noted with concern that federal
courts in Pennsylvania apply the economic loss doctrine to UTPCPL claims,
and seemingly invited the Pennsylvania
Supreme Court to weigh in on the conflicting rulings in Knight v. Springfield
Hyundai, 81 A.3d 940 (Pa. Super.
2013) and Werwinski v. Ford Motor Co.,
286 F.3d 661 (3d Cir. 2002).
Contributed by Erin Kernan, Esq.,
Eastburn and Gray, P.C., Doylestown;
ekernan@eastburngray.com

“Good Faith” Jury Instruction
in Tortious Interference Case
Goes to Nature of Conduct and
is Proper

the conduct when determining whether
the conduct is improper and the “good
faith” instruction went to the nature of
the conduct.

In Salsgiver Communs., Inc. v. Consol.
Communs. Holdings, Inc., 150 A.3d 957
(PA. Super. 2016) (Opinion by Olson,
J.), a case involving tortious interference
with contractual relations, the Superior
Court held that a jury instruction that
included a reference to whether defendants advanced their interest in “good
faith” was proper.
In 2008, plaintiffs, who alleged that they qualified as a “cable
television system operator” and a “telecommunications carrier” under the
Federal Telecommunications Act, sued
defendants, utility pole companies,
alleging tortious interference with existing and prospective contracts. Plaintiffs
requested access to defendants’ utility
poles to provide telecommunications
and cable television services. Defendants
denied access and asserted they did so
because they believed plaintiffs were ineligible for pole attachments.
The lower court instructed the jury
that one of the factors it could consider
when determining whether defendants’
conduct was proper was “the interest of
the defendants, which they sought to
advance by their conduct and whether
defendants advanced it in good faith.”
Plaintiffs objected and argued the “good
faith” reference was erroneous.
The Superior Court upheld the
instruction. The instruction was regarding one factor of a multi-factor
balancing test and was consistent with
Pennsylvania law. Pennsylvania law requires a plaintiff to prove “the absence
of privilege or justification on the part
of the defendant” that the court noted
it has equated with the term “impropriety” as used in the Restatement (Second)
of Torts § 767.
A jury may consider the “nature” of

Contributed Justin Weber, Esq.,
Pepper
Hamilton,
Harrisburg;
weberjg@pepperlaw.com
Escrow Agent in Real Estate
Loan Has No Duty to Disclose
to Lender the Unrecorded Debts
of Borrower Despite the Escrow
Agent Having Knowledge of the
Unrecorded Debts
In LEM 2Q, LLC et al. v. Guaranty
National Title Co. et al., 144 A.3d 174
(Pa. Super. 2016) (Opinion by Lazarus,
J.), C&V Investments, LLC (“C&V”)
extended loans to Russell M. Meusy,
II and his companies (collectively,
“Meusy”) in order to fund their purchase of commercial property in Reno,
Nevada (“Property”).
Defendant Guaranty National Title
Company (“Guaranty”) performed the
duties of settlement agent relative to the
C&V loans to Meusy. The loans were
not recorded with any public agencies
and the closing papers prepared by
Guaranty did not disclose that C&V
had loaned funds to Meusy.
Shortly after the closing on the
property, plaintiff LEM 2Q, LLC and
its affiliates (collectively, “LEM”) agreed
to provide additional funding to Meusy
relative to the property. Guaranty served
as the escrow agent in the transaction.
At closing, Guaranty did not disclose to
LEM the existence of C&V’s prior unrecorded loans to Meusy.
Meusy defaulted on the loans from
C&V and LEM. LEM thereafter filed
suit against Guaranty claiming that
Guaranty had a duty to disclose to LEM
the unrecorded C&V loans under contract and/or tort theories.
On a motion for summary judgCONTINUED ON PAGE 19
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ment, the trial court found that
Guaranty had no duty to disclose to
LEM the unrecorded C&V loans under
contract or tort theories. The Superior
Court affirmed because, inter alia, the
escrow agreement stated that Guaranty’s
duties were purely administrative and
no additional obligations to disclose the
C&V loans were implied by the terms
of the agreement or otherwise.
Contributed by Brian H. Simmons,
Esq., Buchanan Ingersoll & Rooney PC,
Pittsburgh; brian.simmons@bipc.com
UTPCPL Provides a Remedy
to Third Party Who Relies
on Representations Made
By Builder to Original Home
Purchaser
In Adams v. Hellings Builders,
Inc. 146 A.3d 795 (Pa. Super. 2016)
(Opinion by Olsen, J.), plaintiffs
(Adams) were owners of a home purchased from the original owners
(Witskys), who had bought it from the
builder, defendant Hellings. Plaintiffs
sued the builder under the Unfair Trade
Practices and Consumer Protection
Law, 73 P.S. § 201-1 et seq. (UTPCPL)
alleging that improper application of
stucco by the builder had caused moisture infiltration in the house.
The trial court sustained the builder’s preliminary objections, holding that
the builder made no representations to
the plaintiffs and could not be liable under the UTPCPL. Plaintiffs argued that
they had relied on representations that
the builder made to the original purchaser and in its promotional materials.
The Superior Court reversed the
trial court and reinstated the complaint. The court held that its decisions

in Woodward v. Dietrich, 548 A. 2d
301 (Pa. Super. 1988) and Valley Forge
Towers South Condominium v. Ron-Ike
Foam Insulators, Inc., 574 A.2d 641 (Pa.
Super. 1990) compelled the conclusion
that UTPCPL claims may be brought
by a third party where the third party’s
reliance on the builders’ alleged misrepresentations to the original purchaser
(or others) is foreseeable.
Noting that the alleged defect was
latent and that resale of the house was
foreseeable, the court held that it was
reasonably foreseeable that a subsequent purchaser would rely upon the
builder’s representations to the original
purchaser and in promotional materials,
and therefore, the UTPCPL afforded a
remedy.
Contributed
by
Thomas
Hurd,
Esq., McElroy, Deutsch, Mulvaney
& Carpenter, LLP, Philadelphia,
thurd@mdmc-law.com
Employers’ Use of Payroll Debit
Cards May Violate WPCL
In Siciliano v. Mueller, 149 A.3d 863
(Pa. Super. 2016) (Opinion by Lazarus,
J.), the Superior Court of Pennsylvania
held that an employer’s payment of
wages via a mandatory payroll debit
card failed to satisfy the requirements
of the Pennsylvania Wage Payment and
Collection Law (WPCL).
Plaintiffs, a class of current and
former hourly employees, sued the
Muellers, owners of several McDonalds
franchises, over their practice of paying wages via a JP Morgan Chase
payroll card,rather than by cash or
check. Among other things, plaintiffs
presented evidence that the payroll
debit cards were mandatory for hourly
employees and subjected users to withdrawal and inactivity fees.
Section 260.3 of the WPCL provides that “wages shall be paid in lawful

money of the United States or check.”
43 P.S. §260.3. Affirming the denial
of the Muellers’ motion for summary
judgment, the Superior Court concluded that the use of payroll debit cards was
not contemplated by the WPCL’s use of
the terms “lawful money” or “check.”
While the court left open the possibility that a voluntary payroll debit card
may be permissible under the WPCL,
the court concluded that a mandatory
payroll debit card, particularly one that
subjects users to fees, was not.
Contributed by Julia M. Herzing,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., Erie, Pennsylvania;
jherzing@kmgslaw.com.
Trial Court’s Dismissal of Tort
Claims Under Gist of the Action
Doctrine was Premature
In Telwell v. Grandbridge Real Estate
Capital, 143 A.3d 421 (Pa. Super.
Ct. 2016) (Opinion by Bowes, J.) the
plaintiff (“Telwell”) executed a mortgage note (“note”) with the Public
School Employees’ Retirement System,
which was serviced by defendant
(“Grandbridge”). The note provided
for five years’ interest at 8.5% and for
the interest to be recalculated thereafter.
After five years, Grandbridge did not recalculate the interest, and Telwell alleged
that Grandbridge knowingly continued
to charge Telwell 8.5 percent instead of
4.85 percent. Telwell sued Grandbridge
for, inter alia, breach of contract, fraud
and fraudulent misrepresentation. The
trial court dismissed tort claims under
the gist of the action doctrine and granted summary judgment in Grandbridge’s
favor on the contract claim.
On appeal, the Superior Court affirmed the summary judgment finding
in favor of Grandbridge on the contract
claim, but reversed the trial court’s dismissal of the tort claims as “premature
CONTINUED ON PAGE 20
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and erroneous.” The vourt held that
“[i]t was far from clear at the demurrer
stage that the gist of the action doctrine
against Grandbridge sounded in contract and that recovery on a tort theory
was impossible.” Because Telwell’s allegation that Grandbridge knowingly
misled, it implicated a societal duty
independent of any alleged contract,
not to affirmatively mislead or advise
without factual basis, the trial court’s
dismissal of the tort claims was improper.
Contributed by Eric M. Spada,
Esq., Buchanan Ingersoll & Rooney
PC,
Pittsburgh,
Pennsylvania;
eric.spada@bipc.com
Lease Term “All Constituent
Products” in Coal Lease
Conveyed All Coal Interest
Including Coal Bed Methane
In Birdie Assoc. v. CNX Gas Company,
LLC, 149 A.3d 367 (Pa. Super. 2016)
(Opinion by Stabile, J.), the plaintiff
(“Birdie”) and defendants (collectively
“CNX”) were parties to a “lease” under
which Birdie “lease[d] . . . all . . . seams
or measures of coal and all constituent
products of such coal . . . .” Under the
lease, Birdie received royalties for coal
sold. Birdie filed a complaint on the
basis that CNX was extracting coal bed
methane (“CBM”) but paying Birdie
nothing for it. The trial court granted
summary judgment to CNX, and Birdie
appealed, arguing, inter alia, that the
court misinterpreted the lease and that
lease violated Pennsylvania’s Oil and Gas
Act (“OGA”) and Guarantee Minimum
Royalty Act (“GMRA”).
On appeal, the Superior Court
affirmed. In interpreting the lease,

the Court, quoting the Pennsylvania
Supreme Court in Hutchison v. Sunbeam
Coal Corp., 519 A.2d 385, 387 n.1 (Pa.
1986), noted that “the term ‘lease’ really
is in some respects a misnomer. What
is really involved is a transfer of an instrument in real estate, the mineral in
place.” Here, the lease “conveyed all
interest in coal and its constituent products . . . .”
The court further held that neither the GMRA nor the OGA applied
because it found that, consistent with
the lease term “all constituent product
of such coal,” CNX was entitled to the
CMB without additional compensation to Birdie because CNX owned the
CMB and the lease did not call for any
royalties.
Contributed by Eric M. Spada,
Esq., Buchanan Ingersoll & Rooney
PC,
Pittsburgh,
Pennsylvania;
eric.spada@bipc.com

FEDERAL COURT
Third Circuit Holds Reasonable
Fact Finder Could Conclude
Prison Official Retaliated
Against Inmate When Inmate
Requested a Grievance Form
In Watson v. Rozum, et al., 834 F.3d
417 (3d Cir. 2016) (Opinion by McKee,
Chief Judge), the U.S. Court of Appeals
for the Third Circuit held that a reasonable fact finder could conclude that
discipline issued against an inmate was
in retaliation for the inmate’s statement
that he was going to file a grievance.
Inmate Joseph Watson claimed that,
during a search of his cell, Officer Kline
broke the antenna of his radio. Watson
requested to file a grievance against the
officer. According to Watson, Officer
Coutts stated that Watson would be disciplined for giving officers a “hard time”

with respect to the radio and insisting
on filing a grievance. Watson was subsequently issued a Class I misconduct
notice, prepared by Officer Coutts, for
possessing contraband (broken radio).
Watson argued that he was disciplined in retaliation for requesting
a grievance form. The District Court
granted summary judgment in favor of
the prison officials.
The Third Circuit affirmed summary judgment of all officials, except
Officer Coutts. The court reasoned that
Officer Coutts’ alleged statement to
Watson, if found to be true, would be
sufficient to meet the third prong of the
illegal retaliation claim standard, which
requires a finding that constitutionally
protected conduct was a substantial or
motivating factor in the decision to discipline.
Contributed by Robert D. Zaruta,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., Erie, Pennsylvania;
rzaruta@kmgslaw.com.
City’s Ban on Non-Commercial
Ads Violates the First
Amendment
In NAACP v. City of Philadelphia,
834 F.3d 435 (3d Cir. 2016) (Opinion
by Ambro, Circuit Judge), the U.S.
Court of Appeals for the Third Circuit
held that the City of Philadelphia’s policy, which bans private advertisers from
displaying non-commercial content at
the Philadelphia International Airport,
was an unreasonable use of government power and in violation of the First
Amendment.
In January 2011, the NAACP
submitted an ad for display at the
Philadelphia International Airport. The
city, which owns the airport, rejected
the ad claiming that its practice has been
to only accept ads that propose a commercial transaction. In 2012, the city
CONTINUED ON PAGE 21
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adopted a written policy setting forth
its non-commercial ban. The NAACP
filed a lawsuit challenging the constitutionality of the city’s policy.
As the city’s policy affected fundamental First Amendment rights, the
city had the burden to prove that its
ban on non-commercial content at the
airport was reasonable. The court laid
out a two-step test for reasonableness:
(1) that evidence or commonsense inferences must allow the court to “grasp”
alleged purpose; and (2) the evidence or
commonsense inferences must demonstrate that the restriction is reasonably
connected to the purpose.
The court found that the city met
the first step by establishing that maximizing revenue was the purpose for
the policy. However, the city failed to
meet the second step as it was unable
to demonstrate with record evidence or
commonsense inferences that the ban
was reasonably connected to maximizing revenue.
Contributed by Robert D. Zaruta,
Esq., Knox McLaughlin Gornall &
Sennett, P.C., Erie, Pennsylvania;
rzaruta@kmgslaw.com.
Third Circuit Signals Subject
Matter Jurisdiction Elusive under FAA, FINRA
In Goldman v. Citigroup Global
Markets, 834 F.3d 242 (3d Cir. 2016)
(Opinion by Jordan, K.), the Third
Circuit dismissed a motion to vacate an
adverse arbitration award by investors
who alleged that their financial advisors
violated the Securities Exchange Act of
1934. The Third Circuit held that it
lacked subject matter jurisdiction to reverse the decision of an arbitration panel
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convened under the Financial Industry
Regulatory Authority (“FINRA”).
The court confirmed that section
10 of the Federal Arbitration Award
(“FAA”) does not create federal subject
matter jurisdiction. The court likewise
rejected the argument that it should
“look through” a motion to vacate to
consider whether the subject matter of
the underlying arbitration creates jurisdiction. The court discredited its prior
panel decision in Goldman, Sachs & Co.
v. Athena Venture Partners, LP, 803 F.3d
144 (3d Cir. 2015), and held that federal jurisdiction must exist apart from the
FAA and be apparent on the complaint’s
face. The “look through” approach is
acceptable, however, when considering
a motion to compel arbitration, in accordance with Vaden v. Discover Bank,
556 U.S. 49 (2009).
Finally, the investors did not establish jurisdiction under Grable & Sons
Metal Products, Inc. v. Darue Engineering
& Manufacturing, 545 U.S. 308 (2005)
and its progeny, which provide federal
jurisdiction for state questions in narrow circumstances. While the investors
argued that the panel manifestly disregarded federal law, they were actually
alleging that the panel erred in a factual
determination, which is not a federal
question. Likewise, the court refused to
hold that violations of the FINRA rules
creates federal subject matter jurisdiction.

Section 303(i) of the Bankruptcy
Code Does Not Preempt State
Law Claims of Non-Debtors

Court of Appeals for the Third Circuit
held that Section 303(i) does not preempt state law tortious interference
claims, based on the filing of an involuntary bankruptcy petition.
Plaintiff Sara Rosenberg, wife
of alleged debtor Maury Rosenberg
(“Rosenberg”), the principal of National
Medical Imaging, LLC (“NMI”) and
National Medical Imaging Holding
Company, LLC (“NMI Holding”),
affiliated with various limited partnerships (“NMI LPs”); and real estate
limited partnerships associated with
Rosenberg but not named in the bankruptcy (hereinafter the “Rosenberg
Affiliates”), brought a tortious interference claim for damages allegedly
caused by the filing of involuntary petitions by DVI Funding, LLC and DVI
Receivables entities (the “Defendants”)
against Rosenberg, NMI and NMI
Holding, after the Bankruptcy Court
dismissed the involuntary petitions,
and Rosenberg recovered attorney’s fees,
costs, and damages for bad faith filing of
the petitions.
Defendants successfully moved
to dismiss the complaint arguing that
plaintiffs’ state law claim was preempted
by the involuntary bankruptcy provisions of the code. The appeal followed.
The Third Circuit reversed this
District Court ruling, reasoning that
in this case of alleged field preemption, §303(i) was silent as to potential
remedies for non-debtors harmed by an
involuntary bankruptcy petition. Field
preemption requires clear and manifest
congressional intent, which is lacking
when Congress is silent on what courts
are to do with state law remedies. In Re
Fed.-Mogul Glob. Inc., 684 F.3d 355,
365 (3d Cir. 2012).

In Rosenberg v. DVI RECEIVABLES
XVII, LLC, et al., 835 F.3d 414 (3d Cir.
2016) (Opinion by Ambro, J.), the U.S.

Contributed by David S. Cohen, Esq.,
Mintzer Sarowitz Zeris Ledva & Meyers,
LLP

Contributed by Erin Kernan, Esq.,
Eastburn and Gray, P.C., Doylestown;
ekernan@eastburngray.com

Winter/Spring 2017

Business Litigation Update

A Cautionary Tale of Corporate Delay
By Joshua K. Boggs and Jordan E. Berty
In Guntrum v. Citicorp Trust Bank,
No. 1714 WDA 2015, 2016 WL
6122706 (Pa. Super. Oct. 19, 2016),
Douglas Guntrum filed a complaint
against Citicorp Trust Bank alleging
that Citicorp failed to honor a credit
disability insurance policy purchased
at the same time he secured a mortgage
from Citicorp in 2003. The policy was
intended to serve as temporary waiver of
Guntrum’s required mortgage payments
in such instance as he became disabled.
When Guntrum became disabled in
2005, Citicorp allegedly failed to honor
the policy resulting in the foreclosure of
Guntrum’s property. Citibank then purchased the property at a sheriff ’s sale.
Guntrum filed suit against Citicorp
for unfair trade practices, bad faith and
breach of contract. Guntrum attempted to complete service of process upon
Citibank at an address in Fort Worth,
Texas; however, service was returned as
not found. Approximately three months
later, Guntrum filed an amended complaint and obtained personal service of
the amended complaint at Citicorp’s
Wilmington office. Citicorp failed to
respond, prompting Guntrum to file
two 10-day notices of default judgment
and a praecipe for entry of default judgment, all served at Citicorp’s Delaware
office.

Citicorp failed to respond and the
court entered default judgment in favor
of Guntrum. Subsequently, Guntrum
served Citibank with a copy of the default judgment and order; however,
Citicorp failed to appear at the damages
trial. The trial court eventually awarded
Guntrum compensatory damages in the
amount of $125,558.00 plus interest.
The trial court declined to award punitive damages or attorney’s fees.
Following the damages trial,
but prior to entry of the final order,
Citicorp’s local counsel in Pennsylvania
filed a praecipe for entry of appearance
and then filed a petition to open default judgment. In seeking to open the
default judgment, counsel for Citicorp
readily acknowledged that an employee
accepted service of the amended complaint at the Delaware office, but failed
to forward the amended complaint to
Citicorp’s legal department in Texas.
Citicorp also acknowledged service of
the second 10-day notice at its Delaware
office, but again averred that it had not
been forwarded to its Texas-based legal
department.
After the trial court found that
Citicorp met the requirements to open
the default judgment, the non-jury
award in favor of Guntrum was vacated, an answer was filed on behalf of

Joshua K. Boggs (jboggs@defensecounsel.com) is the managing attorney for the West
Virginia office of Mintzer, Sarowitz, Zeris, Ledva & Meyers and practices in both West
Virginia and Western Pennsylvania. He focuses his practice in insurance litigation defense. Jordan Berty (jberty@defensecounsel.com) is a second year associate with the firm
and practices in both West Virginia and Pennsylvania. Mintzer, Sarowitz, Zeris, Ledva
& Meyers, LLP is a regional insurance defense law firm that concentrates exclusively on
the legal representation of insurance carriers, insureds and self-insured entities.

Berty
Boggs
Citicorp, and summary judgment was
eventually entered in Citicorp’s favor
on the basis that Guntrum’s bad faith
allegations were barred by the two-year
statute of limitations. Five years later,
Citicorp was also awarded summary
judgment on the remaining claims.
Guntrum appealed challenging the
merit of the order opening the default
judgment.
On appeal, the Superior Court considered whether the trial court showed
a manifest abuse of discretion and/or
error of law when it (a) considered notification of the legal department when
determining promptness for Citicorp’s
petition to open and (b) when it excused
Citicorp’s failure to file a responsive
pleading after six notifications of legal
proceedings against it. In a memorandum opinion authored by Senior Judge
John L. Musmanno, the Superior Court
found Citicorp’s substantial delay in responding to the amended complaint to
be inexcusable. Specifically, Musmanno
stated that “… even though Citicorp's
failure to timely respond to the amended
complaint (or any of the served filings)
was seemingly unintentional, this does
not excuse its substantial delay under
the circumstances of this case."

CONTINUED ON PAGE 23
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Judge Musmanno specifically
highlighted the comparison between
Citicorp, a large corporation, and a
layperson who may find him or herself
entangled in a legal battle. He noted
that holding large corporations, with
a wealth of resources and knowledge,
to a lower standard than a layperson
is counterintuitive and would allow
corporations to manipulate the legal
process for its own benefit by simply
separating legal and corporate offices
and blaming any eventual delay on a
“breakdown” in communication. The
court went so far as to state that large
corporations may be held to a higher
standard than a layperson. Accordingly,
the court reversed the summary judg-

ment order and remanded the case for
reentry of the default judgment in favor
of Guntrum.
While this unreported decision
is not necessarily ground breaking, it
serves as an important and necessary
cautionary tale regarding timeliness.
The court, in holding that a clerical
breakdown was not sufficient to open
a default judgment, sent a clear message that defendants, big or small, must
heed the rules of civil procedure and
that clerical error will not be enough
to reverse the consequences of violating
those rules.
The effect of the Guntrum ruling,
however, may go beyond in-house legal departments. Certainly, one can
envision a similar scenario I which a
corporation, who would be entitled to
legal counsel via an applicable insurance
policy, fails to pass the complaint along

to its insurer, which could ultimately result in counsel receiving the complaint
well beyond the deadline for responding. It is foreseeable that a court could
be similarly unpersuaded by the “clerical error” excuse in this instance.
Accordingly, whether you are part
of an in-house counsel system or defend corporations via insurer retention,
the lesson is clear: diligence and a welldefined system for handling suits from
their earliest stages is a necessity. In
Guntrum, the failure to do so resulted
in a loss of over $125,000 for Citicorp,
plus unknown costs in attorneys’ fees.
The ultimate lesson from Guntrum is
that well-educated corporate attorneys
with even the most thorough understanding of the rules of civil procedure
are not worth much if the legal infrastructure for applying that knowledge is
missing.
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PBA Civil Litigation Section Trial Minicamps
Trial Tips from Experienced Lawyers

Come and learn trial tips from experienced trial lawyers. The PBA Civil Litigation Section is
sponsoring a Trial Minicamp featuring seasoned trial lawyers sharing their trial tips.
A Pennsylvania Supreme Court Justice will close the event at a reception following the CLE.
The PBA Civil Litigation Section Trial Minicamp offers attendees 3.5 hours of substantive CLE credits.
Trial Minicamp will be offered from 1:45-7:30 p.m. at three locations:
Monday, March 27

Beaver County Bar Association
788 Turnpike Street, Beaver
Guest speaker: Justice David N.
Wecht
Register before March 20.

Thursday, March 30

Sheraton Erie Bayfront Hotel
55 West Bay Drive, Erie
Guest speaker: Justice Sallie
Updyke Mundy
Register before March 21.

Thursday, April 6

Westmoreland County Bar
Association
129 N. Pennsylvania Ave.,
Greensburg
Guest speaker: Justice
Debra McCloskey Todd
Register before March 30.

Sessions at each location are as follows:
• How to Introduce and Connect Your Theme Throughout Your Trial
• How to Tactically Get the Witness to Tell Your Story by Asking the Right
Questions in the Right Way
• How to Use Media and Presentation to Advance Your Trial Theme
The Section thanks Planet Depos LLC for its sponsorship and participation.

Cost
Young Lawyers Division (YLD) and Civil Litigation Section members receive discounts as a benefit of membership. Join the PBA and/or the Section to get the discount.
•YLD Civil Litigation Section members — $25
•Other Civil Litigation Section members — $50
•YLD eligible but not PBA members — $75

•Other YLD members — $45
•Other PBA members — $75
•Not PBA members — $125

Learn more about opening statements, examination of witnesses, direct and
cross-examination and closing arguments. Attend a Trial Minicamp at a location
near you.
For more information, contact the PBA meetings department at 800-932-0311,
ext. 2245.
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