Law & Policy in East Africa: A Lesson From Isidore Starr  (Isidore Starr is considered the “father” of LRE. He is an attorney educator who is renowned for his ability to make the law come alive in ways that challenge students of all ages to examine their world critically. Some scholars have challenged Dr. Starr for creating this lesson, arguing that, taught by an inferior teacher, it might somehow glorify the colonial system. Dr. Starr’s response in teaching this lesson, to paraphrase another famous American, has been to note that the response to dangerous ideas is best made by presenting new ideas.)

LAW AND POLICY IN EAST AFRICA

A young man in a remote village, uneducated in the western sense, is charged with murdering a relative, an old woman. He admits to killing her, but says he did so in self defense: She was a witch, sworn to kill him by incantation. The story told by the young man is that one of his children came down with an unknown illness, weakened mysteriously and died. By tribal custom, the old woman, his relative, should have prepared the funeral rights, but she did not do so. When he asked her why, she said she had cast a spell on the child and would kill all his family.

Then another child sickened and died. The man confronted the old woman and demanded she stop. She laughed, looked hard at him and said she would see that he died before sundown that day. He went away, found an ax, crept into the old woman’s hut and killed her. Then he turned himself in to the authorities.  The young man was convicted and sentenced to death. The case was appealed and three judges presented opinions.

THE THREE OPINIONS

• The first judge said she would not question the sincerity of the accused: Doubtless he really did believe in witchcraft and thought he would die unless he killed the old woman first. But a belief in imminent physical danger could be accepted as a defense to murder only if it was reasonable. The law of this new African republic was still based on the common law of England, and that meant the test was what a reasonable person on Piccadilly would believe. No reasonable person in England believed in witchcraft. The conviction should be affirmed.

• The second judge said the first judge was practicing neo-colonialism: A new African state could not be bound in its law by what the mythical reasonable person in Piccadilly believed. Clearly this defendant’s belief was reasonable in his culture.

Conviction should be reversed. 

• The third judge said both his judicial colleagues were wrong in their approaches.

While English rules should not be rigidly applied, it would be just as bad for the new state to accept primitive beliefs as a standard. The court should take a pragmatic approach and decide the case in the way most helpful to the country. That was to uphold the conviction, but to reduce the sentence to a moderate prison term, thus teaching that belief in witchcraft was not a good defense but allowing time for that principle to become understood.

