Scott v. Harris, 550 U.S. 372 (2007)

September 23, 2009 - 8:40 AM
Marple Newtown High School 120 Media Line Road Newtown Square PA 19073

12th grade students
School Contact: Sandy Schaal phone 610-359-4234.
Preparation:

The students that are going to present the arguments will be given the materials ahead of time to help them prepare and become familiar with the case. 

The 70 students in the audience will not have the materials ahead of time. This will help keep it interesting and keep them engaged. 

Room should be set-up to resemble a courtroom.

· Judges bench (desk or draped/covered folding table)
· American flag behind the judges bench

· Podium for the attorneys to make their arguments
· Two tables with chairs for the students/lawyers.

· Appellant/Petitioner (side bringing the appeal, one that lost at the lower level) on the right side when facing the judge.

· Appellee/Responder (side responding to the appeal, one that won at the lower level) on the left side when facing the judge.

	Visiting Judge or Facilitator

	10 minutes
	This is to the entire group of students.

Judge’s intro message 

set-up of the case 

explain what is going to happen and how it will work

Explain about the procedural history of the case and how an appellate argument works. 



	2 Visiting Lawyers

	15 minutes
	Students/lawyers leave to prepare their arguments 



	Judge 


	15 minutes
	Work with the students in the audience. 

Do a “take a stand” poll - these students have not seen the written materials so we are getting their first impression of the case and what they think about the issues. 



	Judge 


	10 minutes each side
	Students and Lawyers return and Judge calls the court to order. Student lawyers present their arguments. 



	Judge or Facilitator
	10 minutes
	Wrap-up 

Judge polls the students in the audience.

Judge shares the United States Supreme Court decision.

Closing and any questions.



	
	
	Each student will receive a copy of the U.S. Constitution (also bringing enough for all 12th graders) 

Handout the case to the students in the audience for reference.




Intro: 
The case we are going to look at this morning is about the Fourth Amendment and our protection against unreasonable seizures by the government. In this case a young man was speeding – he was going 73 mph in a 55 mph zone. As he sped by the police, they turned on their lights and sirens and went after him to pull him over. Mr. Harris, the 19 year old driver of the car, decided he was not going to pull over and this began a high-speed pursuit that lasted over six minutes and went on for approximately ten miles. At times the cars were going 85 – 90 mph on mostly two-lane roads. It was 11:00 at night and there were other cars on the road, not a lot, but some. The chase ended when Deputy Scott, who was the lead police car in pursuit of Mr. Harris, got permission from his supervisor to use a maneuver that causes a fleeing car to spin to a stop. Deputy Scott decided the maneuver could not be performed under the circumstances so instead applied his push bumper to the rear of Harris’ car. Harris lost control of his car, it left the roadway, ran down an embankment, overturned and crashed. Harris was badly injured and paralyzed as a result. At just 19 years old, he is now a quadriplegic and will never be able to use his arms or legs. 
So those are the basic facts of this case. What happened procedurally was Mr. Harris sued Deputy Scott, his supervisor and the county in federal court claiming a violation of his Fourth Amendment rights. Deputy Scott moved for summary judgment, claiming he was immune from the law suit. The district court denied Scott’s motion for summary judgment and Scott appealed. The Eleventh Circuit granted an interlocutory appeal. What that means is that in a civil case when there is an issue that would greatly impact the fairness of the trial – that issue should be decided before the trial happens. In this case, Deputy Scott was claiming that he was immune from being sued and therefore should not have to go through the trial. It would not make sense to force him to go through the trial if he was legally not able to be sued. The 11th Circuit decided Scott did not have immunity and could be sued. Deputy Scott appealed to the U.S. Supreme Court.
So that’s a quick and simplified overview of how this case got to the Supreme Court. But we are not going to address the immunity issues of the case today. What we are going to do today is consider the Fourth Amendment issues raised in the case. 
(Provide a little information on your background – in this case Judge Rendell was addressing the students and said this…) As you know in addition to being First Lady of Pennsylvania, I am also a federal judge. I was appointed by President Clinton in 1997 to the Third Circuit Court of Appeals. So if this case had happened in Pennsylvania, I could have been one of the three judges deciding this case on appeal. In an appeals case the court usually has three judges that read the briefs submitted by the parties and then listen to the oral arguments presented by both sides. (explain if there is a time limit for each side) The judges are free to interrupt the lawyers at any time in their argument to ask questions. The judges do not reach a decision that day. The court’s decision and the reasons for it are released in a written decision. If the parties believe the decision was wrong, they can appeal the decision to the United States Supreme Court – which is what happened in this case. I understand that most of you are learning about this case for the first time and do not yet know the outcome so we are going to save that discussion for later and see if we can work through the case together and reach a decision.
To help us do that I’m going to introduce you to the lawyers that have volunteered to be with us today to help you prepare your arguments. 

Visiting Lawyer 1 (Lawyer advisor for Deputy Timothy Scott)
Provide a brief bio – try to make it relevant to the students or the case. For example let students know if one of the lawyers has argued before the Supreme Court, or is a solicitor for the local police, or was a former police officer, etc.
I’m going to assign ________ to work with the students arguing for Deputy Timothy Scott. 

Visiting Lawyer 2 (Lawyer advisor for Victor Harris)
Provide a brief bio – try to make it relevant to the students or the case
I am going to ask _______ to work with the students arguing for Victor Harris.
In a minute I’m going to ask the students to go with their attorney advisors. Each side will have 15 minutes to prepare and 10 minutes to present your arguments. That is not a lot of time so use your time wisely. ___________ will come to get you when it is time to re-join us for court.

Will the students that are arguing for Deputy Scott, please go with __________ to prepare your arguments. 

Will the students that are arguing for Victor Harris, please go with __________________.

Working with the group of students in the audience (Judge)
OK while your classmates are out working on their arguments, we are going to consider the arguments they might make and take a stand on how each of us would decide that particular issue. It’s important to know that in this case even the judges disagreed and took a different stand on the issues involved. I don’t want to tell you right now how the various courts and judges decided, just know that it’s OK to disagree with your classmates and that you may even change your mind after you learn different pieces of information. What is important is that you consider the facts and apply the law in a fair way and are able to explain your decision. Know why you made the decision you did and be comfortable with your decision. Be willing to take a stand for what you believe is right and fair.  

OK, I’d like everyone to stand. As we talk about the case I am going to ask you to move to one side of the room or the other or somewhere in between depending on how strongly you agree with the question. You are going to take a stand on some of the issues.  

First issue, here we have a case where a young man was speeding. He was 19- probably just a little older than most of you. The police clocked him going 73 mph in a 55 mph zone. The police turned on their sirens and attempted to pull Mr. Harris over. He decides to speed-up and run instead of pulling over. A high-speed chase occurs. Deputy Scott rams the back of Mr. Harris’ car and it goes off the road, crashes and Mr. Harris is seriously injured. 
Both sides in this case agree that when Deputy Scott rammed into the back of Mr. Harris’ car, that was a seizure under the Fourth Amendment – because “a Fourth Amendment seizure occurs when there is a governmental termination of freedom of movement through means intentionally applied.” So this was a seizure – the police, a government agency, intentionally rammed into Mr. Harris’ car to stop him from going anywhere.
The question we - and the court - have to decide is whether the seizure was reasonable. Our constitution protects citizens against unreasonable seizures. How many think that the police ramming Mr. Harris’ car off the road was reasonable?
If you think it was clearly and definitely reasonable – if you feel very strongly that it was reasonable to ram the car to end the chase, move to this (Point left) side of the room.  If you think it was clearly unreasonable or excessive, if you feel what the police did was wrong, move to the other side of the room (point to the right) And if you are somewhere in between stand to the side closest to your decision.
Poll a few students to get their reasoning. Would someone who decided the police action was reasonable like to share what information you used to make your decision?

If needed use these follow-up questions to get students to think deeper and perhaps consider aspects they did not think about.

Did you consider the environment - for example a deserted country road versus a suburban community with playgrounds, schools, children, traffic -  the time of day – is it dark or daylight- how crowded the streets, sidewalks and area are - and should any of that make a difference in your decision?

We are going to quickly look at two arguments on the “reasonableness” issue.

Please move to this side (point LEFT) if you feel very strongly that protecting innocent bystanders, potential victims in this high speed chase, is more important than any harm that may come to the driver of a car who willingly engages in a high speed chase and refuses to pull over. This would mean the police action of ramming the car off the road was reasonable.   On the other side, if you believe the police had the control to end the chase and because they continued to pursue Mr. Harris, they put innocent people in danger and used excessive force that was likely to cause serious injury to Mr. Harris, in other words the police action was unreasonable, please move to the other side (point RIGHT) and perhaps a middle position is that you think there has to be some limit to the actions police can take to protect the public and that some actions would be excessive given the circumstances. 
Use these follow-up questions to get students to think deeper and perhaps consider aspects they did not think about.
Does it matter that in this case the offense was speeding, not a violent crime?
How many think that the police could have used other methods to stop Mr. Harris? (for example they had his license plate and address, they could have ended the chase and arrested him at his home)

Get responses from some students on what they are thinking and why they are standing where they are. 

Transition 

You all did a great job.  It can be difficult making these decisions. (relate to your work as a judge) 
You can take your seats. 

In a few minutes we are going to hear some of your fellow students act as the lawyers for this case. One group will be representing Deputy Scott, arguing that the police action in this case was reasonable and the other side will be representing Mr. Harris, arguing that the police action was excessive and an unreasonable seizure. You and I will listen to their arguments and then we will take another poll to see if you have changed your mind and to learn what your decision would have been in this case. Then I will share with you the actual United States Supreme Court decision.
Other students come in and everyone takes their places.
Arguments are presented.

Judge asks questions of student lawyers.

Wrap-up 
So we have heard the arguments from both sides. Let’s see a show of hands for how many of you would decide in favor of Deputy Scott – that his actions were reasonable – an officer's attempt to terminate a dangerous high-speed car chase that threatens the lives of innocent bystanders does not violate the Fourth Amendment, even when it places the fleeing motorist at risk of serious injury or death.

And how many of you would decide that Deputy Scott’s actions could constitute “deadly force” and the use of such force in this context was unreasonable and would violate Victor Harris’ right to be free from excessive force during a seizure.

Well what actually happened was that the 11th Circuit decided that Deputy Scott’s actions could constitute “deadly force” under Tennessee v. Garner and the use of such force in this context would violate Harris’ right to be free from excessive force during a seizure. 
Then as we talked about earlier, Deputy Scott appealed this decision to the Supreme Court. And, the Supreme Court disagreed with the 11th Circuit.  

In an 8-1 decision, the U.S. Supreme Court sided with the police and ruled that a "police officer's attempt to terminate a dangerous high-speed car chase that threatens the lives of innocent bystanders does not violate the Fourth Amendment, even when it places the fleeing motorist at risk of serious injury or death. "
The Court used a balancing test to determine the reasonableness of the seizure. They said it was necessary to balance the nature and quality of the intrusion on the individual’s Fourth Amendment interests against the importance of the governmental interests alleged to justify the intrusion. Consider the risk of bodily harm that Deputy Scott’s actions posed to Harris in light of the threat to the public that Deputy Scott was trying to eliminate. Consider the number of lives at risk and relative culpability (the degree of one's blameworthiness) 
They decided that a police officer’s attempt to terminate a dangerous high-speed car chase that threatens the lives of innocent by-standers does not violate the Fourth Amendment even when it places the fleeing motorist at risk of serious injury or death.

It is also interesting to note that in a rare occurrence, the court accepted the presentation of video evidence of the high speed pursuit. This was quite uncommon in the Supreme Court and was viewed as part of an interesting relationship between the Supreme Court and technology. The video had a strong effect on the Court's decision and is viewed as a major factor in how the court made its decision. The author of the opinion, Justice Antonin Scalia, in a first-time ever occurrence, posted the video of the car chase online.

Justice John Paul Stevens, the lone dissenter, argued that the videotape evidence was not decisive, as the majority claimed it to be, and that a jury should determine if deadly force was justified. “If two groups of judges can disagree so vehemently about the nature of the pursuit and the circumstances surrounding that pursuit, it seems eminently likely that a reasonable juror could disagree with this Court’s characterization of events. 

For the students arguing in favor of Victor Harris 
Purpose is to help them, make them feel confident, prepare to present argument, give them some tips, work through the arguments, talk about strengths of arguments, anticipate the judge’s questions, manage time and help them be successful and have a positive learning experience.
We have 15 minutes to prepare our arguments and determine who will present which arguments to the judge. We will have 10 minutes to present our arguments to the judge and respond to any questions she has. No one needs to feel nervous or worried about the judge’s questions, we can work as a team to respond to any questions posed by Judge Rendell.

Briefly explain courtroom etiquette and protocol. Give a few tips on how they introduce themselves, where they stand, what to do with their hands, presentation tips, addressing the judge, responding to a question from the judge, etc.

Let’s talk about the possible arguments and prioritize them based on which ones we think are most persuasive and strongest.

Let students volunteer to argue different points.

Determine the order of speaking.

Return to the room when called.

Other possible arguments…
Refer to the dissenting opinion of Justice Stevens. 

· Ramming the car and using deadly force or force that was likely to result in serious injury was an unreasonable seizure
· Police used deadly force – much more than was reasonable in this situation.
· Deputy Scott’s actions were very likely to cause serious injury or death to Harris

· Deputy Scott and other police could have stopped the chase and that would have ended the high speed chase and risk to people. It also would have avoided the injury or possible death to Harris.
· The practice in many police departments is that when the immediate danger to the public created by the pursuit is greater than the immediate or potential danger to the public should the suspect remain at large, then the pursuit should be discontinued or terminated. Pursuits should usually be discontinued when the violator’s identity has been established to the point that later apprehension can be accomplished without danger to the public.

· Police had his license plate and could have apprehended him at any time.

· At the time Harris was rammed off the road, the roadway was clear because police had set up blockades

· Police gave no warning before using deadly force and ramming his car off the road. (example - police usually give a verbal warning before shooting)
· Even though Harris’ refusal to stop and his subsequent flight was a serious offense that merited severe punishment, it was not a capital offense or even an offense that justified the use of deadly force rather than abandonment of the chase. 
· Harris remained in control of his car - Harris did not lose control of his car and was not driving aggressively. Used his signals and slowed to make turns. Did not run any cars off the road. He was using his turn signals, passing other cars when no one else was coming in the opposite direction. 
· Roads mostly empty- It was late at night – around 11:00 p.m.
· Not many people on the road. - Little if any actual threat to pedestrians or other motorists
· Shopping center was closed at the time

· During the chase Harris pulled into a shopping center and hit Deputy Scott’s police car. Deputy Scott was probably having an adrenaline rush from the chase and having his car hit. Deputy Scott was told to “go ahead and take him out” This shows the need to put limits on police action that may become excessive during high adrenaline situations.

For the students arguing in favor of Deputy Timothy Scott 
Purpose is to help them, make them feel confident, prepare to present argument, give them some tips, work through the arguments, talk about strengths of arguments, anticipate the judge’s questions, manage time and help them be successful and have a positive learning experience.

We have 15 minutes to prepare our arguments and determine who will present which arguments to the judge. We will have 10 minutes to present our arguments to the judge and respond to any questions she has. No one needs to feel nervous or worried about the judge’s questions, we can work as a team to respond to any questions posed by Judge Rendell.

Briefly explain courtroom etiquette and protocol. Give a few tips on how they introduce themselves, where they stand, what to do with their hands, presentation tips, addressing the judge, responding to a question from the judge, etc.

Let’s talk about the possible arguments and prioritize them based on which ones we think are most persuasive and strongest.

Let students volunteer to argue different points.

Determine the order of speaking.

Return to the room when called.

Other possible arguments

· Police duty to ensure public safety

· Harris’ high speed driving posed an actual and imminent threat to the lives of any pedestrians, other motorists and the officers involved in the chase. 

· Harris intentionally placed himself and the public in danger by unlawfully engaging in the reckless high speed chase.
· Harris had numerous opportunities to stop.

· If police stopped the chase, no certainty Harris would have slowed down or that it would not have resulted in risk or harm to others. Also this sets a bad precedent – to avoid a ticket just try to out-run the police and they will have to give up and let you go.

