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FROM THE CHAIR
By Jeffrey M. Williams, Esq.
jwilliams@williamshandlaw.com
There is nothing worse than
being asked to write “something
light” that is “still very informative.”
Yikes! What does that mean? Give
me a brief to write any day. (That
laughter you hear in the background
is that of my associates as I do not
really write briefs anymore). So,
please indulge me as I revert to a
more legalistic style of writing and
answer three basic questions.
Who am I — Professionally? I have
been practicing law since 1981. My
first four years were spent as an
Assistant District Attorney in the
Bucks County District Attorneys
Office. Being an ADA was great fun.
Lots of trial experience and adventure
— I ran an undercover drug unit for
Jeffrey M. Williams is the Chair of the
PBA Family Law Section and a
founding partner of the Doylestown
firm of Williams & Hand, P.C.; Past
Chair of the Bucks County Bar
Association Family Law Section and
a Fellow in the American Academy of
Matrimonial Lawyers and a
Diplomate in the American College of
Family Trial Lawyers.

two of my four
years. I had
gone to law
school to become a prosecutor. Beyond
that, I had no
thought as to
what I would
Jeffrey M. Williams, Esq. (or could … or
should) do as
an attorney. When my prosecutorial
career ended, I stumbled into family
law. This happened when I joined a
small practice in New Hope in
December 1985. I took over the
firm’s two divorce cases. I now lead a
law firm of six attorneys and seven
staff members, all handling divorce,
support and custody cases. I am a
Fellow in the American Academy of
Matrimonial Lawyers and a
Diplomate in the American College
of Family Trial Lawyers.
Who am I — Personally? I am a
father of three. I have one daughter,
Morey, who is a junior at Boston
College and two sons (Chase, age 10
(continued on Page 86)
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and Carter, age 7) who love baseball. The boys and my wife,
Susan Smith (a family attorney with Fox Rothschild), live in
Doylestown. My only hobby is golf and I am not very good
at it.
What are my goals as PBA Family Law Section Chair? I
have two goals. First, I want to increase the number of members in our organization. We have over 1,400 Section members at present. I would like to increase that by 70 attorneys
during my tenure. How, you ask? Good CLE programming is
a significant part of the answer. I want to add more advanced
programming while continuing to emphasize quality intermediate programs as well. I also want to decrease the cost of
our meetings to new registrants. The PBA Family Law
Section has a sizeable surplus at its disposal. I would like to
use some of those funds to greatly decrease the registration
fee for first-time attendees beginning with our Winter
Meeting in Hershey and continuing that effort with the
Summer Meeting in Bonita Springs, Fla. The theory is that
once we get attorneys to one of our meetings, they will marvel at the CLE, have fun at the receptions, meet and enjoy
new friends and contacts, enjoy the great venues and, the
next thing you know, they will be regular attendees and
meeting participants!
Second, I want to use the Family Law Section as a “networking tool.” This issue of the Pennsylvania Family Lawyer
features an outline of step-by-step instructions on how to use
the statewide Internet directory of the PBA Family Law
Section. Use it. We will also have some events (beginning at
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the Winter Meeting) designed solely to introduce you to other
Section Members. The idea is for you to leave the meeting
knowing five attorneys you did not know when you arrived in
Hershey. You are leaving with new referral relationships that,
simply stated, will help you build your business.
In closing, I would ask that you all put the Winter
Meeting in your calendar right now (January 15th through
17th). The Hotel Hershey has recently been renovated and
features a wonderful new restaurant. Combine a great dinner
there with a professional wine tasting, add a lavish party at
the brand new Milton Hershey Museum and a good time will
be had by all … and do not forget the CLE!

CLOSING MESSAGE FROM
THE IMMEDIATE PAST
CHAIR
By Carol A. Behers, Esq.
cbehers@rrblaw.com
David Pollock extended to me the
opportunity to write a farewell message
and I happily agreed. It was such an
exciting year for me leading the Family
Law Section. We have so many talented, bright and dedicated individuals in
our Section. It was a personal and professional pleasure working closely with
so many of you.
The Summer Meeting was held at Carol A. Behers, Esq.
the Westin Savannah Harbor Golf Resort & Spa in Savannah,
Ga. The weather was warm, as was the Southern hospitality.
The plenary CLEs concentrated on the Impact of Difficult
Economic Times on family law practice. A diverse panel presented on timely topics. The breakout sessions featured
Divorce Issues Impacting Parties Over 50; The Anatomy of a
Trial, including a lively presentation by Judge MacElree; a
Custody Potpourri and practical tips on Managing and
Collecting In Difficult Economic Times. The entire Program
Committee, led by Gail Calderwood and Darren Holst, did
a great job of planning both the Winter and Summer programs. PBI — in particular, Andrea Mumma — greatly supported our efforts.
(continued on Page 87)
Carol A. Behers is a principal in the Pittsburgh law firm of
Raphael, Ramsden & Behers, P.C.; Immediate Past Chair of
the PBA Family Law Section; Past Chair of the Allegheny
County Bar Association Family Law Section; and Chair of
the Supreme Court Domestic Relations Procedural Rules
Committee.
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CLOSING MESSAGE FROM THE IMMEDIATE PAST
CHAIR
(continued from Page 86)

The Council elected the 2009-2010 officers
Chair - Jeffrey M. Williams
Chair-elect - Cheryl L. Young
First Vice Chair - Joseph P. Martone
Second Vice Chair - Christine Gale
Secretary - Daniel J. Clifford III
Treasurer - J. Paul Helvy
Paul Helvy, who has been a dedicated member and has
served on countless Committees, was elected the Treasurer.
Paul will be a wonderful officer.
Seven Council Members were elected for terms ending in
2012:
Mary H. Burchik
Sarinia M. Feinman
Margaret T. Lucas
Lindsay Gingrich Maclay
Frederick R. Mogel
Jessica Frisch Moyer
Pamela L. Purdy
Congratulations to all!!
We also thanked those who finished their terms on Council:
Michele S. Dawson
Darren J. Holst
Rosedele T. Kauffman
Marion Laffey-Ferry
Carolyn R. Mirabile
Mary E. Schellhammer
Michael L. Viola
These individuals have all been active on Committees,
and I am sure the new Council Members will carry on their
good work. Thank you to the outgoing Council Members for
their past and continued service.
At the Saturday Business Meeting, we had the opportunity to recognize Roger Meilton and congratulate him on his
retirement and his outstanding tenure as PBI Executive
Director. The Section made a financial contribution to PBI in

Roger’s name.
David Pollock and Gail Calderwood were our photographers and took lots of photos. We all missed Mike Viola,
our “standing” photographer. The registrants enjoyed good
food and good company.
I want to thank our sponsors, once again. BNY Mellon
has been a great friend to the Section for many years. We
were fortunate to have their generous financial support for
the Summer Meeting during difficult economic times. Neil
Brown joined us, as did Ed Pennfield of BNY Mellon who
also presented on a substantive panel. Loyal friends Mark
and Carol Altschuler were there as sponsors and exhibitors.
We enjoyed their company and chocolate-covered pretzels,
as always. Dick Brabender was a lively panelist and his
firm, Brabender Mascetta L.L.C., helped to underwrite the
fabulous fireworks display on Saturday night.
The success of the Section is due in large part to the
commitment and hard work of the PBA staff. It was my
pleasure to work closely with Michael Shatto, the Section’s
Coordinator; Janell Klein, Meetings Manager; and Pam
Kance, of the Meetings Department. These folks work tirelessly to assist the Chair and the Council in every possible
way. Their friendship means so much, and I will miss the
nearly daily contact with them.
We are also fortunate to have the support of the PBA
organization. It is particularly heartwarming that PBA
Executive Director Barry Simpson and President Cliff
Haines traveled to Savannah to share their time with us. I
wish Cliff much luck during his presidency and also appreciate the support of Dale McClain, Immediate Past President
of the PBA.
Special congratulations to Jeffrey Williams on being
elected Chair of the Family Law Section. Jeff has served the
Section for many years. His intellect and sense of humor will
guide him through the challenges of the upcoming year.
There are many legislative issues on the horizon, and the
Section will continue to be a strong voice in that process.
It was a privilege to serve as Chair of the Family Law
Section. I look forward to keeping in touch with you. I am
also looking forward to a little slower pace and spending
more time with my Husband, Paul, and our cat, Maggie.
Thanks to all of you for a wonderful year.
My best always,
Carol

Photos from the PBA Family Law Section
2009 Summer Meeting start on page 135!
See MANY more past and present photos by visiting the Family Law Section area
of the PBA Web site! Just go to: www.pabar.org/public/sections/famco/meetings.
PENNSYLVANIA FAMILY LAWYER
OCTOBER 2009
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EDITOR’S COLUMN
By David S. Pollock, Esq.
dpollock@pbkg.net
When we were children, the summers were so long. We
could not wait for the school year to end. Then we could
barely see the horizon of Labor Day. Vacations were long.
Summers were even longer. It was all so good, or at least that
is what I remember, so I guess that is a good thing too. What
happened to summer? Summer seems to start later and finish
earlier. School years are longer; school ends later and starts
earlier. And our freaky weather — I thought it was cold until
a few weeks ago! Now it is back to the grind. We have made
it through the August custody season and now we will make
it through the fall holiday season ...
The Pennsylvania Family Lawyer is one sustained and
constant joy. While our cases can make us crazy, the
Pennsylvania Family Lawyer and the Pennsylvania Bar
Association Family Law Section are a constant source of
mental stimulation and good fellowship. To those who
attended the PBA Family Law Section Annual Summer
Meeting in Savannah, Ga., you were able to experience great
CLE, great parties, great fun and great fellowship. For those
of us who were so lucky, we experienced great tours, both
through the PBA Family Law Section and privately (thanks
Mark Dischell). Rita and I made the Annual Summer
Meeting into another vacation as did many families. The
location called out for ocean fun before or after the meeting.
Contained within this issue of the Pennsylvania Family
Lawyer, are the following case notes which again are excellent reads and analyses:
Estate of Johnson — Jessica F. Moyer
Estate of Sauers — Sarinia M. Feinman
Krebs v. Krebs — Christine Gale
Billhime v. Billhime — Michael E. Bertin
Gates v. Gates — Elisabeth W. Molnar
In Re: I.L.P. AND I.L.P. — John P. Attiani
Cramer v. Zgela — Pamela L. Purdy

David S. Pollock is a co-founder of the Pittsburgh firm of
Pollock Begg Komar Glasser LLC, Editor-in-Chief of
Pennsylvania Family Lawyer, Past Chair of PBA Family Law
Section, Past Chair of ACBA Family Law Section and
Treasurer of Pa. Chapter of AAML, and Fellow, IAML.
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Frantz v. Frantz — Christine M. O’Brien
Lee v. Lee — Elizabeth J. Fineman
The decision in Estate of Johnson is so unsettling that we
must now re-evaluate previous, present and future settlement
agreements. The Estate of Johnson Superior Court panel has
interpreted the “heirs, successors and assigns” clause or a
Marriage Settlement Agreement to make child support
payable after the death of obligor if there is no termination on
death provision (like there is with the death of obligee for IRS
alimony purposes). Of additional intellectual interest is the
Estate of Sauers, which seems to be at odds with the U.S.
Supreme Court case In Re Kennedy, but which is actually distinguished. Sarinia Feinman’s case note in the Estate of
Sauers, Catherine McFadden’s in-depth comment regarding
Kennedy v. Plan Administrator for DuPont Savings and
Investment Plan, 129 S.Ct. 865 (2009) and Brittany M.
Bloam’s review of these cases focuses on the Plan
Administrator’s role when a death beneficiary designation has
not been changed post-death. Enjoy all of the comments and
articles as the focus and breadth of same is refreshing:
Child Interviews in Custody Cases Involving Pro Se
Parents — Judge David N. Wecht
U.S. Identifies Pension Issues — Catherine M.
McFadden
In Pennsylvania Apparently Divorce Agreements are
Sufficient to Waive ERISA Pension Plan Benefits — Brittany
M. Bloam
Filing An Action in Pennsylvania to Dissolve a SameSex Relationship Created Under the Laws of Another State
— Helen E. Casale, Leslie A. Kramer and Naomi B.
Mendelsohn
Economic Stimulus Package Places New Obligations on
Employers Covered by COBRA — Cami L. Davis
A Heyer v. Hollerbush Comment, I Now [Cannot]
Pronounce You Man and Wife — James W. Cushing
Ponzi Schemes and Drawbacks: Investors Pay Twice for
the Crimes of Others — Willamette Management
Associates Insights
Our practices have heated up, the school year has started and the Jewish holidays are going to be upon us. Before
we know it, the Fall will be gone, Thanksgiving will be
approaching and then Christmas will be here ... so enjoy,
enjoy, enjoy!
PENNSYLVANIA FAMILY LAWYER
OCTOBER 2009

Case Notes:

David L. Ladov, Esq., Co-Editor, dladov@cozen.com
Lori K. Shemtob, Co-Editor, lshemtob@shemtoblaw.com

PENNSYLVANIA SUPERIOR COURT EXTENDS CONTRACTUAL
CHILD SUPPORT AFTER DEATH OF OBLIGOR
BY JESSICA F. MOYER, ESQ.

IN RE ESTATE OF JOHNSON
970 A.2d 433 (Pa. Super. 2009)
In the recently decided case of In re Estate of Johnson,
on appeal from the Court of Common Pleas of Dauphin
County, the Pennsylvania Superior Court (Lally-Green,
Gantman and Allen, JJ.) had occasion to review several
important issues relating to the obligations of estates of a
payor to continue a contractual support obligation after the
payor’s death and per a Marital Dissolution Agreement
(MDA).
Facts and Procedural History
In 1993, Bruce E. Johnson (Father) and Deborah Rogers
Johnson (Mother) entered into a Marital Dissolution
Agreement, which provided for the continuation of child
support and coverage of other expenses on behalf of the
minor children. Father died on Feb. 21, 2002. The Executor
of Father’s Estate disputed his obligations set forth in the
MDA and noted that the children began receiving $929 per
month in Social Security benefits after Father’s death. The
Executor further argued that the Estate was entitled to use the
Social Security payments as a credit against the child support
obligation. After review of the parties’ stipulated facts,
Dauphin County Judge Hoover issued an Order directing
that: (1) the Estate was liable for child support payments of
$700 per month to the minor children until they reach age 18
pursuant to the MDA; (2) the Estate was not entitled to use
the Social Security benefits as a credit against the child support obligation; (3) the Estate was not obligated to contribute

to the children’s college expenses as there were no enforceable agreements on that point in the MDA and (4) the Estate
was obligated to cover certain of the children’s medical
expenses pursuant to the MDA. In response to the trial
court’s Order, the Executor filed an appeal to the Superior
Court and Mother filed a cross-appeal.
Appeal to the Superior Court
On appeal, Executor asserted that the trial court erred:
(1) in concluding that the deceased Father’s contractual obligation in the MDA to provide $700 per month in child support to the children until age 18 was enforceable after
Father’s death; (2) in refusing to permit Social Security payments received by the minor children after Father’s death to
be credited against any post-mortem child support obligations; (3) in ordering Father’s Estate to reimburse certain
medical expenses pursuant to the terms of the MDA and (4)
in adding pre-judgment interest with respect to the unpaid
installments of child support.
The Superior Court, per Lally-Green, J., relied on its
previous reasoning that parents may contractually bind their
Estates to continue to make support payments in the event of
a parent’s death. In re Fessman’s Estate, 126 A.2d 676 (Pa.
1956); Huffman v. Huffman, 166 A. 570 (Pa. 1933); In re
Stumpf’s Appeal, 8 A. 866 (Pa. 1887). The Executor argued
that the provisions of the MDA, which specifically discuss
the child support amount, as well as the provision concerning the agreement binding on heirs, should have been read in
light of state law providing that an obligation of child support
(continued on Page 90)

David L. Ladov is a partner in the West Conshohocken office
of the law firm of Cozen O’Connor, Case Notes Co-Editor of
Pennsylvania Family Lawyer and Past Chair of the PBA
Family Law Section. Lori K. Shemtob is a partner in the Blue
Bell law firm of Shemtob & Shemtob, a Case Notes Co-Editor
of Pennsylvania Family Lawyer and member of the Council
of the PBA Family Law Section.
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active member of the Northampton County Bar Association
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CASE NOTES
(continued from Page 89)

ends with the parent’s death. The Court, per Lally-Green, J.,
found, however, that the language bound the Executor to
continue to pay child support until the children reached 18
years of age. The Court stated that the parties could have
included language in the MDA providing that the obligation
would terminate upon the death of decedent, but they did not.
Therefore, the unambiguous language of the MDA bound
Father’s Executor to continue to pay child support.
The Superior Court further found that Father’s Estate
was entitled to a credit for Social Security death benefits
received by the children against his post-mortem support
obligations. The Court discussed the rebuttable presumption
that credit be received for Social Security payments made to
a child. Preston v. Preston, 646 A.2d 1186, 1187 (Pa. Super.
1994); Miller v. Bistransky, 679 A.2d 1300 (Pa. Super 1996);
Children & Youth Services of Allegheny County v. Chorgo,
491 A.2d 1374 (Pa. Super. 1985). In Chorgo, the Court found
that a father’s Social Security retirement payments made
directly to his children should be credited against his child
support obligation. Id. The Court noted, however, that in the
instant matter, unlike Chorgo, they were dealing with death
benefits rather than retirement benefits. The Court held that
death benefits were the product of the deceased’s employment and payment of taxes and therefore are no different
than the retirement benefits at issue in Chorgo. The trial
court attempted to distinguish Chorgo in that it involved
court-ordered support, whereas the instant matter involved a
contractual agreement to provide support. The Superior
Court did not recognize this as a distinction and found
instead that the existence of a contract–based, rather than a
court-ordered, support obligation does not undermine the
rationale in Chorgo. The Court held that the Chorgo presumption applied in this case and ruled that Father’s Estate
was entitled to credit for the Social Security death benefits
that the children were receiving.
The Superior Court applied principles of a contract law
when interpreting the language of the MDA with respect to
Father’s responsibility for payment of the children’s medical
expenses. The MDA specifically provides that “Husband
shall be solely responsible for the payment of all non-reimbursed expenses for reasonably required medical care …”
The Executor did not dispute whether the required medical
care was reasonable and, therefore, based upon the clear and
unambiguous language of the contract, the MDA was to
reimburse Mother for the remaining balance.
The Executor’s final argument dealt with the pre-judgment interest that was awarded by the trial court for unpaid
child support. Due to the fact that the Estate did not owe child
support based upon the credit received from Father’s death
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benefits, the Court vacated the award of pre-judgment interest.
Mother filed cross-appeals in which she asserted that the
trial court erred by not requiring the Estate to contribute
toward the children’s college education expenses pursuant to,
and in accordance with, the applicable state law and that the
trial court erred by holding that there was no breach of marital dissolution agreement and therefore no right to payment
of reasonable legal fees and costs incurred by her in enforcing the agreement.
The MDA specifically provided, “Husband does agree
to contribute to each child’s college education pursuant to
and in accordance with the agreement of the parties or applicable law.” Based upon the fact that Mother and Father never
entered into the agreement contemplated in the MDA paragraph and that the paragraph did not contain terms sufficiently specific to constitute an enforceable agreement in and of
itself, Father’s Estate was not obligated to contribute to the
children’s college education pursuant to the MDA. The Court
further went on to note that Pennsylvania law does not
impose an obligation on parents to provide for their child’s
college expenses and therefore state law does not bind the
Estate to contribute to the college expenses.
Mother’s second argument was that she was entitled to
recover attorney’s fees and legal costs incurred in prosecuting the alleged breach of the MDA. The Court held that,
since no money was due to the children under the MDA (with
the exception of a few hundred dollars in medical expenses),
they would not find that the Executor’s conduct in this matter could be described as dilatory, obdurate or vexatious, and
therefore denied her request for counsel fees.
CASE NOTE AUTHOR’S EDITORIAL COMMENT:
When drafting MDAs, be as specific as possible with
regard to the obligations of both the obligor and the obligee.
Set forth whether the obligation will terminate upon the
death of the payor and specifically set forth any terms where
reasonable minds could differ. Improper verbiage can lead to
questions with regard to interpretation and can lead to
lengthy and costly litigation.
This case has provided much consternation statewide to
drafters of agreements who recognize that it is essential to
have a provision for termination of alimony upon the death
of payee (for IRS purposes) but customarily do not have a
provision for termination of child support upon the death of
payor (since it is too obvious). In this case, as a part of paragraph 22 of the MDA, there was a provision for termination
of child support at the age of 18 of each child. There was also
the customary provision: “Agreement Binding on Heirs: This
Agreement shall be binding and shall inure to the benefit of
the parties hereto and their respective heirs, executors,
administrators, successors, and assigns.” Until this very
(continued on Page 91)
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moment, practitioners have customarily interpreted that
clause to reference the continuing economic obligations such
as equitable distribution and alimony trusts. A new era has
dawned with the Pennsylvania Superior Court’s Opinion as
follows:
The Executor argues that the quoted language
should be read in light of state law providing that an
obligation of child support ends with a parent’s
death. The unambiguous language of the MDA,
however, binds the Executor to continue to pay
child support until the children reach age 18. The
parties could have included language in paragraph
22 providing that the obligation would terminate
upon the death of the Deceased, but they did not.
Since the clear language of the writing itself supports the trial court’s decision, we conclude that the

trial court did not commit an error of law in enforcing the child support provision of the MDA against
the Estate.FN2 The Executor’s first argument lacks
merit.
FN2

Johnson’s failure to procure an insurance policy on
the Deceased’s life for the benefit of the children, per paragraph 23 of the MDA, does not alter this conclusion.
Paragraph 23 provides that the Deceased would have submitted to a medical examination and that Johnson would have
been responsible for the expenses of procuring such a policy.
We express no opinion on whether the proceeds of such a
policy could have been credited against the support obligation. We do not believe, however, that the existence of this
option bears on our construction of paragraphs 22 and 30.
Although it is not customary to extensively quote from
cases in the Pennsylvania Family Lawyer, it is imperative
that the readers note the foregoing language when contemplating provisions in their agreements.

PENNSYLVANIA’S BENEFICIARY RE-DESIGNATION STATUTE —
DOES ERISA PRE-EMPT?
BY SARINIA M. FEINMAN, ESQ.
IN RE ESTATE OF PAUL J. SAUERS, III,
971 A.2d 1265 (Pa. Super. 2009)
The Superior Court (en banc) affirmed York County
Orphan’s Court Judge Snyder’s decision, which ordered
Jodie Sauers to surrender all of the life insurance proceeds
that she received following the death of her former husband.
Pursuant to an employee group benefit plan, effective
June 1, 1997, Paul Sauers (Decedent) obtained a $40,000 life
insurance policy issued by the Hartford Life Insurance
Company (Hartford), which was subject to the Employee
Retirement Income Security Act of 1974 (ERISA).
Thereafter, Decedent married Jodie Sauers (Wife) on June
27, 1998. On Oct. 13, 1998, he designated her as the benefi-

Sarinia M. Feinman is an associate in the King of Prussia
law firm of Vetrano & Vetrano, President of the Montgomery
County Young Lawyers Section, a member of the Council of
the Pennsylvania Bar Association Family Law Section, and
Programming Coordinator of the Doris Jonas Freed
American Inn of Court.
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ciary of the policy, and his nephew as the contingent beneficiary thereof. On June 11, 2002, the parties divorced.
Decedent died on Sept. 19, 2006, without ever changing the
beneficiary of his life insurance policy. As a result, Hartford
paid Wife $40,000 in March 2007, and the Administrator of
Decedent’s estate filed a petition requesting that Wife relinquish the proceeds of the policy to the contingent beneficiary
— Decedent’s nephew. Wife filed Preliminary Objections,
which were overruled, and then a Motion to Dismiss, which
was denied. Ultimately, the Orphan’s Court ordered Wife to
turn over the proceeds of the life insurance policy, which had
already been disbursed to her, to Decedent’s nephew. Wife
appealed to the Superior Court. Wife raised three issues on
appeal.
First, Wife claimed that ERISA pre-empted
Pennsylvania’s beneficiary re-designation statute (20 Pa.
C.S.A. § 6111.2), which provides for an automatic revocation of beneficiary designations at the time of divorce.
Section 6111.2 provides:
“If a person domiciled in this Commonwealth at the
(continued on Page 92)
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time of his death is divorced from the bonds of matrimony after designating his spouse as beneficiary
of a life insurance policy, annuity contract, pension
or profit-sharing plan or other contractual arrangement providing for payments to his spouse, any designation in favor of his former spouse which was
revocable by him after the divorce shall become
ineffective for all purposes and shall be construed
as if such former spouse had predeceased him
unless it appears from the wording of the designation, a court order or a written contract between the
person and such former spouse that the designation
was intended to survive the divorce. Unless
restrained by court order, no insurance company,
pension or profit-sharing plan trustee or other
obligor shall be liable for making payments to a
former spouse which would have been proper in the
absence of this section. Any former spouse to
whom payment is made shall be answerable to
anyone prejudiced by the payment.”
The first sentence is known as the re-designation clause;
the second sentence is the prior restraint clause; and the third
sentence is the remedy clause.
There are three forms of pre-emption: (1) state law may
be pre-empted where Congress has enacted a provision that
expressly pre-empts the state enactment; (2) pre-emption
may be found where Congress has legislated in a field so
comprehensively that it has implicitly expressed an intention
to occupy the given field to the exclusion of state law and (3)
state law will be pre-empted where a state law conflicts with
a federal law. ERISA’s pre-emption section, 29 U.S.C. §
1144(a), states that ERISA “shall supersede any and all state
laws insofar as they may now or hereafter relate to any
employee benefit plan” covered by ERISA. A principal
objective of ERISA is to establish a uniform administrative
scheme that provides a set of standard procedures to guide
processing of claims and disbursement of benefits. ERISA
directs fiduciaries to administer a plan in accordance with the
documents and instruments governing the plan and any state
law that undermines this goal is subject to pre-emption.
Section 6111.2 has established a basis for resolution of disputes, which does not impact on Plan Administrators in that
a former spouse who receives payment is “answerable to
anyone prejudiced by the payment.” Therefore, since Section
6111.2 has no effect on the administration of ERISA plans, it
is not pre-empted (or trumped) by ERISA, i.e. there is no
conflict between state law and ERISA. Although the dissent
(Bowes, J.) in Sauers cites Metropolitan Life Insurance
Company v. Walsh, 892 F.Supp. 671 (W.D. Penn. 1995),
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wherein the federal district court held that ERISA pre-empts
Section 6111.2, decisions of a federal district court are not
controlling precedent and thus, this holding was not applied
in this case.
Second, Wife claimed that the Administrator of the
Decedent’s estate lacked the capacity to bring this suit in the
first place. However, since this claim was based solely on the
alleged pre-emption of Section 6111.2 by ERISA, which was
held not to be the case, the Court determined that this claim
was without merit.
Third, Wife claimed that the petition brought by the
Administrator of the Decedent’s estate should have been dismissed for lack of subject matter jurisdiction. However, the
Pennsylvania Probate, Estate and Fiduciary Code vests in the
Orphan’s Court division mandatory jurisdiction in the
“administration and distribution of the real and personal
property of decedent’s estates” and the “adjudication of the
title to personal property” of the decedent. Although life
insurance proceeds are not an asset of an estate, the life insurance policy itself is an asset of the estate and, therefore, is
subject to the administration of the estate. Thus, the trial
court properly exercised its jurisdiction over this matter.
The Superior Court, per Judge Freedberg, with Judge
Cleland concurring, affirmed the trial court’s decision, holding that Wife must surrender the proceeds of the life insurance policy, which she received following the death of her
former husband.
Judge Bowes issued a concurring and dissenting opinion
in which she stated that the “re-designation clause” was preempted by ERISA because it requires a fiduciary of an
employee benefit plan covered by ERISA to discharge duties
with respect to a plan in a manner that is contrary to the documents and instruments governing the plan. Judge Bowes
also stated that the “prior restraint” clause was pre-empted by
ERISA because it expressly envisions that a court can
restrain a plan fiduciary prior to distribution of plan benefits.
However, since she found the “remedy clause” was not preempted by ERISA, she concurred in the overall outcome of
the case. Wife filed a Petition for Allowance of Appeal on
May 15, 2009.
EDITOR’S NOTE:
The reader is directed to the discussion of “Sauers” in
Catherine M. McFadden’s comment: “U.S. Supreme Court
Identifies Pension Issues for Future Resolution” 31 PA
Family Lawyer 107 (Issue No. 3, September, 2009) and the
discussion of “Sauers” and “Kennedy” in Brittany M.
Bloam’s comment: “In Pennsylvania Apparently Divorce
Agreements are Sufficient to Waive ERISA Pension Plan
Benefits” 31 PA Family Lawyer 110 (Issue No. 3, September,
2009).
(continued on Page 93)
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REASONABLE COUNSEL FEES AWARDED AS A SANCTION
FOR FRAUDULENT CONCEALMENT OF INCOME
IN A CHILD SUPPORT PROCEEDING SHOULD BE AWARDED IN FULL
BY CHRISTINE GALE, ESQ.

KREBS V. KREBS
975 A.2d 1178 (Pa. Super. 2009)
In the second appeal involving these parties, the
Superior Court (Klein, Shogan, JJ., and McEwen, P.J.E.)
determined that it was an abuse of discretion on the part of
Chester County Judge Platt not to award all of the counsel
fees and expenses incurred by the wife in her efforts to modify her child support award in a situation where the husband
had fraudulently concealed his income. The trial court had
awarded less than one-third of the requested fees and the
Superior Court determined that it was an abuse of discretion
not to award all of the requested, reasonable legal fees.
Background
The parties were married in 1988 and bore three children.
They separated in 1996 and subsequently divorced. In April
2006, the wife requested an increase in her child support
award, with a hearing being held in January 2007. The hearing officer increased the child support retroactive to January
2001, as a result of the husband having concealed his increases in income from that date forward. The husband filed exceptions to this recommendation and the reviewing court granted
his exceptions in part, determining that the retroactivity
should be to May 2004 rather than January 2001.
Both parties filed an appeal to the Superior Court as a
result of this decision, with the wife requesting that retroactivity date to January 2001 when the husband began to conceal his increases in income. The husband wanted the
retroactivity only to April 2006 when the wife filed her
request for modification of support. The Superior Court, per
Judge Shogan, granted the wife’s request, determining that
retroactivity should have commenced January 2001, when
the husband fraudulently concealed his increases in income.
The Superior Court remanded the matter for a determination
of the arrears and a payment schedule thereon and for the
consideration of counsel fees.
Christine Gale is a shareholder in the Pittsburgh law firm of
Frank, Bails, Murcko, Gubinsky & Gale, P.C.; Second Vice
Chair of the Pennsylvania Bar Association Family Law
Section and a member of its Legislative Committee, and a
Council member of the Allegheny County Bar Association
and co-chair of its Legislative Committee.
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Trial Court Decision
At the time of the remand hearing, the parties agreed to
the amount of arrears and determined a payment schedule. A
six-percent interest was imposed on this arrearage. The trial
court awarded $5,000 in counsel fees following the wife’s
submission of a documented request of $15,408. The wife
appealed this determination arguing that the limitation of
$5,000 of counsel fees was improper as this was far less than
the actual fees that she incurred as a direct result of the husband’s fraudulent concealment of his increase in income.
Pennsylvania Superior Court’s Decision
The Superior Court agreed with the wife and acknowledged that the standard of appellate review is an abuse of discretion standard when reviewing an award of counsel fees.
Such an abuse of discretion occurs when there is a misapplication of the law or an unreasonable exercise of judgment.
The Superior Court cited 23 Pa. C.S.A. §4351, which provides that “if an obligee prevails in a proceeding to establish
paternity or to obtain a support order, the court may assess
against the obligor filing fees, reasonable attorney fees, and
necessary travel and other reasonable costs and expenses
incurred by the obligee and the obligee’s witnesses.”
The Superior Court also cited Bowser v. Blom, 569 Pa.
609, 807 A.2d 830 (2002), where the Supreme Court of
Pennsylvania determined that an obligor in a child support
case who unnecessarily imposes counsel fees and expenses
on the obligee of a support order by improperly impeding
any ultimate determination of what would be a reasonable
and appropriate amount of child support to be paid, should
bear the expenses for such improper or fraudulent behavior.
The Superior Court also reminded the reader that the
Rules of Appellate Procedure provide that attorney’s fees
may be awarded under certain circumstances where an obligor has improperly delayed the determination of appropriate
child support. Damages for such a delay cannot only include
reasonable counsel fees, but also interest of six percent per
year for any delinquency in the support obligation.
Judge Shogan of the Superior Court authored the opinion and determined that the case at bar was a prime example of a situation where counsel fees should be awarded.
The husband’s behavior was seen to be unreasonable and
(continued on Page 94)
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obstreperous. He was seen to have fraudulently concealed
the increases in his income from January 2001 through
2006 in his effort to avoid paying the appropriate child
support, this being concluded by the hearing officer hearing the matter and by the reviewing trial court. The husband’s conduct resulted in the counsel fees being incurred
by the wife and the Superior Court determined that he
should bear this cost. Considerable time was consumed in
legal research, preparation of stipulations, drafting of
briefs, preparation of statements for the court, appearances
in court, negotiations for settlement, all as a direct result of
the husband’s fraudulent concealment of his increases in
income in his efforts to avoid paying the proper amount of
child support.
The wife had properly submitted documentation showing her reasonable counsel fees in the amount of $15,408 and
the Superior Court determined that it was an abuse of discretion for the trial court only to award $5,000 rather than the
full amount. In its opinion, the Superior Court did remind litigants that when requesting an award of counsel fees, the
requesting party must document the fees incurred and the
services rendered. The wife was seen in the case at bar to
have done so and the Superior Court concluded that the trial
court abused its discretion in failing to award the requested
attorneys’ fees of $15,408.83.
Judge Klein agreed that the trial court had abused its discretion in limiting the counsel fees to $5,000. He, however,
believed that instead of reversing for an award of the full
amount of counsel fees, the trial court should have been provided with a further opportunity to assess the proper amount
of counsel fees to be awarded. He noted that the Superior
Court is not a fact-finding court and he did not believe that it
was appropriate simply to accept the requested amount of
fees as a reasonable award. He would have preferred to dispose of the case by remanding the matter for an award of
counsel fees consistent with the Superior Court’s determination.

CASE NOTE AUTHOR’S EDITORIAL COMMENTS:
The Superior Court is very clear that the Rules of Civil
Procedure Rule 2744 that permits reasonable counsel fees and
the Supreme Court’s instruction regarding the award of counsel fees should be applied effectively so that parties who
behave in a fraudulent manner will not succeed in harming
the opposing party who is damaged by such fraudulent behavior. An award of one-third of the counsel fees incurred does
not make the damaged party whole. Damage is still experienced and this is exactly the type of damage that the Supreme
Court and the Rules of Civil Procedure are designed to avoid.
I am reminded of a case from over 20 years ago, Garrubba v.
Garrubba, 136 P.L.J. 44 (1987) where the award of counsel
fees significantly exceeded the damages at issue. The husband
argued that it was improper to award counsel fees greatly in
excess of the claim itself, however, the trial court disagreed
and stated that the only limitations on the amount of attorney’s fees that can be recovered are that the fees be a reasonable charge for the services performed and that the services
performed be reasonably necessary in order to obtain compliance. Even a small claim can result in a large counsel fee
award as a sanction for non-compliance if those fees are reasonably necessary to obtain compliance.
It was helpful for the Superior Court to remind us that
proper documentation is needed. This would typically include
the fee agreement entered into between the requesting party
and his or her attorney, as well as the periodic billing statements itemizing in detail the services rendered, so as to confirm that the services rendered were actually necessary in
order to enforce compliance and seek the necessary remedies.
In making such a request for counsel fees, it is important
to stress to the court that the fees were incurred as a result of
the other party’s obdurate, dilatory or vexatious conduct and
would not have been incurred otherwise. Otherwise, the trial
court could determine that a portion of the legal fees would
have been incurred even without the other party’s improper
conduct and, therefore, should be absorbed in part by the
requesting spouse.
The ability of the requesting party to pay his or her own
legal fees is irrelevant as the sanction of counsel fees is to
coerce compliance and to compensate a damaged party for
any fees and costs incurred in order to obtain compliance.
(continued on Page 95)
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PA CHILD CUSTODY JURISDICTION LOST DESPITE
PARENT REMAINING IN PA
BY MICHAEL E. BERTIN, ESQ.
BILLHIME V. BILLHIME
952 A. 2d 1174 (Pa. Super 2008)
In 2004, the Commonwealth of Pennsylvania adopted
the Uniform Child Custody Jurisdiction and Enforcement
Act (UCCJEA). The UCCJEA replaced the Uniform Child
Custody Jurisdiction Act (UCCJA). It was believed that the
UCCJEA would solve many of the problems that occurred
under the UCCJA regarding child custody jurisdictional disputes. Under the UCCJA, a common problem arose when a
petition was filed in a new state at a time when a custody
order existed in a prior state. Thereafter, a subsequent petition would be filed in the prior state where the custody order
had originated. In this instance, trouble arose because there
were two jurisdictions competing for the same case. Under
the UCCJEA, Section 5422 was designed to help solve this
problem. Section 5422 is titled “Exclusive, Continuing
Jurisdiction.” Pursuant to Section 5422(a): “Except as otherwise provided in Section 5424 (relating to temporary emergency jurisdiction), a court of this Commonwealth which has
made a child custody determination consistent with Section
5421 (relating initial child custody jurisdiction) or 5423
(relating to jurisdiction to modify determination) has exclusive, continuing jurisdiction over the determination until”
one of two instances occurs. The first instance is when the
court determines that neither the child nor the child and one
parent/person acting as a parent have a significant connection with this Commonwealth and that substantial evidence
is no longer available in this Commonwealth concerning the
child’s care, protection, training and personal relationships.
The second instance is when the court of this commonwealth
or a court in another state determines that the child, the
child’s parents and any person acting as a parent do not
presently reside in this Commonwealth.
The recent case of Billhime v. Billhime addresses exclusive continuing jurisdiction under the UCCJEA. Until the
recent case of Billhime, most practitioners believed that
when applying Section 5422(a)(1) of the UCCJEA, as long
as one parent remained in the state where the custody order
was issued jurisdiction would remain with that state.
Michael E. Bertin is an associate in the Philadelphia law
firm of Obermayer Rebmann Maxwell & Hippel LLP. Mr.
Bertin is Co-Chairman of the Custody Committee and a
member of the Executive Committee of the Family Law
Section of the Philadelphia Bar Association, and a member
of the Council of the PBA Family Law Section.
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However, Billhime may change that belief.
Family law practitioners may recall the Billhimes from
their 2005 relocation case where the trial court denied Ms.
Billhime’s petition to relocate to Florida and the Superior
Court reversed Montour County Judge Naur’s decision and
permitted the relocation. Since Ms. Billhime moved with the
children to Florida in 2005, there have been a number of petitions filed and modifications of the custody order in
Pennsylvania where Mr. Billhime continues to reside.
Throughout the litigation, Ms. Billhime remained the primary physical custodian of the parties’ children in Florida.
On June 8, 2006, Mr. Billhime filed a Petition to Modify
Custody seeking primary physical custody of the children in
Pennsylvania. On Feb. 28, 2008, Ms. Billhime responded by
filing a Motion requesting that the trial court relinquish jurisdiction of the case to Florida. Montour County Judge Naur
denied Ms. Billhime’s motion, claiming that the court
retained exclusive continuing jurisdiction under Section
5422 of the UCCJEA, reasoning Mr. Billhime remained a
resident of Pennsylvania. Ms. Billhime filed a timely appeal
of the trial court’s decision.
The Superior Court (Ford-Elliott, Donahue, Popovich,
JJ.) reversed the trial court and remanded the case with the
instruction that if the trial court determines that it lacks jurisdiction to make an initial custody determination pursuant to
Section 5421 (regarding whether the court has jurisdiction to
make an initial determination – which this trial court will no
longer have) Ms. Billhime’s motion to relinquish jurisdiction
should be granted.
The Superior Court (per Donahue, J.) noted that the trial
court weighed its decision “almost exclusively on father’s
continuing ‘significant connection’ in Pennsylvania. The trial
court found that Mr. Billhime is the fifth-generation owner of
a farm in Montour County, retains a Pennsylvania driver’s
license, has an active equitable distribution action pending in
the local court, and enjoys the majority of visitation with his
children in the state.” However, the Superior Court focused
on whether the children will continue to have a “significant
connection” in Pennsylvania. The Superior Court stated:
In fact, essentially all of the evidence presented at
the evidentiary hearing demonstrates that information related to the children’s welfare is now located
in the state of Florida. For example, the children’s
medical care is provided in Florida, including by
(continued on Page 96)
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their pediatrician, dentist and orthodontist. They
attended private school in Florida, performing well,
earning high grades and regularly being named to
the Honor Roll and Headmaster’s List. Through
their school, they are involved in basketball, football, soccer, baseball, golf, safety patrols and
extracurricular art classes. The boys also participate
in Cub Scouts in Florida and are actively involved
in the Orlando-based church. They have good
friends and significant family in the Orlando area,
including a grandmother, aunts and uncles and
cousins.
Because of the foregoing, the Superior Court found:
“The record in this case does not support a finding that the
children retain a ‘significant connection’ with Pennsylvania
as required by subsection 5422(a)(1) of the UCCJEA.”
In reviewing the Superior Court’s Opinion, it appears as
though the Billhime children spend a significant amount of
time in Pennsylvania with their father during their school
breaks. It appears as though they spend Spring Break,
Thanksgiving Break, Christmas vacations, “as well as nearly
all of the summer vacation” with Mr. Billhime in
Pennsylvania. Some practitioners may find this case problematic because Mr. Billhime appears to be a very active partial physical custodian under the circumstances where a relocation was granted to a distant state. However, this case
could also be welcomed by some family law practitioners as
a case such as this (and subsequent litigation) would be difficult to present in having the Florida witnesses needed to
attend a custody trial back in Pennsylvania. In many situations, teachers or school employees needed to testify would
require subpoenas. This would be frustrating because of the
interstate issue. Further, school districts/schools often require
their attorneys to accompany the school employees to court.
As time passes after a relocation occurs, the majority of the
evidence needed in a custody trial begins to shift toward the
state where the children have relocated. In this respect, practically, the case may make sense.
Exclusive continuing jurisdiction remains an interesting
issue in the world of child custody. Practitioners should pay
careful attention to Section 5422 as well as the Uniform Law
Comment thereunder. When reading the Uniform Law
Comment, it is clear that jurisdiction attaches when each subsequent action/petition is filed in a child custody case.
Therefore, if neither parent remains in the issuing state when
a petition is filed, under 5422(a)(2), the issuing state loses
exclusive continuing jurisdiction. Further, under the Uniform
Law Comment, “Exclusive, continuing jurisdiction is not re-
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established if, after the child, the parents, and all persons acting as parents leave the state, the non-custodial parent
returns.” As provided under 5422(b), the issuing state, after
it loses exclusive, continuing jurisdiction can only modify
the determination if it has jurisdiction to make an initial
determination under 5421.
Billhime is an important case for family law practitioners as it provides an argument countering the theory that
jurisdiction automatically remains with the issuing state if
one of the litigants remains in the issuing state and is an
active parent in that state. However, the proper court to make
the decision as to whether jurisdiction should be transferred
when one of the litigants remains in the issuing state is the
court in the issuing state. The UCCJEA solved the prior problem of which court makes that determination. It is only under
Section 5422(a)(2) of the UCCJEA, when the child and both
parents or any person acting as a parent no longer reside in
the issuing state, that the issuing state or another state may
determine that exclusive, continuing jurisdiction of the issuing state is lost.
Lastly, as a practitioner’s tip, Section 5471 of the UCCJEA provides as follows: “The provisions of this chapter
allocating jurisdiction and functions between and among
courts of different states shall also allocate jurisdiction and
functions between and among the courts of the Common
Pleas of this Commonwealth.” Therefore, the UCCJEA
applies intrastate as well as interstate, that is, involving county-to-county jurisdictional disputes within the commonwealth of Pennsylvania.
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PROTECTION OF MENTAL HEALTH RECORDS AS IT APPLIES
TO A CUSTODY CASE IN PENNSYLVANIA
BY ELISABETH W. MOLNAR, ESQ.

GATES V. GATES,
967 A.2d 1024 (Pa. Super. 2009)
On March 10, 2009, the Superior Court of Pennsylvania,
in a decision written by Judge Bowes, held that Clearfield
County Judge Ammerman erred in ordering a Mother in a
custody case to sign a consent form to release her mental
health records to Father and the Court, over her objection,
when they were requested by Father in his Petition for
Modification of Custody.
At the start of this custody case, in October 2006, Father
was awarded primary custody of the parties’ son, Jonathan.
Mother was awarded partial physical custody of the child.
Thereafter, in December 2007, Mother was admitted to an
inpatient mental health facility. Upon discovering this information, Father filed a Petition for Modification of Custody.1
Of further significance, Father’s Petition for Modification
did not cite that Mother’s ability to care for the child was
compromised by her mental health treatment.
An in camera judicial conference was held, during
which Mother did not dispute that the Court had the authority to order her to undergo a mental evaluation. However, she
repeatedly claimed that the Court should not be privy to the
full gamut of her mental health records. She refused to sign
a consent form permitting Father access to these records.
Following the in camera conference, the Court issued an
Order requiring Mother to sign a consent form allowing
Father and the Court to have access to the records.
Furthermore, Mother was later held in contempt for not abiding by the trial court’s Order and her custody was further suspended. Finally, Father was awarded counsel fees.
Mother, as pro se, filed a timely appeal and correctly followed all necessary procedures to carry the case forward to
the Superior Court. Her issues on appeal were stated, and
decided by the Superior Court as follows:
I. Whether Mother’s privacy rights were violated
pursuant to 50 P.S. §711 and 42 Pa.C.S. §5944,

Elisabeth W. Molnar is an associate in the Pittsburgh firm of
Raphael, Ramsden and Behers, P.C. and is a member of the
Family Law Sections of the PBA and the Allegheny County
Bar Association, serves on Council for the ACBA Family
Law Section; and is also a Co-Chair of ACBA Family Law
Section Children’s Issues Committee.
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when the trial court ordered her to sign a consent
form permitting Father and the Court to view her
mental health records.
The Superior Court (Bowes, Freedberg & Popovich, JJ)
vacated the trial court’s order, holding that although 42
Pa.C.S. 5944 applies to only communications with psychiatrists and/or psychologists, The Pennsylvania Mental Health
Procedures Act (MPHA) 50 P.S. 7111 applies to all documents regarding treatment, as opposed to simply medical
records. The Court cited Zane v. Friends Hospital, 836 A.2d
25, 32 (Pa. 2003) for this proposition. In its rationale, Judge
Bowes wrote that the trial court’s original contention that
Mother consented to the release of records when she consented to the mental evaluation in the in camera hearing was
invalid because the consent did not extend to the point of
requiring her to release the entirety of her mental health
records. The trial court had also claimed in its opinion that
Mother had previously given her consent to release a portion
of her mental health records for the custody action in 2005,
and that this particular release extended to the present. Judge
Bowes found this rationale was faulty, due to the same reasoning as the above. The release of records for a limited purpose does not justify the trial court’s requirement that Mother
is always obligated to release her mental health records upon
any request, by the Court or an opposing party in her custody
case. The Superior Court held that in no way were any of
these actions by Mother a waiver of her privacy rights provided for by the Pennsylvania statutes and the trial court
could not use them to order her to waive these privacy rights.
The Court noted that the trial court’s defense that
Mother first identified the protections of 50 P.S. 7111 on
appeal and that this was not sufficient to defend her right to
privacy was not a legally sufficient or supported argument.
She had answered the Petition for Modification with specificity and the Court could not require a specific statutory citing in a response to a pleading for the requirement of pleading with specificity. In other words, Mother effectively cited
from the beginning of the action that Father was wrongfully
seeking privileged information that she was not required to
disclose, and further, that he had specifically cited no connection between her mental treatment and the welfare of the
child.
In support of its rationale, the Superior Court further
cited Zane with the following quotation:
(continued on Page 98)
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The importance of confidentiality cannot be
overemphasized. To require the Hospital to disclose
mental health records … would not only violate
[the] statutory guarantee of confidentiality, but
would have a chilling effect on mental health treatment in general. The purpose of the Mental Health
Procedures Act of seeking ‘to assure the availability of adequate treatment to persons who are mentally ill’ 50 P.S. §7102, would be severely crippled if a
patient’s records could be the subject of discovery
in a panoply of possible legal proceedings.
Gates v. Gates, 967 A.2d 1024, 1029 (Pa. Super. 2009).
Quoting Zane, supra., at 250-51. The Superior Court also
noted that less intrusive measures into Mother’s mental condition and how it affected her ability to parent Jonathan were
available. She could have been required to submit to further
evaluations, but the need for her private mental health
records, and worse, full and unlimited disclosure of the same,
was not at all warranted.
II. Whether the trial court erred in ordering that Mother
should be held in contempt of Court for not abiding by
the order requiring her to release her mental health
records.
The Superior Court reasoned that because Mother
should have never been required to release her mental health
records pursuant to the trial court’s order, she should not
have therefore been held in contempt of this custody order.
The portion of the Order holding Mother in contempt was
vacated. In its opinion, the Superior Court cited the standard
for contempt, as provided in In re Contempt of Cullen, 849
A.2d 1207, 1210-11 (Pa. Super. 2004). A three-pronged test
for contempt was illustrated: First, that the contemnor had
notice of the order that he supposedly violated, secondly that
the contemnor acted voluntarily to violate the order and
finally, that the contemnor acted with a wrongful intent.
Citing Cullen, supra. at 1210-11. The Superior Court held
that Mother did not act with wrongful intent because she
knew that turning over the mental health records, via authorization, that the trial court ordered, would irreparably damage her. Therefore, wrongful intent on her part was not present and the contempt order was vacated by the Superior
Court.
III. Whether the trial court violated Mother’s due
process rights by suspending custody.
The Superior Court did not speak significantly to this
issue, as it has overturned the other portions of the Order and
Mother succeeded in her appeal thereon. Included in the
reversal and vacation of the Order of the trial court in its
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entirety is the portion suspending her custody and for counsel fees. The trial court was found to have no grounds for its
initial decision to require Mother to release her mental health
records in the manner in which it ordered and, therefore, she
did not willfully violate the mandate of the trial court with
the wrongdoing required for contempt and her custody therefore should not have been suspended by the trial court.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS:
This decision could significantly impact the Court’s
authority to review mental health records of parents, or even
children, in cases where said information is more clearly purported to show that the mental health of an individual affects
the custody scenario in a case. Importantly, the Superior
Court wisely provided room for argument on said issues.
Specifically, it provided a “less intrusive means” test in the
Gates opinion. In other words, if the Father in Gates had pled
with specificity that a significant aspect of Mother’s treatment in the mental health facility impacted her ability to parent the child, that the mental health evaluations to be performed by the Court were in direct conflict with what was
purportedly provided through Mother’s treatment,and that
there was a way to limit the request for mental health records
to the information along these lines, Father could have very
well succeeded and a more limited order by the trial court
might have been upheld by the Superior Court. However, it
is important to follow the rule set forth in case law in other
courts and other areas of the law, as well as the Superior
Court, that “[a]ll documents relating to a person in treatment
are confidential unless one of the statutory exceptions
applies or the patient has consent ed in writing to the release
of the documents.” Quoting Christy v. Wordworth-atShawnee, 749 A.2d 557, 559-60 (Pa. Commw. 2000). Citing
Johnsonbaugh v. Department of Public Welfare, 665 A.2d
(Pa. Commw. 1995), affirmed at 701 A.2d 1357 (Pa. 1997).
The Court of Common Pleas of Carbon County,
Pennsylvania, dealt with a very similar issue as was posed in
Gates, earlier, in 2006. In Leskin v. Christman, 78 Pa.
D&C.4th 152 (2006), the father filed a Petition for
Modification of an existing custody order, requesting primary physical custody of his child. After the filing of his
Petition, but prior to the hearing, the father also filed a
Motion for Special Relief, requesting the mother’s mental
health records for the previous five years. The father also
raised the possibility that the court could hold an in camera
hearing to review and discuss the contents of these records.
Leskin, at 153.
The Court referenced the Pennsylvania Mental Health
Procedures Act (MHPA), at 50 P.S. §7111, stating that the
records were protected by said statute and that an in camera
review without focus on specific information would violate
the mother’s privacy to the extent that the benefit of review(continued on Page 99)
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ing the records would not outweigh the privacy violation to
the mother. The father raised the issue that the best interest of
the child would be served by reviewing the records, and that
that interest was certainly paramount to the other’s privacy.
The court reasoned, “[to] do what Father requests, to balance
the merits of a statutory privilege against a party’s claimed
need for disclosure, presupposes that the court may unilater-

ally substitute its judgment for the presumptively valid judgment of the legislature and that to do so, on an ad hoc basis,
is preferable to a rule of uniform application.” Leskin, at 159.
It should be noted that the issues in Gates pose the same
problem that several other legal issues surrounding the best
interest of the child have when they are potentially at odds
with enacted legislation. For now, it appears legislation wins.
1

Father’s Petition for Special Relief, his first pleading
after discovering this information, failed, due to the Court
lacking jurisdiction.

ONCE JURISDICTION ATTACHES, A COURT SHOULD DISPOSE OF ALL
ISSUES AND QUESTIONS RELATING TO THE MATTER BEFORE IT
BY JOHN P. ATTIANI, ESQ.

IN RE: I.LP. AND I.L.P., JOINT PETITION ON
ASSISTED CONCEPTION BIRTH REGISTRATION;
APPEAL OF: C.-H.L. AND T.J.P., G.S. AND B.S.
965 A.2d 251 (Pa. Super. 2009)
In its Jan. 21, 2009 decision, the Superior Court (Klein,
Popovich and Fitzgerald, JJ.) reversed the decision of the
Allegheny County Orphan’s Court Judge Lucchino, which
had denied the joint request of appellants: the gestational carrier, (G.S.) and her husband, (B.S.); the natural father, (C.H.L.) and his life partner, (T.J.P.), to correct the birth certificate of the children (I.LP. and I.L.P.) born to the carrier. Prior
to the birth of the children, the trial court issued a decree stating that father was the sole parent of the children and that the
subsequent birth certificate would reflect this fact. Father is
a Taiwanese citizen and it was his intention that the children
have dual citizenship. Taiwanese law requires that a nonTaiwanese mother, who was married at the time of birth to
another, terminate her parental rights. Additionally, the husband of the mother is required to disavow paternity.
However, since the initial decree made no mention of the
mother and her husband, the requirements for dual citizenship pursuant to Taiwanese law could not be satisfied.
In order to define the extinguished parental rights of the
gestational carrier and her husband, the four parties filed a

John P. Attiani is an associate with the Law Offices of
Maribeth Blessing, L.L.C. and a member of the Family Law
Section of Montgomery County and Pennsylvania Bar
Associations.
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joint petition with the lower court to amend the existing
order. The trial court denied the petition reasoning that the
original petition and resulting decree contained sufficient
information and no amendment was warranted.
The Superior Court per Popovich, J., held: (1) that the
Orphans’ Court of the Court of Common Pleas of Allegheny
County had jurisdiction to entertain Appellants’ 2006 and
2008 petitions seeking alteration, amendment or modification of birth records and (2) that the trial court abused its discretion in denying Appellants’ 2008 petition seeking clarification of their parental status with regard to the minor children.
The Court began their review by noting that there is no
statute or regulation regarding gestational carriers. The
Orphans’ Court’s only direction was an Oct. 2, 2003
Pennsylvania Department of Health Letter that provided a
mechanism to ensure that a child born of a gestational carrier has a genetic parent’s name on the birth record. The Court
further agreed with the Orphans’ Court that, under
Pennsylvania law, a surrogate with no biological connection
to a child has no standing with regard to custodial rights of a
child born to the surrogate. However, since the 2008 petition
seeking amendment of the 2006 decree was jointly filed by
Appellants, G.S. and B.S., as well as the birth father,
Appellant, C.-H.L., the 2008 petition was properly before the
Orphans’ Court to correct birth records. Additionally, the
Court noted that, pursuant to 20 Pa.C.S.A. ‘711(9), the
Orphans’ Court is to exercise mandatory jurisdiction with
regard to birth records (including the alteration, amendment
or modification thereof).
(continued on Page 100)
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Citing Tallarico v. Bellotti, 200 A.2d 763 (Pa. 1964), the
Court stated that judicial procedure dictates that the court
acquiring jurisdiction over a matter be permitted to decide all
questions relating thereto. Thus, the Court held that the
Appellants’ petition was properly before the Orphans’ Court
since neither statute nor case law precluded the lower court
from considering Appellants’ petition seeking clarification of
birth records.
Having held that the Appellants’ petitions were properly
before the lower court for resolution, the Court further
reviewed the basis for the lower court’s denial of the requested relief. The Orphans’ Court denied the petitions on the
basis that “sufficient information” was already contained in
the “original petition and decree [of 2006].” The lower court
reasoned that, because the gestational carrier and her husband had no parental rights for the court to terminate, there
was no need to state the obvious. Unfortunately, as
Appellants stated in their petition, when the 2006 decree was
translated into Chinese, it did not contain the requisite terms
through which the Taiwanese government could grant dual

citizenship upon the children. The Court determined that,
upon filing of the Appellants’ petitions, the jurisdiction of the
Orphans’ Court was triggered along with its equitable powers to alter, amend and modify the birth records of the children. Therefore, the Court held that the lower court abused
its discretion by refusing to clarify the parental status of the
Appellants in order to permit Appellant to obtain dual citizenship for the minor children.
The Decree was reversed and the case was remanded for
proceedings consistent with the Court’s finding that the
Orphans’ Court has authority to modify the subject decree.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS:
The Superior Court’s decision in this case reinforces the
underlying statutory intent that once a court has jurisdiction
over a matter, it should dispose of all issues and questions
relating to the matter before it. The trial court’s authority to
clarify the parental rights of all parties was of particular
importance to the natural father’s ability to obtain dual citizenship for the minor children in this case. However, as practitioners, the more important lesson may be that we should
strive to accurately determine the needs of the client and tailor our pleadings and proposed orders accordingly.

FATHER CONVICTED OF FIRST DEGREE MURDER
AND SERVING LIFE TERM ENTITLED TO EVALUATION
AND TREATMENT TO CUSTODY CASE
BY PAMELA L. PURDY, ESQ.
CRAMER V. ZGELA
969 A.2d 621 (Pa. Super. 2009)
The Superior Court, by panel consisting of Judges
Musmanno, Bender and Cleland, vacated and remanded
Perry County Judge Morr’s Order denying the request of
an inmate at SCI-Huntington, where the inmate is serving
a life sentence for first-degree murder, for visitation with
his minor son. The Superior Court remand was based on
the trial court’s failure to appoint a counselor prior to making the determination, as required under 23 Pa.C.S. §
5303(c).

Pamela L. Purdy is a sole practitioner and a custody conference officer in Harrisburg. She is a Member of the Council
of the PBA Family Law Section and Treasurer for the
Dauphin County Bar Association Family Law Section.
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Section 5303(b) requires that if a party seeking custody has been convicted of, pleaded guilty to or pleaded no
contest to a number of violent and/or sexual crimes,
including first-degree murder, “the court shall consider
such criminal conduct and shall determine that the parent
does not pose a threat of harm to the child before making
an order of custody, partial custody or visitation to that
parent.” In making that determination, under Section
5303(c), “the court shall appoint a qualified professional to
provide counseling to an offending parent described in
subsection (b), and shall take testimony from that professional regarding the provisions of such counseling prior to
issuing an order ...”
In the instant case, on Feb. 19, 2004, Derrick R.
Cramer Sr. (Father) filed a Complaint of Partial Physical
Custody and visitation of his minor son (born May 30,
(continued on Page 101)
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2001) in the York County Court of Common Pleas. In
2003, Father had been convicted of first-degree murder
and sentenced to life in prison. In response to the complaint, the child’s mother, Jeri Ann Zgela (Mother) filed a
response stating that she opposed taking the child to a correctional facility for visitations, that the child was only 10
months old when Father was incarcerated and that she felt
the child should be permitted to make an informed decision about visitations with his father when mature enough.
The case was transferred to York County when the Court
learned that Mother resided there.
After a Pretrial Conference on April 16, 2007, the trial
court entered an order directing Father to present evidence
that he no longer posed a grave threat of harm to the child,
as required under Section 5303 (b) and (c) and awarding
Mother sole legal and physical custody of the child. On
May 17, 2007, Father filed a Motion of Prima Facie
Showing that Plaintiff Does Not Pose a Grave Threat of
Harm to His Child.
On June 26, 2008, the trial court held a hearing on
Father’s motion to determine what counseling, if any,
Father had received that would meet the requirements of
Section 5303(c). At the hearing, the trial court heard testimony from two witnesses who worked at the prison including David E. Swisher, the prison-licensed psychologist
manager. Swisher testified that Father was not receiving
ongoing therapy but that an evaluation to determine if
Father posed a danger to the child could be done. Swisher
also testified that if the court appointed an outside, qualified professional, he or she could have access to Father
with permission of the Superintendent.
Following the hearing, the trial court dismissed
Father’s custody complaint. The trial court determined
that, despite Section 5303(b)’s application to the case and
Father’s submission of evidence that he posed no threat,
“the practicalities of attempting to appoint a qualified professional to provide such a course of counseling and to
make a determination pursuant to (b) and (c) are insurmountable.” The trial court noted that Father was not
undergoing counseling and that there was no evidence that
he would be receiving counseling any time soon. In addition, the trial court concluded that it did not have the
authority to order the Department of Corrections to provide counseling to Father or to allow an outside professional into the institution to provide counseling. Father

appealed pro se.
The Superior Court rejected the trial court’s reasoning
for failing to appoint a counselor. The Court stated that
Section 5303(c) is clear on its face: if the moving party has
been convicted or pleaded to one of the enumerated
crimes, a counselor must be appointed and testimony must
be provided. By requiring the trial court to appoint a counselor, the statute attempts to assure that the trial court
would be provided with adequate information and insight
as to whether the parent, given the particular offense, poses
a threat of harm to the child.
The trial court raised a number of reasons why
appointing a counselor was not feasible. The trial court
stated that, based on the provided testimony and in reliance
on Commonwealth v. Danysh, 833 A.2d 151 (Pa. Super.
2003), it did not have the authority to order the Department
of Corrections to implement a counseling program or to
require an outside party to provide counseling. The
Superior Court concluded that Danysh, which stands for
the proposition that a court of common pleas does not have
subject matter jurisdiction over suits filed against the commonwealth or an agency like the Department of
Corrections, is inapplicable, as this case was not filed
against the agency. In addition, the Superior Court rejected the trial court’s concern that Father, who filed in forma
pauperis, would not be able to pay for the counseling. The
Court, in interpreting the Legislature’s intent, determined
that the trial court should make its request for appointment
for counseling and evaluation to the Department of
Corrections, and if the Department of Corrections disagreed, it could raise the issue with the Court at a later
time. The Court also rejected the trial court’s concern that
appointing a counselor would negate its position as a neutral. The Court found this argument puzzling given that
trial courts often appoint professionals to assist in cases,
including in termination of parental rights cases and in
other custody matters.
The Court concluded that the Legislature’s mandate is
clear and must be followed, regardless of the difficulties
that such an undertaking may create. The Court vacated the
trial court order and remanded for further proceedings consistent with its decision.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS:
As frustrating as this case must be for the mother of an
infant child, the legislative mandates of 23 Pa.C.S. §
5303(b) are clear. The costs of the evaluation and treatment
clearly fall on the prison system. One would trust that benefit to the minor child and society would ensue.

(continued on Page 102)
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REALTY AWARDED TO HUSBAND NOT SUBJECT TO ATTACHMENT BY
THE FORMER WIFE’S ATTORNEY FOR UNPAID LEGAL FEES JUDGMENT
OBTAINED AGAINST WIFE PRIOR TO REALTY TRANSFER TO HUSBAND
BY CHRISTINE M. O’BRIEN, ESQ.
FRANTZ v. FRANTZ
972 A.2d 525 (Pa. Super. 2009)
Overview
This case involves the appeal of retired Judge Kaplan’s
Allegheny County Order, which held that realty that was
awarded to the husband in a divorce action was not subject to
an attachment by the former wife’s attorney who obtained a
judgment lien against the wife for unpaid legal fees prior to
the conveyance of the property to the husband. The trial court
held, and the Superior Court (Musmanno, Shogan and
Colville, JJ.) affirmed that the property was held in custodia
legis due to the divorce proceedings and was not subject to
attachment by lien.
Background
Jeffrey Frantz (hereinafter referred to as “Husband”) and
Carol Frantz (hereinafter referred to as “Wife”) owned realty as tenants by the entireties. In May 2007, Husband filed a
divorce complaint against Wife and Wife retained Paul J.
McArdle, Esquire, (hereinafter referred to as “Appellant”) to
represent her during the divorce proceedings. On or about
Jan. 8, 2008, Appellant withdrew as Wife’s counsel and filed
an action against her for failure to pay attorney’s fees.
Meanwhile, on Jan. 29, 2008, Husband and Wife settled their
equitable distribution claims by consent order, which, inter
alia, awarded Husband the parties’ realty as his sole property. By decree dated Feb. 5, 2008, Husband and Wife were
divorced.
On Feb. 19, 2008, before the realty in question was
transferred by deed to Husband, Appellant obtained a default
judgment against Wife and filed a notice of judgment lien
against all of her real property. Husband filed a motion to
strike the lien and Appellant filed a response, claiming that
upon entry of the divorce decree, the realty became property
held by tenants in common and that Appellant’s judgment
lien attached to Wife’s in-common interest in the property
prior to her conveyance by deed to Husband.
The trial court rejected Appellant’s argument and
entered an Order on March 25, 2008, holding that
Appellant’s judgment lien had not attached to the realty in

Christine M. O’Brien is an associate in the York firm of
Hoffmeyer & Semmelman, LLP and a member of the Family
Law Sections of the PBA and York County Bar Associations.
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question. The trial court found that the realty was held under
the trial court’s jurisdiction during the divorce proceedings
and, thus, could not be attached by a lien. Appellant filed an
appeal, opining that the court was without authority to strike
the lien because it attached by operation of law as a combined result of 23 Pa.C.S.A. §3507(a) (division of entireties
property between divorced persons), 42 Pa.C.S.A. § 4303(a)
(effect of judgments and orders as liens) and Pa.R.C.P. 3023
(judgment, lien, duration) and also that the enactment of
Pa.R.C.P. 3023 abolished the holding of Klebach v. Mellon
Bank, N.A., 565 A.2d 448 (Pa. Super. 1989), discussed infra.
Legal Analysis
The Superior Court per Colville, R.S.J., based its analysis on its prior decision in Klebach v. Mellon Bank, N.A., 565
A.2d 448 (Pa. Super. 1989), which held that an entireties
property was held under the wardship of the court during
divorce proceedings and could not have been made subject to
attachment by a judicial lien. In Klebach, a husband and a
wife who held realty by the entireties were involved in
divorce proceedings and a creditor obtained a judgment solely against the husband. Subsequently, the husband and the
wife entered an agreement wherein the husband was to convey all his interest in the entireties property to the wife. A
divorce decree was entered and the parties later executed a
deed conveying the property to the wife. The wife filed an
action to quiet title to the realty in order to remove the lien
that might have attached to the property as a result of the
judgment against her former husband. The Court of Common
Pleas of Allegheny County found that there was no lien on
the property and the creditor appealed. Klebach, 565 A.2d at
448-49.
In its analysis on appeal, the Superior Court discussed
the following principles followed in Pennsylvania: (1) property held as tenants by the entireties could not be attached by
a lien that arose from a judgment against only one spouse
debtor and (2) the creditor of one debtor spouse alone has
only a potential lien against the entireties property based on
that debtor spouse’s expectance of becoming the sole owner.
However, the Court also recognized the fact that under
Pennsylvania law, upon a divorce, property held by the
entireties converts to property held in common and that after
the divorce, either husband or wife may bring suit against the
other to have the property sold and the proceeds divided
(continued on Page 103)
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between them. See 68 P.S. § 501. From this discussion it
seemed as if the Superior Court would hold that after a
divorce is entered and the former spouses’ interests are converted to tenancies in common, a judgment lien against only
one spouse could attach to that spouse’s property interest
before the property is transferred to the other spouse’s name
alone. The Superior Court’s interpretation of Pennsylvania
law in Klebach, however, denied such relief to the creditor.
Klebach, 565 A.2d at 452. Instead, the Superior Court determined that the property was held in custodia legis until the
parties complied with the court’s order to convey the property and that while the property was under the trial court’s
jurisdiction, it was not subject to attachment by lien.
In Frantz, the Superior Court rejected Appellant’s argument that the enactment of Pa.R.C.P. 3023(a) abolished the
holding of Klebach and that, pursuant to Pa.R.C.P. 3023(a),
his judgment lien attached to the realty in question by operation of law. Instead, the Superior Court followed its holding
in Klebach and found that the realty was held in custodia
legis pending the deed conveyance into Husband’s name
alone. The Court simply found Appellant’s argument unpersuasive as there was nothing in Rule 3023(a) indicating the

Supreme Court wanted to change existing law. Moreover, the
Court relied on the Commentary relating generally to Rule
3023(a), which stated that “the amended rules do not effect a
radical change in the law of judgment liens ...” See
Explanatory Comment preceding Pa.R.C.P. 3020. The Court
reasoned that it would be a radical change in the law of judgment liens if all the properties involved in divorce-related
proceedings in Pennsylvania were potentially subject to
third-party liens where such properties historically were
beyond the reach of third-party creditors by virtue of being
held in custodia legis.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS:
The case clearly reaffirms the principles espoused in
Klebach v. Mellon Bank, N.A., 565 A.2d 448 (Pa. Super.
1989), which held that the trial court maintains jurisdiction
over property subject to divorce proceedings and that such
property is not subject to judicial liens. Thus, in accordance
with Pennsylvania public policy, the Superior Court has continued to grant divorcing parties significant protections in
order to safeguard their marital assets. These principles,
however, continue to have serious implications for holders of
judgment liens, whose enforcement actions are held at bay
by such protections. See Midstate Bank & Trust Co. v.
Globalnet International, Inc. Case Note at 21 PA Family
Lawyer 75 (Issue No. 3, October 1999)

EQUITABLE DEFENSE TO EQUITABLE DISTRIBUTION
RENTAL CREDIT CLAIM
BY ELIZABETH J. FINEMAN, ESQ.
LEE v. LEE
A.2d (Pa. Super. 2009), 2009 WL 2040469
Overview
On July 15, 2009, the Superior Court (per Gantman,
Shogan and Kelly, JJ.) held that, in the context of equitable
distribution, where Husband had been excluded from the
marital residence pursuant to a Protection from Abuse
Order, and the excluded spouse sought a fair rental credit
for the time that he was excluded from the marital residence pursuant to that PFA, the other spouse may successfully raise an equitable defense to that rental credit claim.

Elizabeth J. Fineman is an associate in the Doylestown firm
of Williams & Hand, P.C. She is a member of the Family Law
Sections of the Bucks County and Pennsylvania Bar
Associations and the Doris Jonas Freed Inn of Courts.
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Facts
Prior to marriage, Wife purchased a residence using
$70,000 from her savings. In 2000, the parties married and
resided in Wife’s pre-marital home. It was the second marriage for both. Wife was 35 years old and Husband was 47
at the time of marriage. The parties had one child, who was
born in May 2001. In 2001, the home was refinanced and
Husband’s name was added to the deed. Wife subsequently sold two other parcels of her premarital real estate and
used the proceeds to pay off the mortgage and improve the
residence.
The parties separated in January 2005, at which time
Husband vacated the marital residence. In July 2005,
Husband attempted to gain entry into the marital residence
to remove the parties’ child. On Aug. 18, 2005, as a result
of the July 2005 incident, Wife secured a PFA under which
(continued on Page 104)
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Husband was excluded from the marital residence.
Wife initially filed a divorce complaint in February
2005, but discontinued it in 2006. On Feb. 16, 2006,
Husband filed a divorce complaint. An equitable distribution hearing was held on Oct. 11, 2006, and a Master’s
Report and Recommendation was issued in June 2007,
awarding Wife 65 percent of the marital estate. Both parties filed Exceptions. On Oct. 18, 2007, a divorce decree
was entered. Lebanon County Judge Klein issued an order
granting the parties’ Exceptions in part and denying them
in part. The court agreed that Wife should receive 65 percent of the marital property and also agreed with the
Master’s finding that Wife had a donative intent when
Husband’s name was added to the deed and therefore
Wife’s premarital residence was marital property. The trial
court also awarded Husband 25 months of rental credit
commencing when the parties separated in January 2005,
despite the fact that a PFA was in effect for a portion of this
time.
On appeal, Wife presented the following three issues:
1) did the trial court abuse its discretion in fashioning equitable distribution when it failed to consider the duration of
the marriage, the economic disparity between the parties,
and her contributions to the marital estate; 2) did the trial
court abuse its discretion in awarding Husband a 25-month
rental credit and 3) did the trial court abuse its discretion
in compelling Wife to liquidate the home to effectuate the
court-ordered distribution.
Analysis
As to Wife’s first issue on appeal, Wife argued that the
trial court abused its discretion in not awarding her more
of the marital estate because of her significant non-marital
contributions to the marital estate. Husband testified that
he did not provide any monetary contributions to the marital residence and that Wife paid all of the bills from her
funds. Wife purchased the home prior to marriage using
$70,000, spent $30,000 from the sale of the premarital
parcels of land to make improvements to the residence and
another $80,000 to satisfy the mortgage. Furthermore, by
the time of marriage Wife had paid down the mortgage
from $100,000 to $90,000. At the time of the refinance in
September 2001, Wife paid an additional $23,000 from the
sale of the other two properties and then used the remaining proceeds in December 2002 to satisfy the mortgage
and the loans on her and Husband’s cars.
The marriage was also a short-term marriage and
Husband was in a far superior financial situation. No vanishing credit was awarded to Wife. Wife argued that she
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should have been awarded 100 percent of the marital residence due to the above-stated facts and, under the relevant
factors of the Divorce Code, it would be the equitable
result. The Master did consider the contributions of the
parties to the acquisition, preservation or appreciation of
marital property, and found that for part of the marriage,
Wife was the primary financial support. Based upon these
considerations, the Master found that both parties contributed to this factor even though the Master noted that the
marital residence had been purchased by Wife prior to
marriage.
The Superior Court, per Kelly, J., held that the record
did not support the trial court’s adoption of the Master’s
findings. The Superior Court agreed it was Wife’s premarital funds that were used to pay for and significantly
improve the marital residence. The court further recognized that Husband had a $500,000 premarital retirement
account, which did not appreciate during the marriage. The
Superior Court remanded to the trial court to determine the
percentage of the value of the home attributable to Wife’s
premarital contributions and the percentage of the value of
the home attributable to joint marital assets, and directed
that the value of the home be distributed based upon this
determination.
An additional aspect of Wife’s first issue was whether
the 65 percent award of the marital estate to her was an
abuse of discretion. The master did recognize that Wife did
not have a similar income stream to Husband’s $500,000
retirement account. This, coupled with the modest size of
the marital estate, was a factor in awarding Wife a greater
portion of the estate. The trial court agreed with the
Master’s recommended distribution scheme. The Superior
Court noted that after the trial court re-determines the distribution of the marital residence, it may reexamine the
65/35 distribution if the court determines that it is appropriate.
Wife’s second issue on appeal relates to the fair rental
credit awarded to Husband. An award of a rental credit is
within the discretion of the trial court. Wife argued that
Husband voluntarily vacated the marital residence in
January 2005. The Superior Court, however, found that the
record supported the trial court’s determination that Wife
was a party to Husband’s decision to leave the marital residence and there was no abuse of discretion in this regard.
Wife argued that the extent and amount of the rental
credit awarded was improper, in that the trial court erred in
determining that there was no equitable defense to
Husband’s receipt of rental credit for the months that the
PFA was in effect. According to Wife, it was Husband’s
forcible entry into the marital residence by grabbing and
shoving Wife, demanding Wife hand over the parties’
(continued on Page 105)
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child, and Wife being compelled to lock herself and the
parties’ child in a bedroom, that led to the entry of the PFA.
Thus, Wife argued that Husband should not be awarded
rental credit as of the entry of the PFA. Wife argued that
equity precludes a party from benefitting from his wrongdoing.
The trial court determined that the PFA was not relevant to the issue of rental credit. The Superior Court, however, acknowledged that the purpose of the Divorce Code
is to effectuate economic justice and that clean hands are
essential for a party in a court of equity. On an issue of first
impression, the Superior Court held that equity prohibits
Husband from receiving a fair rental credit for the time
period that he was excluded from the marital residence
pursuant to the PFA, because the order was entered as a
result of Husband’s mistreatment of Wife. The Superior
Court remanded for the trial court to reconsider the amount
of the rental credit, such that Husband would only receive
a fair rental credit from the date the parties separated
through the initiation of the PFA.
Wife argued that Husband’s rental credit should be
reduced by half of the monies Wife expended for maintenance on the home, homeowners insurance and utilities.
The trial court did reduce the rental credit by half of the
real estate taxes paid by Wife. It is within the court’s discretion as to whether to allow deductions to the rental credit for expenses related to preserving the marital residence.
For this reason, this claim was rejected.
The third issue on appeal was related to the liquidation
of the marital residence to make a lump sum payment to
Husband to effectuate the distribution scheme. Wife
requested that she instead be permitted to transfer retirement funds through a tax-free rollover, a suggestion that
Husband rejected. The court declined to address the merits
of this issue due to the remand of the other issues that
affected the overall distribution of the marital estate.
Concurring Opinion
Judge Gantman filed a concurring opinion in which
she stated that Wife should receive 100 percent of the marital residence and therefore not be required to sell the marital residence to pay Husband, due to her contributions to
the marital estate, Husband’s large non-marital retirement
account and the fact that Wife was the primary custodian
of the parties’ child.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS:
Depending upon the county where the divorce action
is filed, a fair rental credit may or may not be awarded as
PENNSYLVANIA FAMILY LAWYER
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the application of this credit clearly varies by county and
is often offset by the other spouse’s claim for credit for the
principal reduction of the mortgage. However, in those
counties where fair rental credit is routinely awarded, this
is an important exception to the general rule. As the term
“equitable distribution” implies, equity is a consideration
when the marital estate is divided. However, all too often,
the results do not appear to be equitable. In this case,
Husband was precluded from the home from a PFA awarded to Wife, by the court, based upon Husband’s own
actions. Husband then sought to recover money from his
Wife because she received the benefit of residing in the
marital residence. Wife had no claim for a principal reduction of the mortgage since she had paid the mortgage in
full from her premarital funds. Since Husband’s own
actions resulted in him being excluded, it would seem
unfair for him to benefit through the award of a fair rental
credit. The Superior Court agreed and prohibited Husband
from receiving fair rental credit for the period of time he
was excluded from the marital residence pursuant to the
PFA. This case provides an important exception as to when
fair rental credit will be awarded. Additionally, when representing the defendant in a Protection from Abuse case
with an ongoing divorce action, you should advise your
client that vacating the marital residence under other circumstances preserves a potential claim for fair rental credit from the spouse who remains in the residence, but if
there is a PFA, agreed or entered, there is no valid claim
for fair rental credit. For a general review of rental credits
see Gee vs. Gee, 460 A.2d 358 (Pa. Super. 1983). See Brian
C. Vertz’s, Fundamentals of Family Law PBI 2006 - 4207,
Page 271 wherein Mr. Vertz wrote:
Generally. A party who is excluded from possession of the marital residence during separation
may be entitled to a credit equal to one-half of the
fair rental value of the marital residence, reduced
by the spouse-in-possession’s payments toward
the mortgage loan, real estate taxes, insurance, and
maintenance. Ressler v. Ressler, 644 A.2d 753
(Pa.Super. 1994); Schmidt v. Krug, 624 A.2d 183
(Pa.Super. 1993); Beener v. Beener, 619 A.2d 713
(Pa.Super. 1992); Trembach v. Trembach, 615 A.2d
33 (Pa.Super. 1992); Gee v. Gee, 460 A.2d 358
(Pa.Super. 1983).
However, the fair rental value credit is within
the trial court’s discretion and is not mandatory.
Middleton v. Middleton, 812 A.2d 1241 (Pa.Super.
2002); Cerny v. Cerny, 656 A.2d 507 (Pa.Super.
1995); Gordon v. Gordon, 647 A.2d 530
(Pa.Super. 1994), reversed on other grounds, 545
Pa. 391, 681 A.2d 732; Butler v. Butler, 621 A.2d
659 (Pa.Super. 1993).
(continued on Page 106)
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Benjamin E. Orsatti, Esq., Co-Editor, borsatti@pbkg.net

CHILD INTERVIEWS IN CUSTODY CASES INVOLVING PRO SE PARENTS
BY ADMINISTRATIVE JUDGE DAVID N. WECHT
Recent articles in the Pennsylvania Family Lawyer have
raised the always-interesting subject of judicial interviews of
children in custody litigation. Pro se cases pose special challenges for such interviews.
Rule 1915.11 (c) of Pennsylvania’s Rules of Civil
Procedure specifically authorizes the court to interview the
child in the presence of counsel. The court is permitted to
exclude the parents from that session provided that counsel
are present and are afforded the opportunity to question the
child on the record.1 The express language of Rule 1915.11
(c) specifies not only that counsel have the right to attend,
but also that they have the right to question the child under
the supervision of the court, and on the record. This means
that the court may oversee the interaction and may calibrate
the level of interrogation by the attorneys according to the
age, maturity, demeanor and personality of the child.
Problems arise when one parent is represented and the
other is pro se. Expedience and convenience must sometimes
be sacrificed when they conflict with Rule 1915.11(c) or with
the Superior Court decisional law, much less with the Due
Process clause of the U.S. and Pennsylvania Constitutions. In
short, the Court can interview the child with both parents
present, with neither parent present if counsel are present or
not at all. Absent knowledgeable waiver on the record, there
are no other options. When one or both parents are not represented by counsel, the court must choose between hearing
the child’s testimony in front of the parents or not hearing it
Harry M. Byrne Jr. is the founder of the Law Office of Harry
M. Byrne Jr. in Bala Cynwyd, Past Chair of the Pennsylvania
Bar Association Family Law Section and Articles/Comments
Co-Editor of the Pennsylvania Family Lawyer. Benjamin E.
Orsatti is an associate in the Pittsburgh firm of Pollock Begg
Komar Glasser LLC, a member of the Family Law Sections
of the PBA and Allegheny County Bar Associations and
Articles/Comments Co-Editor of the Pennsylvania Family
Lawyer.
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at all. It is emphatically not permissible for the court to
exclude a pro se parent from the interview unless the pro se
parent consents.2 This often is an unfortunate choice, but it
nonetheless is one driven by the constitutional, statutory and
rule-based realities.
While these types of cases present difficult dilemmas for
judges and lawyers, the due process rights of the litigants
dictate that there may not be any non-transparent fact-finding
by the court in which the parties (whether represented or not)
lack a chance to participate in development of the record.
Anything else would amount to secret justice and a violation
of the parents’ due process rights.
1

See, e.g., Michael E. Bertin, Esq., “Court Enforces
Rules Regarding In Camera Interviews With Children and
Expert Reports,” Pa. Family Lawyer (Dec. 2008).
2
See, e.g., Ottolini v. Barrett, 954 A.2d 610, 612-13 (Pa.
Super. 2008) (vacating custody order where trial judge had
interviewed children outside presence of parties, counsel and
court reporter).
3
But see Carbo v. Carbo, No. 06-04448 3, PICS Case
No. 08-1952, mem. op. at 12-15 (Nov. 18, 2008) (C.P. Berks)
(asserting lawfulness of interview of children conducted by
judge in absence of both Mother’s counsel and pro se
Father). Carbo currently is on appeal to the Superior Court
of Pennsylvania, at Docket No. 1701 MDA 2008.

Hon. David N. Wecht is Administrative Judge of the Family
Division of the Court of Common Pleas for the Fifth Judicial
District of Pennsylvania (Allegheny County). The views
expressed herein are the author’s.
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U.S. SUPREME COURT IDENTIFIES PENSION ISSUES:
KENNEDY & PROGENY POST-DECISION GUIDANCE
BY CATHERINE M. MCFADDEN, ESQ.
In Kennedy v. Plan Administrator for DuPont Savings
and Investment Plan, 129 S.Ct. 865 (2009), the U.S.
Supreme Court unanimously resolved issues associated with
divorce-related distribution of employment benefits subject
to the Employee Retirement Income Security Act of 1974
(ERISA) that had been dividing both state courts and federal
courts for nearly 20 years. The ruling properly leaves a number of questions unanswered — many of which are described
in footnotes outlining claims that may be made in future litigation. In Estate of Paul J. Sauers, 971 A.2d 1265 (Pa. Super
2009), a divided Pennsylvania Superior Court recently decided one of the issues that the U.S. Supreme Court identified
but specifically declined to address. Understanding Kennedy,
Sauers and the unanswered questions allows family law
attorneys help their clients protect themselves and their loved
ones from litigation and unwelcome results.
In Kennedy, the U.S. Supreme Court ruled that a waiver
in divorce documents of rights to the other party’s employment benefits does not trump the beneficiary designation on
file with the plan’s administrator. Accordingly, the plan
administrator for the DuPont Savings and Investment Plan
(SIP) had properly distributed William Kennedy’s $400,000
SIP balance to William’s ex-wife rather than to his estate. In
footnote 10, the court specified that it was not expressing any
view about whether William’s estate could have brought an
action against the ex-wife — instead of the plan administrator — to obtain the SIP balance after it was distributed.
Sauers is the type of case contemplated by footnote 10.
In Sauers, the Pennsylvania Superior Court affirmed the
decision of the York County Orphans Court directing Jodie
Sauers to return to her ex-husband’s estate $40,000 of life
insurance proceeds she had received from her ex-husband’s
employee group benefit plan. The Superior Court held that
20 Pa.C.S.A. § 6111.2, which provides for automatic revocation of beneficiary designations on divorce, is not preempted
by ERISA. On May 15, 2009, a petition for allowance to
appeal this decision was filed with the Pennsylvania
Supreme Court.

Catherine M. McFadden is a partner in the Philadelphia firm
of Schnader Harrison Segal & Lewis, LLP. She is a member
of the American Academy of Matrimonial Lawyers and a
member of Council of the Pennsylvania Bar Association
Family Law Section. Ms. McFadden has often written and
lectured about pension issues.
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Kennedy
William and Liv Kennedy were married in 1971. In
1974, William signed a form designating Liv as the beneficiary of his SIP, but named no contingent beneficiary to take if
she disclaimed her interest. They were divorced in 1994. The
decree provided that Liv “is … divested of all right, title,
interest, and claim in and to … [a]ny and all sums … the proceeds [from], and any other rights related to any … retirement plan, pension plan, or like benefit program existing by
reason of [William’s] past or present or future employment.”
However, William did not give the plan administrator any
documents removing Liv as the SIP beneficiary, although he
did file a new beneficiary-designation form naming his
daughter, Kari Kennedy, as the beneficiary of his DuPont
Pension and Retirement Plan. William died in 2001, and Kari
was named executrix. Kari asked DuPont to distribute the
SIP funds to William’s estate. Relying on the beneficiary designation form, DuPont distributed the SIP funds to Liv.
William’s estate then sued DuPont and the SIP plan administrator claiming that Liv had waived the SIP benefits and
DuPont had violated ERISA by distributing the SIP benefits
to her.
Relying on Fifth Circuit precedent establishing that a
beneficiary can waive rights to proceeds of an ERISA plan,
the District Court entered summary judgment for the estate.
However, the Court of Appeals reversed, distinguishing prior
decisions because they involved life insurance policies,
which are considered welfare plans under ERISA and consequently not subject to the anti-alienation provision in 29 U.
S. C. § 1056(d)(1). Central to the Court of Appeals’ decision
was its view that Liv’s waiver was an assignment or alienation of her SIP rights to William’s estate. The ERISA antialienation provision provides that plans must expressly prohibit assignment and alienation of benefits. An exception to
the anti-alienation provision is made for divorcing couples,
but to take advantage of the exception, a Qualified Domestic
Relations Order (QDRO) is required by 29 U. S. C.
§1056(d)(1). Liv’s waiver did not meet the requirements for
a QDRO. The Court of Appeals reasoned, therefore, that
Liv’s waiver could not be enforced.
The U.S. Supreme Court reached the same result as the
Court of Appeals, but by different reasoning. The Supreme
Court held that a QDRO cannot be used to waive benefits,
because QDROS are orders that recognize an alternate
payee’s right to benefits. William was the participant and he
(continued on Page 108)
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could not be an alternate payee, nor could he be considered a
transferee of his own property. Alternate payees are defined
by statute as a spouse, former spouse, child or other dependent of a participant. Further, a holding that waivers must be
in the form of a QDRO would call into question the validity
of otherwise permissible waivers by a surviving spouse and
of qualified disclaimers under the Tax Code. (The estate did
not contend that Liv’s waiver was a valid disclaimer under
the terms of the SIP.) A conclusion that waivers are barred by
the anti-alienation provision also would conflict with the law
of trusts that serves as ERISA’s backdrop. Citing the 2
Restatement (Third) of Trust § 58(1), the court observed that
a beneficiary of a spendthrift trust cannot transfer his interest
to anyone else, but can disclaim so long as the disclaimer
makes no attempt to direct the interest to a beneficiary in his
stead. Citing a King’s Bench case from 1819, the court also
found that it would be absurd to force someone to take benefits against his will by prohibiting waivers.1
However, even if Liv’s waiver met all the requirements
for a valid federal common law waiver, it still would be ineffective. Just as ERISA preempts contradictory state law, it
also preempts federal common law. (“What goes for inconsistent state law goes for a federal common law …”)2 The
justification for refusing to enforce Liv’s waiver is in Section
1102(a)(1) of ERISA, which requires employee benefit plans
to be established by written instrument specifying the basis
on which payments are made to and from the plan. ERISA
sets out a straightforward, bright-line rule that lets employers
establish standard, uniform procedures to guide processing
of claims and payment of benefits. This protects employers,
the benefit plans and the participants from administrative and
financial burdens.
The point is that by giving a plan participant a clear set
of instructions for making his own instructions clear, ERISA
forecloses any justification for enquiries into nice expressions of intent in favor of the virtues of adhering to an
uncomplicated rule: “simple administration, avoid[ing] double liability, and ensur[ing[ that beneficiaries get what’s coming quickly, without the folderol essential under less-certain
rules.” Fox Valley & Vicinity Const. workers Pension Fund v.
Brown, 897 F.2d 275, 283 (c.A.7 1990) (Easterbrook, J., dissenting). Kennedy, 129 S.Ct. 865 at 875-876.
Unanswered Questions
Footnote 10 states that the Supreme Court is not
addressing any questions that might arise about a waiver’s
effect in circumstances in which the waiver is consistent with
plan documents. In other words, although a plan is not
required to honor a waiver or a beneficiary redesignation
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statute, a plan may impose this obligation on itself by drafting its beneficiary provisions accordingly. Writing in
Bender’s Labor & Employment Bulletin, March 1, 2009,
David L. Bacon views it as likely that a beneficiary may
waive benefits so long as the beneficiary does not attempt to
designate an alternate beneficiary and the waiver is consistent with plan documents.3 Family lawyers who want to protect an employee client from procrastination, disorganization
or forgetfulness leading to failure to change a beneficiary
designation might begin early in the case with a direction to
the client to find out from the plan administrator whether
waiver is permitted and, if so, the requirements for the waiver so an acceptable waiver can be executed at the time the
property settlement agreement is executed. Such a waiver
also ought to be provided to the plan administrator immediately and for further protection, a new beneficiary ought to
be designated immediately as well. However, issues nevertheless could arise. For example, it seems possible that a
court order resolving contested equitable distribution proceedings that awards, in a general way, all right to retirement
benefits to the employee spouse might not be viewed as a
federal common law waiver, which must be voluntary (as
well as explicit, knowing and in good faith).
Footnote 11 states that the Supreme Court is not expressing any view about the ability of a participant or beneficiary
to bring an action against a plan where the terms of the plan
fail to conform to the requirements of ERISA and the party
seeks to recover under the terms of the statute. Bacon
observes in his Bender’s article that unclear or insufficient
plan documents or notices could cause the pension plan to be
denied the protection of the plan document rule. “In other
words, if a plan does not provide ‘an easy way for [the participant] to change the designation’ or ‘a way to disclaim an
interest in the account,’ as the SIP in this case, the resolution
may have been different.” (Citing Kennedy, 129 S. Ct. at
877) Bacon suggests that plan administrators must be certain
they have provided plain instructions to their participants and
beneficiaries about how to designate and redesignate beneficiaries. Accordingly, in evaluating the potential outcome of
litigation between an ex-spouse and an estate, the ease of
changing beneficiary designations and the presence of a disclaimer provision should be considered. The beneficiary
redesignation that William Kennedy did sign said on its face
that it only applied to the Pension and Retirement Plan. Was
it clear enough that Mr. Kennedy had to sign two forms, one
for the Pension and Retirement Plan and the other for the
SIP? Forms and language that seems clear to sophisticated
ERISA lawyers and pension plan administrators may not be
clear or easy to understand for unsophisticated employees.
Footnote 14 states that the Supreme Court is not
addressing whether ERISA preempts state statutes forbidding a murdering heir from receiving property as a result of
(continued on Page 109)
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the killing. The slayer situation is very different from the situation of non-murderous ex-spouses and it’s conceivable that
federal courts would find that statutes denying benefits to
slayers do not conflict with Retirement Equity Act provisions
founded in solicitude for the economic security and fair treatment of surviving spouses.4 Conventional conflict preemption principles require preemption “where compliance with
both federal and state regulations is a physical impossibility,
… or where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives
of Congress.” Gade v. National Solid Wastes Management
Assn., 505 U. S. 88, 98 (1992) (internal quotation marks and
citation omitted, emphasis added).
As previously mentioned, Footnote 10 declines to
express any view about whether Kennedy’s estate could have
brought an action in state or federal court against his ex-wife
to obtain the SIP benefits after they were distributed to her —
essentially the same issue that the Pennsylvania Superior
Court addressed in Sauers. Actions such as these do not
implicate the Plan Document Rule or cause pension plans to
become mired in costly and time-consuming litigation. There
have been numerous such cases. The Supreme Court selected three to cite for comparison: Boggs v. Boggs, 520 U.S. 833
(1997); Sweebe v. Sweebe, 474 Mich. 151, 712 N.W. 2d 708
(2006); and Pardee v. Pardee, 2005 OK CIV APP. 27, 112
P.3d 308 (2004).
In Boggs, the Supreme Court held that ERISA preempted a state law allowing a nonparticipant spouse to transfer by
her will her community property interest in pension plan benefits that had not been distributed at the time of her death,
which occurred many years before her husband’s retirement.
In Sweebe, the Michigan Supreme Court held that ERISA
does not preclude an action by an employee’s estate against
a named beneficiary who had waived her right to life insurance proceeds in a property settlement agreement. In Pardee,
the Oklahoma Supreme Court held that ERISA does not preclude an action by the first wife against the second wife to
enforce the division of retirement funds required by a property settlement agreement.
While avoiding interference with the Plan Document
Rule is an important factor in determining whether an action
will be barred, it’s clearly not the only consideration.
Preemption was found in Boggs even though the parties were
heirs versus a second wife. However, the issue presented in
Boggs was very different from the issue presented in Sweebe
and Sauers, and there is plenty of room for the Supreme
Court to decide that post-distribution actions against designated beneficiaries are not always precluded.
The issue in Boggs was whether a state can give its citiPENNSYLVANIA FAMILY LAWYER
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zens broader entitlements to pension benefits than conferred
by federal law. The state appellate court cases — Sweebe,
Pardee and Sauers — were not about statutory entitlements.
Sweebe and Sauers address the circumstances under which a
state can resolve conflicts between people with competing
claims of being beneficiaries. Except for the entitlement
given to surviving spouses to receive a survivor annuity, beneficiaries don’t have statutory entitlements — their claim is
based, instead, on action or inactions of the participant. In
Pardee, the conflict also was between two people with no
entitlements pursuant to federal law — a second wife who
had waived survivor benefits at the time the husband retired,
and a first wife who had failed to obtain a QDRO.
As the court points out in Sauers, when considering
whether a state law is preempted, it is necessary to “look
both to the objectives of the ERISA statute as a guide to the
scope of the state law that Congress understood would survive, as well as to the nature of the effect of the state law on
ERISA plans.” Sauers, 971 A.2d 1265 quoting Egelhoff v.
Egelhoff, ex rel. Breiner, 532 U.S. 141 at 146-147, 121 S. Ct.
1322, 149 L.Ed.2d 264 (2001) One important objective of
ERISA was to establish bright-line rules for plan administration and claim processing. Another important objective was
protection of surviving spouses. It was interference with this
second objective that led to preclusion in Boggs. The court
noted that not even the participant spouse can defeat the surviving spouse’s statutory entitlement to a survivor’s annuity,
and it would be odd were a nonsurviving nonparticipant able
to do so. Further, the court found ERISA’s silence with
respect to the right of a nonparticipant spouse to control pension plan benefits by testamentary transfer was powerful
support for the conclusion that the right does not exist and
cannot be conferred by state law. Because cases such as
Sweebe, Sauers and Pardee don’t implicate plan administrators, don’t cause interference with the Plan Document Rule
and don’t involve any conflict with entitlements established
by the Retirement Equity Act, it seems likely that their outcome may one day be affirmed by the Supreme Court.
Litigation between first and second spouses, parents or
step-parents and children or other family members after the
death of a divorced person is so easy to avoid. A reminder to
redesignate beneficiaries where appropriate should be part of
every post-decree punch list sent to clients. Preparation of
QDROs ordinarily shouldn’t even be on post-decree punch
lists, because QDROs should be prepared and, where possible, approved in form, prior to issuance of divorce decrees. If
the proceedings are contested, the assigned judge should be
provided with a proposed form of QDRO as part of the materials submitted during the hearing or as part of a post-hearing
memorandum. However, inevitably a procrastinating client
fails to act in his or her own best interest, or a new client
presents with a problem that could have been prevented. The
(continued on Page 110)
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Supreme Court in Kennedy — both in the question answered
and the questions unanswered — has provided some guidance that will be helpful in these cases.

1
Townson v. Tickell, 3 Barn. & Ald. 31, 36, 106 Eng.
Rep. 575, 576-577 (K.B. 1819). Lord Chief Justice Charles
Abbot, 1st Baron Tenterden said, “The law certainly is not so
absurd as to force a man to take an estate against his will.”
The case was argued at Serjeants Inn before the King’s
Bench during the Michaelmas term in the Sixtieth Year of
George III. Those interested in reading the case in its original typeface can find it at http://books.google.com/
books?id=U-svAAAAIAAJ&pg=PA13&dq=Barnewall+and
+lderson%27s+Reports+1819+Townson+v.+Tickell#v=one
page&q=Townson&f=false In the original typeface, the case
is captioned as “Townson against Tickell and Another,”

without the medieval Latin “v.” or “versus.”
2
129 S.Ct. 865 at 877. Justice Souter’s opinion in
Kennedy may be about pensions and ERISA — subjects likely to induce glazed eyes and yawns in many people —but
anyone who cares about legal writing will have fun reading
the opinion, which works through complicated issues with
simple vocabulary and vividly clear explanation. David L.
Bacon (see endnote 3) says the opinion is “well-drafted,
concise and straight-forward.”
3
David L. Bacon is a partner in Nixon Peabody, LLP,
Los Angeles, and the lead author of the two-volume
Employee Benefits Guide as well as Volume 6, Pension and
Benefits, of the 10-volume series, Labor and Employment
Law. His article is entitled, The Supreme Court Unanimously
Reaffirms the Importance of ERISA’s Plan Document Rule
and can be found at 9-3 Bender’s Labor & Employ. Bull. 2
(2009).
4
See President Ronald Reagan’s Statement on Signing the
Retirement Equity Act of 1984 for a clear outline of the numerous provisions of the act intended to provide for fairness.
www.reagan.utexas.edu/archives/speeches/1984/82384b. htm.

IN PENNSYLVANIA, APPARENTLY DIVORCE AGREEMENTS ARE
SUFFICIENT TO WAIVE ERISA PENSION PLAN BENEFITS
BY BRITTANY M. BLOAM

The U.S. Supreme Court recently ruled that Plan
Administrators of ERISA-qualified pension plans need consider only the beneficiaries designated on plan documents
when administering benefits and may ignore any waivers
contained in equitable distribution settlements or divorce settlement agreements. Kennedy v. DuPont, 129 S.Ct. 865
(2009). In spite of this ruling, the Pennsylvania Superior
Court subsequently applied 20 Pa. C.S.A. §6111.2, which
renders ineffective any beneficiary designation of an exspouse on plan documents if a divorce settlement agreement
to the contrary has been entered. Even if the Plan
Administrator improperly pays an ex-spouse, it is not liable
for the error; instead, the ex-spouse must answer to the beneficiary should have received the money. Thus, Pennsylvania
courts have chosen to honor the intentions of parties entering
into settlement agreements while saving plan administrators
Brittany M. Bloam is a 2nd year student at the University of
Pittsburgh School of Law, and was a law clerk at the
Pittsburgh firm of Pollock Begg Komar Glasser LLC.
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from liability and litigation. In re Estate of Sauers, 971 A.2d
125 (Pa. Super. 2009).
In Kennedy v. DuPont, the U.S. Supreme Court held that
a Plan Administrator of a ERISA-qualified pension plan
should rely solely upon plan documents to distribute the
assets of the plan to beneficiaries without inquiring into the
intent of documents outside of the plan, including divorce
decrees, marital settlement agreements and property settlement agreements that are not considered qualified domestic
relations orders (QDROs). The Court ruled that wife’s waiver of interest in ex-husband’s pension plan incorporated into
a divorce decree was not a sufficient waiver of benefit when
the plan documents still named wife as the beneficiary. Thus,
the Plan Administrator was not required to distribute funds to
a contingent beneficiary. See 31 Pa. Family Lawyer 4 (Issue
No. 1, March 2009). Divorce Decree Insufficient to Divest
Beneficiary of ERISA Pension Plan in Absence of Change of
Beneficiary According to Plan Documents by Caren E.
Morrissey, Esq.
(continued on Page 111)
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Prior to Kennedy, the U.S. Supreme Court invalidated a
Washington statue that, upon divorce, automatically revoked
an ex-spouse’s interest in a life insurance policy, employee
benefit plan, annuity or individual retirement account in
Egelhoff v. Egelhoff. 532 U.S. 141 (2001). The Washington
statute further required that assets be distributed as if the exspouse had died before the decedent (so other beneficiaries
of the plan or the decedent’s estate would receive the benefits). The Court ruled that the statute was preempted by the
ERISA requirement that plans be administered in accordance
with plan documents.
After noting that ERISA supersedes any state law that
relates to an employee benefit plan covered by ERISA, the
Egelhoff Court analyzed the meaning of “relates to.” To
determine if a law bears too close a connection to ERISA and
thus is preempted by the federal law, the Court decided to use
the ERISA objectives as “a guide to the scope of state law
that Congress understood would survive, as well as to the
nature of the effect of the state law on ERISA plans.” The
Court held that the Washington statute was preempted by
ERISA because the Plan Administrators were required to pay
benefits to beneficiaries chosen by state law, rather than following ERISA’s requirement that the beneficiaries identified
in plan documents be paid. To further support their invalidation of the statute, the Court cited the public policies of
national uniform administration of ERISA plans and protection of administrators from the clerical and financial burdens
of familiarizing themselves with each state’s laws.
In contrast to the U.S. Supreme Court rulings in both
Kennedy and Egelhoff, the Pennsylvania Superior Court has
consistently found that a waiver of a beneficiary designation
in a property settlement agreement is sufficient to waive a
designation in plan documents and that a statute codifying
the principal is not preempted by ERISA. See In re Estate of
Sauers, 971 A.2d 1265 (Pa.Super. 2009); Layne v. Layne, 659
A.2d 1048 (Pa.Super. 1995); Roth v. Roth, 604 A.2d 1033
(Pa.Super. 1992).
The Pennsylvania Superior Court was faced with the
issue of waiver of pension benefits in In re Estate of Sauers,
971 A.2d 125 (Pa.Super. 2009). Though the decision was
rendered after the U.S. Supreme Court’s Kennedy v. DuPont
decision, the Superior Court (en banc) held that a waiver
contained in a marriage settlement agreement was sufficient
to revoke beneficiaries designated in plan documents.
Further, the court held that 20 Pa. C.S.A. §6111.2 was not
preempted by ERISA, though the dissent (Bowes, J.)
believed that parts of the statute were inherently similar to
the Washington statute invalidated by the U.S. Supreme
Court in Egelhoff v. Egelhoff.
PENNSYLVANIA FAMILY LAWYER
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In Sauers, husband designated wife as beneficiary and
his nephew as contingent beneficiary of an ERISA-governed
life insurance policy. The couple divorced, but husband
failed to change the plan documents before his death. The
Plan Administrator paid the life insurance policy to wife. The
Plan Administrator asked wife to pay the benefit to the
nephew, but she refused. The trial court directed wife to pay
the nephew based on Section 6111.2, which the ex-wife
asserted was preempted by ERISA. The Superior Court
agreed with the lower court, directing that wife forfeit the
money she had received to the nephew.
The Superior Court reasoned ERISA did not preempt the
Pennsylvania statute because there was no conflict between
the laws and it held Pennsylvania’s language was distinguishable from that of the Washington statute invalidated in
Egelhoff. The Washington statute required Plan Administrators to pay beneficiaries chosen by state law instead of those
identified in plan documents (ignoring the beneficiaries
named in plan documents if the person named was an exspouse), while documents continue to control the administration of benefits under the Pennsylvania statute. Further,
unlike the Washington statute that made Plan Administrators
liable for dispersing the plan benefit to an ex-spouse if they
had actual knowledge of the divorce, the Pennsylvania
statute immunized Plan Administrators from suits. Instead,
the ex-spouses who receive the money are liable to the
intended beneficiary. Thus, the Sauers Superior Court held
that Section 6111.2 actually accomplished the ERISA objectives to redesignate beneficiaries after divorce while
enabling ERISA administrators to fulfill their ERISA duties
by following plan documents.
Despite the U.S. Supreme Court’s ruling that plan documents must reflect any changes to beneficiary designations
as directed in settlement agreements, the Pennsylvania
Superior Court avoided this holding by distinguishing
Section 6111.2 from the Washington statute previously invalidated by the Court. In Pennsylvania, a Plan Administrator
should treat a designation of an ex-spouse on a plan document as if the ex-spouse died before the owner of the plan.
However, the Plan Administrator escapes liability even if it
does improperly pay the ex-spouse, as liability rests on the
person receiving the money. Thus, the Pennsylvania court
managed to honor the intentions of parties entering a settlement agreement without creating a liability for plan administrators.
Prior to Sauers, 659 A.2d 1048, 1052 (Pa.Super. 1995), in
Layne v. Layne, the Pennsylvania Superior Court ruled that
language in a property settlement agreement stating “with
regard to other items of personal property – and I include in
that … any pensions … in the husband’s name … will be solely the husband’s” was specific enough to revoke the beneficiary designation and merit payment to secondary beneficiary.
(continued on Page 112)
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In Layne, husband designated wife as primary beneficiary and his children as secondary beneficiaries of his Keogh
retirement plan. In conjunction with their divorce, husband
and wife entered into a property agreement that contained the
above language. Prior to his death and after their divorce,
husband expressed to his attorney that he wanted his children
become primary beneficiaries of the plan. After husband’s
death, the couple’s children asked to be paid the assets of the
plan, but the trial court ruled that the benefit be paid to the
wife because the terms of the property settlement agreement
did not alter the designation on the plan documents, which
remained with wife’s name.
The Superior Court disagreed with the trial court and
held that the waiver was sufficient to revoke the plan documents, citing the waiver’s specificity, its prior reasoning in
Roth v. Roth, 604 A.2d 1033 (Pa. Super. 1992), and 20
Pa.C.S.A. §6111.2, which was enacted after Roth. Section
6111.2 provides that any designation in favor of a former
spouse in regard to a life insurance policy, pension or other
contractual agreement revocable after divorce is ineffective
and the designation should be construed as if the ex-spouse
died first, unless documentation shows that the designation
was to survive the divorcer. Further, a former spouse paid by
an insurance company or pension trustee is answerable to
any person prejudiced by the judgment; the Plan
Administrator is not accountable for having paid the former
spouse. Thus, the Superior Court ordered that benefit be paid
to the children, rather than wife.

Similarly, in Roth, the Pennsylvania Superior Court held
that a marriage separation/settlement agreement with the provision “each of the parties hereto generally and specifically
mutually releases the other from any interest he or she may
have in the other’s retirement, pension and/or profit sharing
plans of any nature and kind whatsoever” was sufficient to
relinquish wife’s interest in the husband’s pension death benefit, even though husband did not remove her name as the
beneficiary designation on his plan documents. The court
made no mention of ERISA, nor did it suggest that the pension plan administration could be governed by the federal law.
In Roth, husband’s executor brought suit against wife to
recover the pension death benefit paid to her by ex-husband’s
pension fund. The parties’ agreement released the other from
interest in the other’s pension plans, but husband never
updated his pension death benefit. The court held that wife
had waived her right to take the pension funds by entering
into the separation/settlement agreement and that the language in the separation/settlement agreement was a general
release that waived the beneficiary designation.
The Court considered the parties’ intent and determined
that they, as lay persons, would have understood the agreement to waive wife’s rights to the pension funds and should
be construed as such. Despite noting that wife’s legal right to
the death benefit arose from the designation in the plan documents, the court determined that this right was addressed
within the separation/settlement agreement. While the beneficiary designation was not specifically waived in the property settlement agreement, the court deemed the agreement
language to be specific enough to revoke the beneficiary designation. Thus, the court ruled that the plan benefit should be
distributed to the husband’s estate.

FILING AN ACTION IN PENNSYLVANIA TO DISSOLVE A SAME-SEX
RELATIONSHIP CREATED UNDER THE LAWS OF ANOTHER STATE
BY HELEN E. CASALE, ESQ.; LESLIE A. KRAMER, ESQ.
AND NAOMI B. MENDELSOHN, ESQ.
I.

The Case Likely to Walk Through Your Door
Like so many other gay couples before and since, in
2007, Sam and Roger traveled from their home in
Philadelphia to Cape May, N.J., where, in a tiny clerk’s office
overlooking the sandy surf, the pair entered into a civil union
pursuant to the laws of New Jersey.
Life as a civilized union was terrific — at least for several years. Sam and Roger fixed up an old Victorian house in
West Philadelphia. They adopted a dog. They learned to

speak Portuguese. However, like 40 percent of all married
couples in the United States, Sam and Roger’s relationship
eventually unraveled.1 After numerous counseling sessions
and other attempts to heal their rifts, Sam and Roger decide
to dissolve their civil union and Sam comes to you, a
Pennsylvania family law practitioner, for help.
What will you tell Sam? Can you help him and Roger?
Will Sam and Roger be forced to forever remain in a relation(continued on Page 113)
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ship with each other? Will they ever be able to marry or enter
into a civil union again without fear of being bigamists?
Unfortunately for Sam and Roger, and numerous other
unhappy unmarried couples just like them, there is no simple
answer for how to dissolve an out-of state civil union in the
Commonwealth of Pennsylvania. Because Pennsylvania’s
Divorce Code only applies to “marriages,” and because
Pennsylvania law defines “marriage” as a relationship
between one man and one woman, the Code is facially inapplicable to same-sex civil unions like Sam and Roger’s.
Returning to New Jersey to obtain a dissolution of the civil
union also is not an option for most couples like Sam and
Roger because New Jersey law mandates that one member of
the pair live in New Jersey for one year before filing an
action to dissolve a civil union established in that state — a
requirement that is impossible for persons with homes and
jobs in another state.
Creativity is, therefore, key in attempting to seek relief
for Sam and Roger. Possible options include: (a) filing an
action for equitable relief with the domestic relations or family divisions of the Pennsylvania trial courts and (b) filing an
action in the general civil divisions of the trial courts for
declaratory relief, breach of contract and relief pursuant to 42
Pa.C.S. § 5306, which gives the courts power to decide obligations entered into between parties who are subject to its
jurisdiction. Whether the courts will grant Sam and Roger
relief under any of these options, however, is currently
uncertain.
II. The Divorce/Dissolution Problem for Same-Sex
Couples
Fifteen states, the District of Columbia and numerous
foreign countries and nations allow or will soon allow some
form of legal relationship between committed same-sex couples. Six states – Connecticut, Iowa, Maine, Massachusetts,
New Hampshire and Vermont — and our neighbor to the
North, Canada, permit or will soon permit, same-sex couples
to marry just like any different-sex couple.2 Four states —
California, Nevada, New Jersey and Oregon — allow or will
Helen E. Casale is a shareholder in the Norristown office of
Hangley Aronchick Segal & Pudlin, Chair of the
Pennsylvania Bar Association Gay and Lesbian Rights
Committee, Member of the Family Law Sections of the
American, Pennsylvania and New Jersey State Bar
Associations and a Member of the Camden County Bar
Association Family Law Committee. Leslie A. Kramer and
Naomi B. Mendelsohn are both attorneys in the Philadelphia
office of Hangley Aronchick Segal & Pudlin.
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soon allow “civil unions” or “domestic partnerships,” which
give same-sex couples most, if not all, of the same state-level
rights granted to married couples of the opposite sex.3 Five
states — Colorado, Hawaii, Maine, Maryland and
Washington — as well as the District of Columbia permit
“domestic partnerships” or “reciprocal beneficiary relationships,” which give same-sex couples some of the state-level
rights associated with marriage.4
According to a report published in July 2008 by The
Williams Institute at the University of California, Los
Angeles, School of Law, more than 85,000 same-sex couples
in the United States have taken advantage of the laws permitting same-sex marriages, civil unions, domestic partnerships
or reciprocal beneficiary relationships.5 Statistics also show
that these couples live in every state in the union, including
Pennsylvania.6
Like most marriage laws, many of the states and countries that permit same-sex couples to legalize their relationship do not require that the couple reside in that state or
country to take advantage of the state law.7 As a result, many
same-sex couples in the United States have traveled across
state or country lines to be joined in marriage, a civil union,
a domestic partnership or a reciprocal beneficiary relationship under the laws of their neighboring state or country,
only to return to a home state that may not recognize their
relationship. Alternatively, even if the couple resides in a
state or country that recognizes their legal same-sex relationship, the pair may eventually move to another state that does
not recognize their relationship.
States generally recognize marriages established under
the laws of another state pursuant to the Full Faith and Credit
Clause of the U.S. Constitution.8 In 1996, however, Congress
enacted the Defense of Marriage Act (the “DOMA”), which
provides that states are not “required to give effect to any
public act, record, or judicial proceeding of any other state,
territory, possession, or tribe respecting a relationship
between persons of the same sex that is treated as a marriage
under the laws of such other State, territory, possession, or
tribe, or a right or claim arising from such relationship.”9 In
other words, the DOMA permits states to refuse to give full
faith and credit to same-sex relationships established under
the laws of another state.
Following the enactment of the DOMA, many states
adopted their own statutes or constitutional amendments limiting marriage to heterosexual couples.10 Numerous states
also adopted statutes or constitutional amendments barring
the recognition of any type of legal same-sex relationship
that is treated as a marriage or substantially similar to a marriage.11
Same-sex couples who have entered into a legal relationship face various problems when they live in a state that
does not recognize their legal union. Many of the rights con(continued on Page 114)
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ferred upon a same-sex couple by the state in which they
entered into their legal relationship may effectively be “taken
away.” For example, although same-sex couples may have
obtained tax benefits given to married spouses under the laws
of the state where they solemnized their relationship, such
benefits may not be provided by the same-sex couples’ home
state.
One of the biggest dilemmas that a same-sex couple in a
legal relationship may face is what to do if the relationship
sours. Because of the DOMA, their relationship may not be
recognized and concomitantly dissolved in states other than
the one where the relationship was created. The same-sex
couple, however, also may not be able to obtain a dissolution
of the relationship from the state where their relationship was
created because they do not meet that state’s residency
requirements for a dissolution. Although states that permit
same-sex legal relationships typically do not require that the
members of a same-sex couple reside in the state to enter into
a legal relationship, those states do require that at least one
member of the same-sex couple be a state resident for at least
six months to obtain a dissolution of the relationship under
the state’s laws — a requirement that is difficult for couples
with homes and jobs in another state.12
In the state courts that have been asked to dissolve a
same-sex relationship established under the laws of another
state, the results have been mixed. In 2002, a Connecticut citizen filed a complaint in the Connecticut family court to dissolve a civil union he had entered into under the laws of
Vermont.13 The family court dismissed the complaint for lack
of subject matter jurisdiction and the Appellate Court of
Connecticut affirmed, reasoning that a civil union was not a
family matter within the family court’s jurisdiction, particularly as the Legislature had refused to adopt legislation
endorsing civil unions.14 Today, the result would undoubtedly be different as Connecticut will start recognizing same-sex
marriages in September 2009.15
Trial courts in West Virginia, Iowa and Massachusetts
also have faced the issue of whether to dissolve a Vermont
civil union entered into by one of its own citizens. Unlike the
Connecticut case, all three courts granted the dissolution pursuant to their general equity powers.16 In ordering the dissolution of the civil unions, both the Massachusetts and West
Virginia courts noted that at least one of the parties before
them was a state citizen in need of a judicial remedy.17
The Massachusetts decision is not particularly surprising
because it came on the heels of the Massachusetts Supreme
Court’s decision declaring the state’s laws limiting marriage
to different-sex couples unconstitutional. At the time of the
West Virginia and Iowa decisions, those states had statutes
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that barred the recognition of same-sex marriages, but did
not prohibit the recognition of other same-sex legal relationships such as civil unions and domestic partnerships.18 Thus,
the West Virginia and Iowa courts’ decisions to recognize
and dissolve the civil unions at issue were consistent with
those states’ laws.19
The Pennsylvania courts have yet to address the issue of
whether to grant a dissolution of a same-sex legal relationship entered into by one of its citizens pursuant to the laws of
another state. Nevertheless, the issue is bound to arise soon.
Vermont has reported that more than 400 Pennsylvanians
have entered into civil unions in that state.20 Although similar statistics are not available in New Jersey, it is extremely
likely that same-sex couples residing in Pennsylvania are
making the short trip across the state border to enter into a
civil union in New Jersey. It also has been estimated that
each year a full two percent of all same-sex couples in legally recognized relationships decide to dissolve their relationships; thus, each year, a fair amount of Pennsylvania citizens
who have entered into a same-sex relationship will inevitably
need a way to dissolve that relationship.21
III. The Pennsylvania Legislature and Same-Sex
Relationships
Shortly after the enactment of the DOMA, the
Pennsylvania General Assembly enacted what is commonly
referred to as Pennsylvania’s Defense of Marriage Act (the
“Pennsylvania DOMA”). The Pennsylvania DOMA states:
It is hereby declared to be the strong and longstanding public policy of this Commonwealth that marriage shall be between one man and one woman. A
marriage between persons of the same sex which
was entered into in another state or foreign jurisdiction, even if valid where entered into, shall be void
in this Commonwealth.22
As this act requires that “marriage” “be between one
man and one woman” and declares same-sex “marriages”
void, the Pennsylvania DOMA makes it difficult, if not
impossible, for a same-sex couple who has entered into a
“marriage” in another state or country to obtain recognition
of their marriage and, therefore, a divorce, from the
Pennsylvania courts.23 To obtain such relief, the couple will
need to challenge the constitutionality of the Pennsylvania
DOMA: a challenge that will undoubtedly be an uphill battle. The Pennsylvania courts apply the same test in state constitutional equal protection challenges as used in U.S.
Constitutional equal protection challenges.24 Pursuant to that
test, at least one federal court has held that the DOMA —
which explicitly approves of statutes like the Pennsylvania
DOMA — does not violate the equal protection clause of the
14th Amendment. This decision therefore seems to indicate
that the Pennsylvania DOMA will likely evade constitution(continued on Page 115)
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al scrutiny as well.25
The Pennsylvania DOMA, however, does not go so far
as to bar the recognition of other legal same-sex non-marital
relationships, such as civil unions, domestic partnerships and
reciprocal beneficiary relationships.26 Though civil unions,
domestic partnerships and reciprocal beneficiary relationships are similar to marriage, they are not nominally or technically a “marriage” and therefore are not restricted by the
plain language of the Pennsylvania DOMA.27
The legislative history surrounding the enactment of the
Pennsylvania DOMA also indicates that the General
Assembly’s main goal was to protect the institution of “marriage,” rather than to bar all types of legally recognized
same-sex relationships.28 During the hearings before the
Pennsylvania House of Representatives, Congressman C.
Allan Egolf, the sponsor of the DOMA bill, was asked
whether the bill would “stop homosexuals from having
exclusive relationships with each other and not having sexual relationships with others.”29 In response, Congressman
Egolf explained “[i]t would not do that. All it does is prevent
a marriage or the recognition of marriage from another
State.”30 He further explained that “it is a very short amendment. All it does is require us to not recognize same-sex marriages that are performed in another State or performed in
Pennsylvania. That is all the amendment does. … ”31
Furthermore, in 2006, the Pennsylvania Senate considered, but voted against a proposal to amend the Pennsylvania
Constitution so as to prohibit the recognition of any type of
same-sex legal relationship created in another state, such as
civil unions, domestic partnerships and reciprocal beneficiary relationships.32 During the hearings before the
Pennsylvania Senate, Sen. John Gordner, the sponsor of the
language that would preclude recognition of civil unions
stated, “So, what does the amendment do? There is no doubt
that in the amendment we are not going to have gay marriages in Pennsylvania. It also says we are not going to have
gay civil unions in Pennsylvania. … Because there are civil
unions out there in a number of states and for those of us who
are opposed to it, that language needs to go in so that courts
may not step in and allow civil unions.”33 Similarly, Sen. Bob
Regola suggested that “[i]f we do not do this, essentially we
will be creating a civil union, or something very equivalent.
On one hand, we will have marriage, on another hand, we
will have civil union.”
Not only did the Pennsylvania Senate vote down the
above amendment, but in its stead, the Senate voted in favor
of an amendment to the Pennsylvania Constitution that
would permit the commonwealth to only recognize marriage
as between one man and one woman.34 Thus, the legislative
PENNSYLVANIA FAMILY LAWYER
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history surrounding the amendment suggests that the
Pennsylvania Legislature explicitly rejected the attempt to
ban the recognition of non-marital same-sex relationships.
Recognition of legal same-sex non-marital relationships
for purposes of permitting a dissolution also is consistent
with Pennsylvania’s conflict of law principles, which provide
that the validity of a contract is determined by the law of the
state in which the contract was made.35 Although this rule
does not apply if the contract/legal relationship is “repugnant” to the public policy of the parties’ domicile, the legislative history surrounding the enactment of the Pennsylvania
DOMA and the General Assembly’s failure to pass a constitutional amendment indicates that same-sex relationships
that do not constitute “marriages” are not repugnant to the
public policy of this commonwealth. The recognition of
these types of relationships also is consistent with laws
throughout Pennsylvania prohibiting discrimination on the
basis of sexual orientation and court decisions that clearly
acknowledge same-sex relationships in situations where children are involved.36
Accordingly, although it will undoubtedly be difficult
for married same-sex couples to obtain a divorce from the
Pennsylvania courts, the Pennsylvania courts should dissolve
same-sex non-marital relationships like Sam and Roger’s
civil union.
IV. Possible Options For Helping Sam and Roger
Obtain a Dissolution
Though a constitutional challenge to the Pennsylvania
DOMA is likely not necessary to obtain a dissolution of Sam
and Roger’s civil union, you will nevertheless need to be creative in seeking a dissolution because there is no set procedure in place. The following options provide a jumping off
point.
First, you may file an action to dissolve the civil union
in the family or domestic relations divisions of the trial court
based on those courts’ “broad equitable powers to effectuate
justice.”37,38 Indeed, it is logical that actions to dissolve intimate familial relationships, such as same-sex civil unions, be
brought in the family or domestic relations divisions of the
civil courts because those divisions are intended to handle
“all matters relating to family problems,” including the dissolution of all types of familial relationships.39 The family
courts’ authority to dissolve same-sex civil unions also is
supported by Article 1, Section 11 of the Pennsylvania
Constitution, which declares that the courts in this commonwealth should be open and that every person “shall have [a]
remedy by due course of law, and right and justice administered without sale, denial or delay,” and Section 931 of the
Judicial Code, which grants the courts of common pleas
“unlimited original jurisdiction of all actions and proceedings. … ”40
(continued on Page 116)
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If the equitable route does not work, you may alternatively file an action in the general civil division of the trial
court to declare the civil union dissolved pursuant to the
court’s declaratory judgment powers, the court’s authority to
declare a contract breached and the court’s powers under 42
Pa.C.S. § 5306 to decide obligations entered into between
parties who are subject to the court’s jurisdiction.
Sections 7532 and 7533 of the Declaratory Judgment
Act give the court the power “to declare rights, status, and
other legal relations” of parties, whether “affirmative or negative in form and effect.”41 The Act also is intended “to settle
and afford relief from uncertainty and insecurity with respect
to rights, status and other legal relations.”42 A court order
declaring a same-sex couples’ civil union dissolved would
undeniably satisfy this purpose.
As civil unions are a type of contractual agreement, the
court also should have the authority to grant relief in the form
of a declared dissolution on the basis of general contract
law.43 In seeking a dissolution, the parties are essentially stating that their contract has been breached because they can no
longer continue to perform their contractual duties of commitment to each other.44 Thus, using contract principles, a
court should be able to declare the civil union breached or
dissolved.
Similarly, because a civil union creates obligations
between the parties to one another, the court should be able
to grant relief pursuant to 42 Pa.C.S. § 5306, which gives
courts in this Commonwealth “jurisdiction over obligations
owed by persons who are subject to the jurisdiction” of the
courts.
V. Conclusion
As more and more same sex couples enter into legally
recognized marriages, civil unions and domestic partnerships, there will undoubtedly be a growing number of
Pennsylvania citizens like Sam and Roger who are “in need
of a judicial remedy to dissolve a legal relationship created
by the laws of another state.”45 Hopefully, unhappy couples
can find relief through one of the options discussed in this
article.
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It is unlikely that the Economic Stimulus Package
(Stimulus Package) signed by President Obama on Feb. 17
has gone unnoticed by most Americans. While many of the
details of the American Recovery and Reinvestment Act of
2009 may not directly impact our clients on a day-to-day
basis, one important part of the Stimulus Package temporarily provides additional rights for terminated employees and,
consequently, additional obligations for employers.
(continued on Page 119)
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COBRA, which stands for Consolidated Omnibus
Budget Reconciliation Act of 1985, applies to group health
coverage by employers with 20 or more employees and generally provides an employee with the opportunity to continue
the employee’s group health plan coverage for a period of 18
months after a loss of coverage. Most often, this means that
an employee who is terminated or resigns has the right to elect
coverage under COBRA and to pay the premiums directly.
The Stimulus Package includes changes that apply to
employees who are eligible for COBRA who were involuntarily terminated from their employment at any time between
Sept. 1, 2008 and Dec. 31, 2009. It amends COBRA in two
ways that may affect your business.
First, it provides for the government to subsidize 65 percent of the cost of the COBRA premiums for individuals who
are eligible for COBRA coverage because of their own or a
family member’s involuntary termination from employment
that occurred from Sept. 1, 2008 through Dec. 31, 2009, and
who elect COBRA. Eligible individuals pay only 35 percent
of the full COBRA premiums and the employer will be
responsible for paying the remaining 65 percent. The
employer will then be reimbursed, generally through credits
against certain employment taxes, for the amounts paid on
behalf of the eligible individual. Individuals who are eligible
for other group health coverage (such as a spouse’s plan) or

Medicare are not eligible for this premium reduction. The
premium reduction is available to eligible individuals for up
to nine months or when the maximum period of COBRA
coverage ends, whichever occurs first. As a result of this
change, there are additional requirements for what must be
included along with the general COBRA notice that is sent
when an individual experiences a qualifying event.
Second, the Stimulus Package provides an additional
opportunity to elect COBRA coverage to individuals who are
eligible for COBRA coverage because of an involuntary termination of employment during the period from Sept. 1,
2008 through Feb. 16, 2009, and who either did not elect
COBRA when it was first offered or who did elect COBRA
but are not longer enrolled (for example, because they discontinued coverage because of the high cost of premiums).
Plan administrators were required to provide notice of this
second election opportunity to eligible individuals by April
18, 2009. The individual then has 60 days from this notice to
elect COBRA coverage. The additional election period does
not extend the period of COBRA continuation coverage,
which is generally 18 months after the employee’s involuntary termination. As with the premium reduction provision of
the Stimulus Package, there are additional notice requirements triggered by this additional election opportunity.
It is important that you understand how these changes
will affect you and your business. Because each situation is
different, I invite you to contact a member of our Labor &
Employment Department to determine how these changes
may impact you and your business.

I NOW [CANNOT] PRONOUNCE YOU MAN AND WIFE
BY JAMES W. CUSHING, ESQ.
We have all seen the occasion, either in person or on television or the movies: the beautiful wedding with all the
accouterments. The beautiful, blushing bride standing next to
her nervous, but happy groom in the flower-adorned religious facility, flanked by the wedding party in traditional
gowns and tuxedos, being lovingly viewed by the congregation gathered. At the apex of the scene, between the bride and
groom, stands the clergyperson delivering customary and

James W. Cushing is an associate at the Law Office of Faye
Riva Cohen, P.C. with a focus on family law, and is licensed
to practice in Pennsylvania and New Jersey. Reprinted with
permission from the June 2009 edition of Upon Further
Review.
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appropriate words of inspiration. The entire process leads to
the climactic moment when the bride and groom gaze into
one another’s eyes and the clergyperson says those very
familiar words: “by the power vested in me by the commonwealth of Pennsylvania, I now pronounce you man and
wife.” Exuding joy and elation, the newly married couple
shares a symbolic kiss and exits the religious facility in
newly wedded bliss to enter a car, dragging tin cans in its
wake, to announce their nuptials.
Amidst the joy and happiness, no one stops to wonder at
what seems to be a very obvious question: what if the
“power” was not “vested” in the clergyperson to marry the
engaged couple? One York County couple, however, did
(continued on Page 120)
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think to ask the question in the
case of Heyer v. Hollerbush,
Court of Common Pleas of York
County, Pennsylvania No.
2007-SU-2132-Y08 (Sept. 7,
2007). In Heyer, the couple was
married by a Universal Life
Church minister. After about
one year of marriage, Heyer
filed a Motion for Declaratory
Judgment against Hollerbush
requesting the Court to declare
the marriage invalid. Heyer
argued that the “power” to
marry a couple was not “vested” in a Universal Life Church
minister by the Commonwealth of Pennsylvania. Pennsylvania vests the power on clergy to marry individuals under
23 Pa.C.S.A. Section 1503. Section 1503(a)(6) states, “the
following are authorized to solemnize marriage between persons that produce a marriage license issued under this part: A
minister, priest or rabbi of any regularly established church
or congregation.” Heyer argued that a “minister” “ordained”
in the Universal Life Church does not fit the criterion laid out
under Section 1503(a)(6).
The Universal Life Church “ordains” interested individuals over the Internet or through the mail via a simple application. No seminary, training, endorsements or sponsorship
is required; indeed, beyond a completed application there are
no requirements for ordinands whatsoever. Ordination is
considered conferred upon review of the application by a
human as the Church believes that people are born ordained
and the completion/review of the application merely
acknowledges this fact. The Universal Life Church has no
meeting places, no form of religious observance, no holy
book or sacred traditions and is entirely non-ecclesiastic. Its
creed consists of one undefined, unexplained and unexpanded upon sentence: “Do only that which is right.” Given the
preceding, the Court in Heyer ruled that a “minister”
ordained in the Universal Life Church does not fit the
requirements of Section 1503(a)(6). Essentially, the Court
reasoned that as such a minister does not have a “regularly
established church or congregation,” Section 1503(a)(6) does
not vest the power to marry on him or her. As a result, the
Court ruled that the couple in Heyer, joined by a Universal
Life Church minister, were never actually married, declaring
the marriage void ab initio (i.e.: from its inception).
Following the Heyer decision, the American Civil
Liberties Union took on this issue by filing similar cases in
the counties of Philadelphia (In Re: Ryan Allen Hancock and
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Melanie Bilenker Han, No. 080201774), Montgomery (In
Re: Marriage of Peter Goldberger and Anna M. Durbin, No,
2008-21497), and Bucks (In Re: Marriage of Jason O’Neill
and Jennifer R. O’Neill, No.: 2008-01620), requesting the
Court to declare the validity of those marriages. Similar to
the Heyer matter, the cases in Philadelphia and Bucks counties each involved a wedding presided over by a Universal
Life Church minister. In each of these cases, the Court disagreed with the Heyer Court and ruled that a Universal Life
Church minister does fit the criteria of Section 1503(a)(6).
The Court essentially ruled that the Court in Heyer narrowly
and incorrectly interpreted Section 1503(a)(6); that a “regularly established church or congregation” does not exclude
ministers without a congregation or physical church. Further,
the Court was persuaded by the fact that the Universal Life
Church is a well-established religion recognized as such by
its tax-exempt status. Finally, it appears that the Court simply refused to involve itself in the affairs of religion, consistent with the tenor of the Free Exercise Clause of the First
Amendment of the U.S. Constitution. Ultimately in these
cases the Court declared the couples validly married.
The marriage at issue in the case in Montgomery County
was presided over by a Jesuit priest ordained by the Roman
Catholic Church. The Jesuit priest was an itinerant priest
who had no congregation of his own and no assignment to
any parish. The Court again disagreed with the Court in
Heyer using similar logic as found in the other two cases.
However, it ought to be noted that reaching this decision
regarding a Roman Catholic priest was much less groundbreaking as the previous cases because he was ordained by a
well-recognized and time-honored religion with extremely
defined and established doctrines. This case, however, is significant inasmuch as it lends support to the principle that a
clergyperson does not need a physical church or congregation to formally and officially pronounce a couple married.
At this point, there is no standard interpretation and
application of Section 1503(a)(6) across the Commonwealth
of Pennsylvania as a whole. Only the four counties mentioned above have addressed the interpretation and/or application of Section 1503(a)(6); the remaining counties have yet
to make a ruling. It is doubtful that there will be any uniformity on this issue until it is addressed by at least the Superior
Court, but it will likely require a definitive ruling from the
Supreme Court of Pennsylvania. Therefore, if one intends to
be married, one should take consideration of whether the
clergyperson presiding over the wedding does, indeed, have
the power vested in him/her to do so in the county in which
the wedding will occur. Who knows, perhaps reviewing a
clergyperson’s curriculum vitae will become a standard part
of wedding planning for the foreseeable future. However,
whether these married couples will live together until death
parts them is another story altogether.
(continued on Page 121)
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PONZI SCHEMES AND CLAWBACKS:
INVESTORS PAY TWICE FOR THE CRIMES OF OTHERS
BY JOHN J. MONAGHAN, ESQ.; RICHARD E. LEAR, ESQ.
AND DIANE N. RALLIS, ESQ.
In the last few years, many investors have been victims of what amounts to Ponzi-like investment
schemes. These investors surely feel that they have
suffered enough when they realize that their investments have been fraudulently mismanaged. Many of
these Ponzi-like investment organizations have filed
for bankruptcy protection. In these cases, the
defrauded investors are also subject to the clawback provisions of the Bankruptcy Code. These
clawback provisions include: (1) preferential transfers and (2) fraudulent transfers. This discussion
summarizes the clawback provisions of the
Bankruptcy Code. And, this discussion focuses on
the application of those clawback provisions to
Ponzi-like investment schemes.

Introduction
Mrs. Ponzi would be proud. The scheme her son Charles
concocted based on postage stamps has morphed into a
multi-billion dollar enterprise.
Those who are said to have followed in the inauspicious
footsteps of Mr. Ponzi — Bernie Madoff, R. Allen Stanford,
Shawn Merriman, Weizhen Tang, John Anthony Miller,
John J. Monaghan is a partner in the Boston, Mass., Office
of Holland & Knight and the National Practice Group
Leader of Holland & Knight’s Corporate Restructuring,
Insolvency and Creditors’ Rights Practice Group. John can
be contacted at (617) 573-5834 or john.monaghan@
hklaw.com; Richard E. Lear is a partner in the Washington,
D.C,. office of Holland & Knight and practices primarily in
the litigation area emphasizing insolvency, Chapter 11, and
creditors’ rights and bankruptcy issues. Richard can be contacted at (202) 457-7049 or richard.lear@hklaw.com; Diane
N. Rallis is an associate in the Boston, Mass., Office of
Holland & Knight and in its Corporate Restructuring,
Insolvency and Creditors’ Rights Group. Diane can be contacted at (617) 305-2104 or diane.rallis@hklaw.com.
Reprinted with permission from Insights, Summer 2009, a
publication of Williamette Management Associates.
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Norman Hsu and Tom Petters, all of whom have been
charged with, or pled guilty to, having defrauded investors
by using later investors’ money to pay early investors’ fictitious profits — have gained virtual household name recognition for themselves and the person attributed with development of the Ponzi business model.1
The pain felt by the duped investors upon realizing that
the funds they entrusted to their advisers were not invested,
but were instead placed into the hands of similarly mislead
investors and the Ponzi scheme perpetrators themselves, may
be only the beginning.
Those who invested with the accused perpetrators of
these frauds are also in the unfortunate position of learning
another term of art — “clawback” — a shorthand term for a
legal theory under which defrauded investors not only suffer
the loss of what they invested with the Ponzi scheme perpetrators, but may also have to give back whatever limited distributions they did receive.
What Is a Ponzi Scheme?
Ponzi schemes are a type of illegal pyramid scheme
named after Charles Ponzi, a Boston businessman. Ponzi
duped thousands of New England residents into investing in
a postage stamp speculation scheme back in the 1920s.
In its classic form, the scheme perpetrator takes money
from investors with a promise of delivering an investment
return from an investment or business operation. But,
instead, the perpetrator makes payments to early investors
from monies obtained from later investors.2
The fraud consists of channeling proceeds “received
from new investors to previous investors in the guise of profits from the alleged business venture, thereby cultivating an
illusion that a legitimate profit-making business opportunity
exists and inducing further investment.”3
Generally, investors are “promised high rates of return
on their investments [and e]arly investors actually receive
the promised returns, creating the impression of a legitimate,
or at least profitable, business, and thereby enticing new
investors into the plan.”4
(continued on Page 122)
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However, “[a]s a result of the absence of sufficient, or
any, assets able to generate funds necessary to pay the promised returns, the success of such a scheme guarantees its
demise because the operator must attract more and more
funds, which thereby creates a greater need for funds to pay
previous investors, all of which ultimately causes the scheme
to collapse.”5
Recent Examples of Ponzi-like Schemes
There has been no shortage of examples of alleged Ponzi
schemes in news of late. Last October, the Securities and
Exchange Commission (SEC) charged Democratic fundraiser Norman Hsu and his company with operating a $60 million Ponzi scheme. That scheme allegedly used investor
funds to compensate sales agents, make political contributions and support Hsu’s luxurious lifestyle.
In December, a federal grand jury indicted Minnesota
businessman Tom Petters on 20 counts of fraud, conspiracy
and money laundering stemming from Petters’ alleged role in
a 13-year, $3.5 billion Ponzi ring. His trial is expected to
begin this summer.
The now most-famous of the Ponzi scheme operators,
Bernie Madoff, fell soon after. On Dec. 11, 2008, Madoff
was arrested by federal agents for violating criminal securities laws. The charges included securities fraud, investment
adviser fraud, and mail and wire fraud. These allegations are
made in connection with a Ponzi scheme that Madoff operated through his company, collecting as much as $65 billion
from investors.
At a plea hearing on March 12, 2009, Madoff pled guilty
to an 11-count criminal information filed against him, admitting that he operated a Ponzi scheme through the investment
advisory side of Bernard L. Madoff Investment Securities
LLC (BLMIS).
The list does not end with Mr. Madoff. On Feb. 17,
2009, the SEC accused Robert Allen Stanford and three of
his companies of orchestrating a fraudulent, multi-billion
dollar investment scheme. The SEC complaint, filed in federal court in Dallas, alleges that one of Stanford’s companies
sold approximately $8 billion of self-styled certificates of
deposit to investors by promising “improbable and unsubstantiated” high interest rates.
In late March, John Anthony Miller, an Orange County
businessman, pled guilty to federal fraud charges related to a
long-running Ponzi scheme in which Miller collected more
than $15 million from investors with bogus promises of annual returns as high as 18 percent. Miller operated the Ponzi
scheme from 2000 through November 2008, when he was
taken into custody as he was preparing to leave the country.
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The self-proclaimed “Chinese Warren Buffet,” Weizhen
Tang, faced federal charges in April 2009 of running a Ponzi
scheme that primarily targeted Chinese-Americans. Tang
raised between $50 million and $75 million from approximately 200 investors. And, according to the SEC’s complaint, Tang operated a Ponzi scheme through his Canadabased hedge fund since at least 2006.
Most recently, also in April, the SEC sued Shawn
Merriman, a Colorado investment manager, alleging that he
ran a Ponzi scheme out of his suburban Denver home for
about 15 years, bilking investors out of $20 million. In its
complaint, the SEC alleges that Merriman’s promises of
returns of 7 to 20 percent were fictitious, but at least he had
good taste, counting among his personal assets several classic cars and 370 works of art, including paintings by
Rembrandt, Rubens and Picasso.
Over the last several months, allegations have been
made against these seven men that they have bilked tens of
thousands of investors out of many billions of dollars.
Several billions of dollars are not accounted for. However,
many investors collected profits along the way and other
investors were fortunate enough to have redeemed their
investments before the schemes unraveled.
At least these investors can breathe a sigh of relief. Right?
Thanks to something known as “clawbacks,” maybe not.
The Clawback Provisions of the Bankruptcy Code
When a large Ponzi scheme falls, somebody is left to
pick up the pieces. Sometimes, that somebody is a bankruptcy trustee. Sometimes, it is a Securities Investor Protection
Corporation (SIPC) representative or trustee. Sometimes, it
is a government agency, such as the Securities Exchange
Commission. Part of the task of picking up the pieces is
determining where the missing money went, getting it back,
and redistributing it.
While the Ponzi scheme perpetrator is a natural first stop
in the effort to recapture misdirected investor money, it is not
the only stop. In many cases, especially bankruptcy cases and
cases brought by SIPC, which are administered by the bankruptcy court, the appointed trustee will also seek to get back
money that was distributed to the victims of the Ponzi
scheme.
The underlying philosophy behind actions against
defrauded investors is that:
1. some of those defrauded investors received distributions
from the money provided by other defrauded investors,
and
2. the playing field should be leveled so that all are
defrauded to roughly the same degree.
There are two legal theories available to a trustee to seek
the return of funds distributed to investors in a Ponzi scheme;
they are lumped together under the generic shorthand “claw(continued on Page 123)
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back.” Neither clawback legal theory is unique to Ponzi
scheme cases, but both are based on well-established bankruptcy law provisions.
The first provision that clawback cases rely upon is the
preferential transfer theory. And, the second provision is the
fraudulent transfer theory.
Preferential Transfers
On April 9, 2009, the trustee liquidating Madoff’s business filed a complaint in federal court in New York against a
bank in Gibraltar and a company in the British Virgin Islands
to recover $150 million wired to, or for the benefit of, those
companies in late October 2008.
The trustee is seeking the return of the funds on the theory that the wire transfer was a preference under Section 547
of the United States Bankruptcy Code, 11 U.S.C. Section 101
et seq. (Bankruptcy Code). A preferential transfer can be
avoided under the Bankruptcy Code and the transferee can be
required to return the funds to the trustee to be shared among
all creditors.
In order to establish that a preference occurred, a trustee
is required to prove: (1) that an interest of the debtor was
transferred within 90 days prior to the filing of the debtor’s
bankruptcy case6 and (2) that the transfer was made:
1. to or for the benefit of a creditor,
2. for or on account of an antecedent debt,
3. while the debtor was insolvent, and
4. enabled a creditor to receive more than he or she would
have received if the transfer had not been made and the
creditor received distributions in accordance with the
Bankruptcy Code.
When applying the provisions of Section 547 to a Ponzi
scheme, courts have had little trouble finding that investors
in the scheme are creditors of the debtor-company that perpetrated the Ponzi scheme. After investing in the Ponzi
scheme, the investor has:
1. a contractual right to the return of the investment, or
2. a claim to get his or her principal back.
The preferential transfer provisions are based on the tort
theory of rescission or an equitable claim for restitution
because of the debtor’s fraud.7
The holder of a claim against a debtor under the
Bankruptcy Code is a creditor, 11 U.S.C. Section 101(10),
and the claim for redemption, rescission or restitution is an
antecedent debt.8
Further, courts have held that because by definition a
Ponzi scheme is insolvent from the beginning, insolvency is
presumed as a matter of law.9
This presumption may not be all that important in the
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context of a preference, however, because the Bankruptcy
Code provides for that same presumption of a debtor’s insolvency for the 90-day period preceding the commencement of
the bankruptcy case.10
The only remaining preference requirement that the
trustee must establish in order to avoid a transfer as a preference is that as a result of the payments during the 90-day
period, the investor received more than he or she would have
received as an unsecured creditor in the liquidation of the
Ponzi-scheme perpetrator, a determination that turns on a
case by case analysis of the amount received by the investor
and the assets available to the trustee to pay other creditors.
Defenses to Preferences
In some Ponzi-scheme cases, investors have argued that
the monies they received were not property of the Ponzischeme perpetrator, but simply delivery of their own funds
that the debtor had held in an express or constructive trust.
They conclude that, since what they got in the 90 days before
the bankruptcy started was their own money, there is no basis
for the trustee to take it back.
Courts have generally put the investor making such an
argument to the task of tracing the principal invested with the
debtor to the payments received by the investor.11
Because money is fungible, and generally co-mingled in
a single account, the tracing exercise can be difficult. Even
success in tracing, however, may not carry the day for the
investor.
The Bankruptcy Code does not require that the debtor
have title to the property transferred in the 90-day period for
the distribution to be recoverable by the trustee. Rather, the
Bankruptcy Code requires that the debtor merely have an
interest in the property.12
Whether the debtor’s interest in the property is the possession of the property or is defeasible title, courts have frequently held that a debtor has an interest in funds obtained
from investors in a Ponzi scheme.13
In addition to arguing that the monies received by the
investor were not property of the debtor, investors have also
asserted defenses to preferences recognized under the
Bankruptcy Code. The most common defenses asserted by
investors to preference actions in Ponzi-scheme cases are the
“ordinary course of business” defense and the “new value”
defenses.
The Bankruptcy Code provides that a trustee may not
avoid as a preference a transfer to the extent that the transfer
related to a debt that was incurred and paid in the ordinary
course of business.14
Courts have tended to find the ordinary course defense
unavailing to Ponzi scheme victims who find themselves to
be preference defendants, holding that there is no ordinary
course when it comes to Ponzi schemes.15
(continued on Page 124)

123

ARTICLES AND COMMENTS
(continued from Page 123)

Other exceptions to the avoidance of a transfer as a preference are the “new value” exceptions. A trustee may not
avoid a transfer as a preference to the extent that the transfer
was intended by the debtor and the creditor to be a “contemporaneous exchange for new value given to the debtor.”16
A transfer also may not be avoided as a preference if,
after the transfer, the creditor gave new value to the debtor
that was not secured by an otherwise unavoidable security
interest and on account of which new value the debtor did not
make an otherwise avoidable transfer to the creditor.17
New value for purposes of Section 547 is defined as
“money or money’s worth in goods, services, or new credit,
or release by a transferee of property previously transferred
to such transferee in a transaction that is neither void nor
voidable by the debtor or the trustee under any applicable
law, including proceeds of such property, but does not
include an obligation substituted for an existing obligation.”18
Therefore, if after receiving a full or partial redemption
of an investment, an investor invests new funds with the
debtor, the investor is likely to have a defense to avoidance
as preferences of at least some of the payments received from
the debtor,19 even if the monies did not provide a material
benefit to the Ponzi-scheme estate and were used only to perpetuate the Ponzi scheme.20
For preference analysis, intent of the investor in making
an investment, or lack of knowledge that they were caught up
in a Ponzi scheme, is not relevant. The purpose of affording
trustees the ability to recover preferential transfers is twofold:
1. to discourage creditors from racing to the courthouse to
dismember the debtor during its slide into bankruptcy
and
2. to further the primary bankruptcy policy of equal distribution among similarly situated creditors.21
Resolution of a preference action will turn on application of the technical, indeed almost mathematical, provisions
of Section 547 of the Bankruptcy Code, even if the investor
was legally entitled to the payment and even though the
investor made the investment in both subjective and objective good faith.
Fraudulent Transfer Law
In addition to seeking to recover the return of an
investor’s principal as a preference, a trustee can seek to
“clawback” payments made to an investor in a Ponzi scheme
under a fraudulent transfer theory.
Fraudulent transfers are defined by Section 548 of the
Bankruptcy Code, the Uniform Fraudulent Conveyance Act
(UFCA), and the Uniform Fraudulent Transfer Act (UFTA).
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Almost all states have enacted either the UFCA or the UFTA,
which are virtually identical in the provisions utilized in
Ponzi scheme clawback cases.22
Section 548(a)(1) of the Bankruptcy Code, authorizes a
bankruptcy trustee to “avoid any transfer ... of an interest of
the debtor in property” that was made with either actual or
constructive fraudulent intent, as more particularly stated in
the statute, on or within two years before the date of the filing of the debtor’s bankruptcy case.23
These same provisions are virtually mirrored under
every state’s fraudulent transfer law, except that the reachback period under state laws is extended from two years to as
many as six years. The ability to avoid fraudulent transfers
utilizing state law, including its extended reach-back period,
is made available to a bankruptcy trustee under Section 544
of the Bankruptcy Code.
Similar to preferences, in pursuing the recovery of funds
from an investor in a Ponzi scheme on a fraudulent transfer
theory, the trustee must prove that the debtor had a property
interest in the funds transferred to the investor. As was discussed in the context of preferences, whether the debtor’s
interest in the property is the possession of the property or is
defeasible title, courts have routinely held that a debtor has
an interest in funds obtained from investors in a Ponzi
scheme.24
Further, as was observed with preferences, because by
definition a Ponzi scheme is insolvent from the beginning,
insolvency is presumed as a matter of law.25
Constructive Fraud
Despite its name, avoidance of a transfer based on constructive fraud requires no fraud at all. Rather, a trustee must
only demonstrate:
1. that the debtor was insolvent when the transfer was
made and
2. that the debtor received less than reasonably equivalent
value in consideration for the transfer.
This analysis is often treated as involving two distinct
determinations:
1. Did the debtor receive value?
2. If so, was the value received reasonably equivalent
value?26
Value is defined for purposes of Section 548 as “property, or satisfaction or securing of a present or antecedent debt
of the debtor. …”27 The Bankruptcy Code defines “debt” as
“liability on a claim.”28 A “claim” includes any “right to payment …” or any “right to an equitable remedy for breach of
performance if such breach gives rise to a right of payment.
…”29
Certainly, an investor in a Ponzi scheme has a claim for
the return of his or her investment either as the result of a
contractual obligation or the investor’s right to restitution.30
(continued on Page 125)
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As a result, payments made to an investor up to the
amount of his or her investment would satisfy an
“antecedent” debt of the debtor, and accordingly, the debtor
would receive value in exchange for the transfers. Further,
the value would certainly be “reasonably equivalent;” it
would be the exact same value — dollar for dollar.31
Transfers to investors in excess of their investment,
however, are a different matter. Courts are generally of the
view that, since there are no actual profits to distribute in a
Ponzi scheme, there is no reasonably equivalent value that
could be exchanged for something that does not exist. In
addition, as a matter of public policy, courts do not want to
support early investors profiting at the expense of those
investors who invested in the scheme late.32
Actual Fraud
Under an actual fraud theory, the trustee may seek to
recover all payments made to the investor, including the
return of the investor’s principal investment. In order to
avoid payments to an investor under Section 548(a)(1)(A),
the trustee must prove that the transfers were made “with
actual intent to hinder, delay, or defraud any entity to which
the debtor was or became ... indebted.”33
The focus of the inquiry is on the debtor’s fraud. Several
courts have held that if it is established that the debtor was
operating a Ponzi scheme, there is a presumption that the
debtor acted with the intent to hinder, delay, or defraud creditors as a matter of law.34
Further, courts have consistently held that criminal convictions based on operating a Ponzi scheme establish an actual fraudulent intent for purposes of the fraudulent transfer
provisions.35
Good Faith Defense
The Bankruptcy Code does provide protection from
avoidance to a good faith transferee for value.36 Section
548(c) provides that a transferee “that takes for value and in
good faith has a lien on or may retain any interest transferred
... to the extent that such transferee ... gave value to the
debtor in exchange for such transfer. ...”37
In order to successfully assert the good faith defense, the
investor must be able to establish that:
1. value was given for the transfers received from the
debtor, and
2. the value was received in good faith.
As is discussed above, an investor in a Ponzi scheme
gives value to the extent of the principal investment in the
Ponzi scheme on the theory that the investment gives rise to
a contractual or equitable claim against the debtor that is satPENNSYLVANIA FAMILY LAWYER
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isfied dollar for dollar by the transfer received from the
debtor. Thus, even in a case premised on the debtor’s actual
fraud, an investor has a sound basis for arguing against a
trustee’s fraudulent transfer action seeking the return of payments towards principal investment.
The burden of demonstrating good faith, however, lies
with the investor and requires meeting an objective good
faith standard.38
In other words, whether the investor had actual, subjective knowledge that the debtor was operating a Ponzi scheme
is irrelevant. Instead, the investor will be called upon to show
that there were no facts that would have put a reasonable person on inquiry notice of the debtor’s fraud.
At least one court has stated that, even returned principal may not be retained by a Ponzi-scheme victim, “if the circumstances would place a reasonable person on inquiry of a
debtor’s fraudulent purpose, and a diligent inquiry would
have discovered the fraudulent purpose”39 (emphasis in original).
The Bayou Cases
In the summer of 2005, a group of hedge funds organized under the “Bayou” name collapsed.40 In unraveling the
collapse, prosecutors alleged that managers Samuel Israel III
and Daniel Marino induced investors to contribute in excess
of $450 million into the funds over a period of nine years by
generating false performance summaries and financial statements under cover of purported “audits” by an accounting
firm.41
Ultimately, the Bayou fund operators pled guilty to multiple charges arising from their operation of a massive Ponzi
scheme. Several federal lawsuits were filed against the
Bayou entities and in April 2006, a receiver was appointed to
conduct the liquidation of the hedge funds.
In May 2006, the receiver elected to place the Bayou
hedge funds into a Chapter 11 bankruptcy proceeding in the
U.S. Bankruptcy Court for the Southern District of New
York, the same court in which the SIPA proceeding for
Madoff’s company is being administered.
The Bayou bankruptcy estate subsequently filed 125
adversary proceedings in the New York bankruptcy court
against those investors who had redeemed part or all of their
investment interests prior to the fund’s collapse in August
2005. Those suits produced various reported decisions
regarding the application of fraudulent transfer law to Ponzi
schemes.42
The adversary proceedings were brought under Section
548(a) of the Bankruptcy Code, and Sections 273 through
276 of the New York Debtor and Creditor Law. The proceedings were brought to recover amounts paid to redeeming
investors. These amounts included both (1) the principal
invested and (2) “fictitious profits” fraudulently reported by
(continued on Page 126)
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the hedge funds.
As the relevant provisions of the New York statute were
substantially similar to Section 548, the court focused its
analysis exclusively on the application of Section 548.
The court held that redemption payments from a Ponzi
scheme presumptively satisfied the “actual fraud” prong of
the fraudulent transfer standard and found that the guilty
pleas and allocutions of the hedge fund’s prior operators
were admissible to establish an “actual intent” to defraud
creditors.43
Further, the court ruled that, as a matter of law, redemption payments received by investors in excess of their original principal based on “fictitious profits,” were required to be
refunded to the estate, regardless of the redeemer’s good
faith.44
The bankruptcy court in Bayou also provided additional
guidance with respect to the parameters of the good faith
defense under Section 548(c). The court concluded that the
“good faith” affirmative defense requires application of an
objective test regarding:
1. whether a reasonable and prudent investor should have
been on inquiry notice of the fraud, and, if so,
2. whether the investor was diligent in its investigation
such that the investigation “ameliorate[d] the issues that
placed the transferee on inquiry notice in the first
place.”45
More specifically, the court evaluated “whether the
defendant requested redemption after learning of a ‘red flag’
which, under an ‘objective’ standard, should have put the
defendant on ‘inquiry notice’ of some infirmity in [the
debtor] or the integrity of its management.”46
It is unclear just how brightly red the flag must be to put
an investor on inquiry notice. “The rule does not require that
the ‘red flag’ be of such specificity as to put the recipient on
‘inquiry notice’ of the actual fraud, or embezzlement, or looting, or whatever ultimately proves to be the cause of loss. It
is sufficient if the red flag puts the investor on notice of some
potential infirmity in the investment such that a reasonable
investor would recognize the need to conduct some investigation.”47
The court concluded that a Ponzi scheme investor could
establish a good faith defense under Section 548(c) if he or
she demonstrates “that his request for redemption was in fact
the result of a good faith reason other than his knowledge of
‘red flags,’ even if he was on inquiry notice and did not make
inquiry before redeeming.”48
By “objective evidence,” the court highlighted “independent evidence of facts, as opposed to mere ‘subjective
assertions of good faith’ by the defendant himself or the tes-
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timony of others that cannot be objectively verified.”49
The court held that a redeeming investor cannot utilize
the good faith affirmative defense unless the investor can
show he or she conducted a diligent investigation of each
potential problem or red flag. Failing such evidence,
investors were required to return their principal as well as
their profits.
Summary and Conclusion
In the Madoff case, the SIPA trustee overseeing the liquidation of BLMIS will be leading the efforts to clawback
funds. That process has already started in an action brought
against a Gibraltar bank and a British Virgin Islands entity to
recover $150 million in alleged preferential transfers under
Section 547 of the Bankruptcy Code.
It seems likely, based on the lessons of the Bayou decisions, that this action will not be the last, and some Madoff
investors who were able to get some of their money out “in
time” before the collapse of the scheme will encounter an
attempt by the SIPA trustee to clawback funds.
While the actions brought on a preference theory for distributions received in the 90 days leading up to the start of
the bankruptcy or SIPA proceeding, or fraudulent transfer
actions seeking recovery of fictitious profits distributed, will
be a challenge to defend, actions brought seeking return of
principal are subject to a good faith defense.
To be sure, the Bayou decisions impose some evidentiary issues in actions premised on “actual fraud” as to the
presence or absence of “red flags” and the investor’s awareness of the existence of those indicators that something was
amiss. That suggests that no blanket proclamations of a likely outcome in those cases is possible, but every case warrants
a fact-specific analysis.
1

Although his name is likely to be forever linked with
illegal pyramid schemes, Ponzi was not the originator of the
“rob Peter to pay Paul” scam. The first individual credited
with developing the scheme was a New York grifter named
William Miller, who defrauded investors out of $1 million in
1899, about $25 million today. Miller’s nickname was “520
percent” due to the remarkable rate of return he promised to
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2
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Reserve of North America), 836 F.2d 1214, 1219 n. 8 (9th
Cir. 1988).
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tion with the liquidation of BLMIS, the Ponzi-scheme estate
does not have to be a debtor in bankruptcy in order for the
preference and fraudulent transfer provisions of the
Bankruptcy Code to provide a basis for the clawback of
funds paid to investors. The court-appointed trustee filed the
preference action in the U.S. Bankruptcy Court for the
Southern District of New York, which is administering the
liquidation of BLMIS under the Securities Investor
Protection Act (SIPA), 15 U.S.C. Section 78aaa, et seq.
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avoided on a preference theory, payments of fictitious profits
are not. Because of the fraudulent scheme, an investor does
not have a “claim” for any profits and, consequently, the payment of fictitious profits on a principal investment is not a
payment on an antecedent debt. Accordingly, the trustee will
not be able to avoid the payment of profits as a preference.
As discussed herein, however, the trustee is not without a
legal theory to attempt to recover payment of profits.
9
In re Randy, 189 B.R. 425, 441 (Bankr. N.D. Ill. 1995);
see In re First Commercial Management Group, Inc., 279
B.R. 230, 235 (Bankr. N.D. Ill. 2002).
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of the filing of the petition and of the commencement of the
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Industrial Banking Corp., 159 B.R. 224, 227 (Bankr. E.D.
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22
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fraudulent conveyance law into the Bankruptcy Code. If the
state statute is the UFCA, Section 544(b) is the UFCA.
Similarly, if the state statute is the UFTA, Section 544(b) is
the UFTA.
23
Section 548(a)(1) authorizes a bankruptcy trustee to
“avoid any transfer ... of an interest of the debtor in property
... that was made ... on or within two years before the date of
the filing of the petition, if the debtor voluntarily or involuntarily — (A) made such transfer ... with actual intent to hinder, delay, or defraud any entity to which the debtor was or
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beyond the debtor’s ability to pay as such debts matured; or
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24
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26
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Utah 1986).
27
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28
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29
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30
Eby v. Ashley, 1 F.2d 971, 973 (4th Cir. 1924) (investor
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266 U.S. 631, 45 S.Ct. 197 (1925).
31
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courts have focused on the subjective knowledge of the
defendant at the time the investment was made to assess the
merits of the wholly or partially satisfied restitution or rescission claim, holding, “[i]f investments were made with culpable knowledge, all subsequent payments made to such
investors within one year of the debtors’ bankruptcy would
be avoidable under Section 548(a)(2) regardless of the
amount invested, because the debtors would not have
exchanged a reasonably equivalent value for the payments.”
In re United Energy Corp., 944 F.2d 589, 596 n.7 (9th Cir.
1991). This seems to ignore the contract-based claim, and is
probably better suited for an “actual fraud” analysis, as discussed herein.
32
In re Hedged-Invs. Assocs., Inc., 84 F.3d 1286, 1290
(10th Cir. 1996) (holding that a debtor operating a Ponzi
scheme does not receive reasonably equivalent value in
exchange for any amounts paid to an investor in excess of
investor’s principal investment); Eby v. Ashley, 1 F.2d at 973
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Technology Corner: Joel B. Bernbaum, Esq.
bernbaum@kanepugh.com
Alicia A. Slade
slade@plummerslade.com
IS A NETBOOK RIGHT FOR YOU?
BY ALICIA A. SLADE
Today, we e-mail, text, chat, blog, and IM (Instant
Message), to communicate quickly with others. We use
Facebook, MySpace, Classmates, LinkedIn, and other professional organization Web sites to stay connected with one
another and we use our Internet-capable PCs, notebooks and
smartphones to accomplish this. We have become a society
where everyone wants communication with others right this
minute. And to capitalize on society’s craze for instantaneous
communication, hardware manufacturers are heavily market-

ing their latest technology device, the netbook, also referred
to as a “mini.” This device fits in between the capabilities of
a smartphone and a notebook computer. According to sales
figures of netbooks for the past year and the projected figures
for this year and next, manufacturers are cashing in big!
These devices have been around for a few years, but now,
mainstream hardware manufacturers, such as HP (Hewlett
Packard) and Dell have their own offerings and are making a
(continued on Page 129)
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huge effort to get these devices into your hands. There are
many commercials on television for netbooks, especially
since it is back-to-school-time for students. They are attractively priced between $300 to $500, but what are you getting
for your money? They look similar to a notebook computer,
but what is different about them, other than the name? It is
important for you to understand the functionality and capability of a netbook so that you can make an informed decision about whether one is right for you.
The name for the device has been around for over 10
years and there were some early releases in the late 1990s,
but they did not catch on and were discontinued. It has been
within the past two years that consumers have become aware
of netbooks. The reason for the failed attempts in the past
was that the technology industry needed to mature and more
importantly, consumers consumption and usage of the
Internet: e-mailing, IM-ing, chatting, and blogging. The
word “netbook” is a general term for these technology
devices, similar to the word “laptop” or “notebook.” They
are small, lightweight notebooks that are designed to be used
for wireless access via LAN and the Internet. No more than
an inch thick and weighing less than three pounds, with a
built-in Web camera, it is no wonder why these devices are
catching on and so attractive to the mobile computing user.
Screen sizes are typically between 8 to 10.1 inches, but not
much larger since there are size limitations due to licensing
agreements with Microsoft (MS). In order for hardware manufacturers to purchase very inexpensive versions of MS
Windows XP and the soon to be released MS Windows 7
operating system, they must adhere to size restrictions for the
screen, processor speed, storage size and amount of RAM so
their device will qualify to have a very inexpensive MS operating system license, around $15/license. This of course is
crucial to keeping the netbooks’ costs low. So, some of the
netbooks have Windows XP, while others have a Linux operating system.
Netbooks have lower-end processor chips; many use the
Intel Atom chip. They do not have the latest and greatest
processor chip from Intel powering them like a pc or notebook computer. Also, they do not have the typical hard disk
Joel B. Bernbaum is counsel to the Norristown law firm of
Kane, Pugh, Knoell & Driscoll, Technology Corner Editor of
the Pennsylvania Family Lawyer and a member of Council of
the PBA Family Law Section. Alicia A. Slade is a Technology
Consultant and the President of Plummer Slade, Inc., a computer networking firm that has been specializing in providing
computer networking and business solutions to law offices
since 1988.
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drive like a PC, but instead, have a solid storage device, similar to a flash drive. Hence the reason they are really for surfing the Internet, e-mailing, chatting, online applications and
some other basic functions like word processing. Netbooks
are not a replacement for your computer that runs all of your
software applications at your office. Instead, they are a supplemental device, like your handheld or smartphone
(Blackberry, Palm, iPhone).
You will find many different manufacturers of netbooks.
— again, many hardware manufacturers call their model a
“mini.” HP, Dell, Toshiba, Acer and Samsung, are just a few
of the manufacturers of these devices. It seems like every
hardware manufacturer wants to capitalize on this new market, even the wireless companies such as AT&T and Verizon.
And why not? The number of units sold has tripled for each
of the past two years and it is expected to continue to do so
throughout the next several years.
(Pictured is the HP Mini 110 XP Edition.)
The HP Mini 110 XP
Edition has the following
for $399:
Three colors: black swirl,
white swirl, or pink chic
Intel Atom Processor N270 (1.6 GHz)
Windows XP Home Edition
1GB RAM
16GB or 32GB Solid State Hard Drive
3 USB Ports
Intel Graphics Media Accelerator Card
10.1” Display
Mini Webcam
Wireless Card Capable
Mobile Broadband Capable (AT&T, Verizon, Sprint)
3 Cell or 6 Cell Lithium Battery
Bluetooth Capable
Norton Internet Security Software
5-in-1 Digital Media Card Reader
RJ45 Port
VGA Port
Built-in Stereo Speakers
Microsoft Office 2007 Home Edition
2.25 lbs.
1 Year Manufacturer’s Warranty
Is a netbook right for you? If you want or need a lightweight mobile wireless device for e-mail, Web surfing, IMing, chatting and blogging, with additional minimal computing capability, it is perfect for you! Great for traveling or for
home use, plus, the price is right! I have my pink chic HP 110
XP model on order as I write.
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Legislative Update:
This article updates the legislative history of the bills
summarized in the March and May 2009 Legislative
Updates. In addition, this article summarizes several other
domestic relations bills introduced in the 2009-10 legislative
session of the Pennsylvania General Assembly since the previous Legislative Update. Status of each bill is provided as of
August 12, 2009. The full text of the bills, as well as their
legislative history, may be found by following the link
“Session Info” at www.legis.state.pa.us.

Updates
The following bills, summarized in the March and May 2009
Legislative Updates, have not advanced further in the legislative process:
House Bills 295 (sibling visitation), 305 (support), 433
(adoption), 434 (adoption), 435 (adoption), 437 (adoption),
438 (adoption), 463 (custody), 537 (custody), 541 (Domestic
Relations Court Judges Commission), 564 (custody), 690
(support), 768 (adoption), 887 (custody; paternity), 909
(adoption), 967 (adoption) and 1140 (paternity).
Senate Bills 49 (alimony), 53 (death during a divorce
proceeding), 230 (paternity), 397 (support), 410 (sibling visitation), 434 (liability for the tortious acts of children), 571
(support) and 625 (adoption).

CHILD ABDUCTION PREVENTION
House Bill 90 (Printer’s No. 82) was approved by the
House on May 11, 2009 by a vote of 193-0 and referred to
the Senate Judiciary Committee on May 12, 2009. The bill
creates a statutory framework for the Uniform Child
Abduction Prevention Act in a new Chapter 52 of the
Domestic Relations Code. The legislation includes sections
concerning the following: cooperation and communication
among courts, actions for abduction prevention measures,
jurisdiction, contents of petitions, factors to determine the
risk of abduction, provisions and measures to prevent abduction, warrants to take physical custody of a child and the
duration of abduction prevention orders.

DEATH DURING A DIVORCE PROCEEDING
House Bill 120 (Printer’s No. 2296; Prior Printer’s Nos.
116 and 344) was approved by the House on June 30, 2009
by a vote of 194-0 and referred to the Senate Judiciary
Stephen F. Rehrer is Counsel with the Joint State Government
Commission in Harrisburg and the Legislative Editor of the
Pennsylvania Family Lawyer.
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Committee on July 1, 2009. The bill, based on the recommendations of the Joint State Government Commission’s
Advisory Committee on Decedents’ Estates Laws, amends
sections 2106, 2507, 6111.1 and 6111.2 of the Probate,
Estates and Fiduciaries Code to account for a situation in
which a party dies during the course of divorce proceedings,
no decree of divorce has been entered, and grounds have
been established as provided in section 3323(g) of the
Domestic Relations Code. The bill conforms these four sections with Act 175 of 2004, which added 23 Pa.C.S. section
3323(d.1) and 20 Pa.C.S. section 2203(c). On second consideration of the bill in the House, an amendment was made to
redrafted section 6111.2(b) (effect of divorce or pending
divorce on designation of beneficiaries), adding a new paragraph (4): any designation of an individual’s spouse as beneficiary of a contractual arrangement providing for payments
to the spouse (such as a life insurance policy, annuity contract, pension or profit-sharing plan), which was revocable
by the individual at his or her death, “shall become ineffective for all purposes and shall be construed as if the spouse
or former spouse had predeceased the individual, unless it
appears that the designation was intended to survive the
divorce based on: (1) the wording of the designation; (2) a
court order; (3) a written contract between the individual and
the spouse or former spouse; or (4) a designation of the former spouse as beneficiary after the decree of divorce has
been entered.”

MARRIAGE
House Bill 270 (Printer’s No. 2181; Prior Printer’s Nos.
289 and 914) was approved by the Governor on July 14,
2009 and became Act 18 of 2009. Previously, the House
approved the bill on March 11, 2009 by a vote of 187-5; the
Senate approved the bill as amended on June 30, 2009 by a
vote of 37-12; and the House concurred in the Senate amendments on July 13, 2009 by a vote of 187-10. Act 18 of 2009
amends section 1503 (persons qualified to solemnize marriages) of the Domestic Relations Code by specifying that a
former or retired justice, judge or magisterial district judge
may solemnize marriages if he or she (1) has served, whether
or not continuously or on the same court, by election or
appointment for an aggregate period equaling a full term of
office; (2) has not been defeated for reelection or retention;
(3) has not been convicted of, pleaded nolo contendere to, or
agreed to an accelerated rehabilitative disposition or other
probation without verdict program relative to any misde(continued on Page 131)
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meanor or felony offense; (4) has not resigned a judicial
commission to avoid having charges filed or to avoid prosecution by law enforcement agencies or by the Judicial
Conduct Board; (5) has not been removed from office by the
Court of Judicial Discipline; and (6) is a resident of
Pennsylvania. The bill also provides in new subsection
(a)(5.1) that a former Pennsylvania mayor may solemnize
marriages if he or she (1) has not been defeated for reelection; (2) has not been convicted of, pleaded nolo contendere
to, or agreed to an accelerated rehabilitative disposition or
other probation without verdict program relative to any misdemeanor or felony offense; (3) has not resigned as mayor to
avoid having charges filed or to avoid prosecution by law
enforcement agencies; (4) has served as mayor, whether continuously or not, by election for an aggregate of a full term in
office; and (5) is a resident of Pennsylvania.

Newly Introduced Legislation
ADOPTION
House Bill 1525 (Printer’s No. 1892), in the House
Health and Human Services Committee, is identical to House
Bill 1453 of 2007 (Printer’s No. 2506), which was introduced in the 2007-08 legislative session but not enacted.
House Bill 1525 adds a new section 2911 to the Adoption
Act, specifying that an adoption agency intending to cease its
operations shall notify the Department of Public Welfare at
least 30 days prior to its closure date, or sooner if possible,
and forward all its case records to the department. If the
agency acted as an intermediary in a case regarding a child
or parent, the department shall forward the case records to
the court that (1) finalized the adoption or (2) will consider
the petition to terminate parental rights or the adoption petition. The department shall dispose of or forward any records
received in the manner most likely to ensure their confidentiality.
House Bill 1719 (Printer’s No. 2171), in the House
Judiciary Committee, amends the Adoption Act. The definition of “adoptee” under section 2102 is amended as follows:
“[a]n individual proposed to be adopted or an individual who
is adopted.” Sections 2503(f) and 2504(e) are new and concern the obligation to file medical history information: “At
the time the parent of the child petitions the court for permission to relinquish forever all parental rights to his or her
child, the court shall advise that parent, in writing, that he or
she shall place nonidentifying medical history information
on file with the court and with the Department of Public
Welfare in the Adoption Medical History Registry.” Section
2909(a) is amended to specify that each birth parent shall
PENNSYLVANIA FAMILY LAWYER
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provide accurate, nonidentifying medical history information
to the department for the registry when the parent petitions
the court to relinquish parental rights. Section 2909(c) as
amended provides that the department shall make forms
available for parents to register and update the required medical history information. Finally, sections 2503(e) and
2504(d) are amended to specify that a parent whose parental
rights have been terminated may place and update personal
information on file with the court and the Department of
Health.
House Bill 1907 (Printer’s No. 2552), in the House
Children and Youth Committee, adds a new section 2911 to
the Adoption Act, specifying that an adoption agency intending to cease its operations shall notify the Department of
Public Welfare at least 30 days prior to its closure date, or
sooner if possible, and submit a plan to the department, subject to the department’s approval, for the closure and transfer
of case records to another agency. The agency shall label its
case records to identify each court (1) that finalized an adoption, (2) where a petition to terminate parental rights was
filed or (3) where a petition to adopt was filed. The department shall then notify each court of the new agency to which
the case records have been transferred.

ALIMONY
Senate Bill 943 (Printer’s No. 1128), in the Senate
Judiciary Committee, is the same as Senate Bill 49 of 2009
(Printer’s No. 34), summarized in the March 2009
Pennsylvania Family Lawyer, except that Senate Bill 943
eliminates the following provision under proposed section
3701.2(d)(2): “In the court’s sole discretion, it may consider
the option of awarding one year of alimony for every three
years of marriage prior to final separation. This provision
shall not be considered a guideline for all cases.” Senate Bill
943 amends Chapter 37 of the Domestic Relations Code and
is based on the recommendations of the Joint State
Government Commission’s Advisory Committee on
Domestic Relations Law. Under the bill, current sections
3701, 3706 and 3707 are repealed in favor of a new statutory framework. The court will consider an award of alimony
at the request of a party and upon a determination that (1) the
petitioner has unfunded needs and (2) the respondent has
excess income. The terms “unfunded needs” and “excess
income” are separately defined, and the court must consider
ten factors for such. The amount of alimony is equal to the
least of the amount of the unfunded needs, excess income or
the spousal support determined under the support guidelines.
The court will also determine whether the alimony award
should have a definite or indefinite term. The court must consider all relevant factors in determining the duration of the
alimony award, including ten stated factors. In addition to
awarding an indefinite term of alimony in appropriate cases,
(continued on Page 132)
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the court will consider an indefinite term of alimony when
the obligee (1) is the primary custodian or caretaker of and is
providing care for an unemancipated child of the parties, if
the child suffers from a serious physical or mental disability
and (2) lacks sufficient income or earning capacity and sufficient property (both separate and marital) to pay reasonable
living expenses, including the cost of medical treatment for
the child. An award of alimony with an indefinite term may
be modified or terminated upon a material change in circumstances of either party of a substantial and continuing nature.
Under the legislation, if the marital assets are insufficient to
effect economic justice, then the court may award compensatory and/or reimbursement alimony, which are separately
defined. In awarding alimony, the court must set forth the
reasons for its denial or award, and the amount and duration
of alimony, with specific reference to the relevant statutory
factors. An alimony award may be modified, suspended or
reinstituted, or a new award made, based upon a material
change in circumstances of either party of a substantial and
continuing nature. Although the court may not modify the
duration of an alimony award that has a definite term, an
award that has an indefinite term may be modified to set a
definite term. An alimony award terminates when the obligee remarries, enters into cohabitation (which is separately
defined) or dies, or when the obligor dies (unless otherwise
indicated in the prior order of court), but an award for compensatory or reimbursement alimony does not terminate
upon the remarriage or cohabitation of the obligee (it may,
however, terminate upon the death of either party). Absent a
specific provision to the contrary, an agreement for the payment of alimony is not subject to modification.

CUSTODY
House Bill 1347 (Printer’s No. 1626), in the House
Judiciary Committee, is identical to House Bill 1138 of 2007
(Printer’s No. 1388), which was introduced in the 2007-08
legislative session but not enacted. House Bill 1347 adds a
new section 5311.1 to the Domestic Relations Code, specifying that if the parents of an unmarried child were never married to each other, the court may grant to the child’s grandparents reasonable partial custody and/or visitation rights,
upon a finding that such rights would be in the best interest
of the child and would not interfere with the parent-child
relationship. In addition, the court must consider the amount
of personal contact between the grandparents and the child
prior to the application. The bill also amends section 5301
(declaration of policy) of the Domestic Relations Code to
assure continuing contact of the child(ren) with the grandparents when the parents were never married to each other.

House Bill 1639 (Printer’s No. 2037), in the House
Judiciary Committee, is based on the work of the Joint State
Government Commission’s Advisory Committee on
Domestic Relations Law and Senate Bill 74 of 2007
(Printer’s No. 103), which was introduced in the 2007-08
legislative session but not enacted. House Bill 1639 repeals
Chapter 53 of the Domestic Relations Code (Custody), sections 5301 through 5315, and adds a new Chapter 53 (Child
Custody), sections 5321 through 5340. The bill also repeals
section 4346 of the Domestic Relations Code (contempt for
noncompliance with visitation or partial custody order),
recodifies it as section 5323(g) and specifies that contempt is
also punishable by the award of counsel fees and costs.
House Bill 1639 provides that “it is the public policy of this
Commonwealth, when in the best interest of the child, that
both parents share fully in the rights and responsibilities of
raising the child upon separation or dissolution of marriage
… [and] to maximize the child’s time with each parent to
assure continuing emotional and physical connection of the
child to both separated parents …” Among other things, the
bill sets forth requirements for standing (sections 5324 and
5325), presumptions for contested custody cases concerning
primary physical custody (section 5327), factors used in
determining the best interest of the child when the court
awards custody (section 5328), considerations regarding
criminal convictions and criminal charges (sections 5329 and
5330) and a statutory framework for cases involving relocation (section 5337). The bill also requires parenting plans in
contested custody proceedings (section 5331) and addresses
informational programs (section 5332), counseling (section
5333), a guardian ad litem for the child (section 5334), counsel for the child (section 5335), access to records and information (section 5336), modification of existing orders (section 5338), court-appointed child custody health care or
behavioral health practitioners (section 5340) and the award
of counsel fees, costs and expenses (section 5339).
Specifically, the bill mandates that the court be gender neutral in determining the best interest of the child and “[n]o
party shall receive preference based solely upon gender in
any award granted under this chapter” (section 5328(b)).
Finally, section 5336(a)(2) specifies that “[a]ccess to any
records and information pertaining to the child may not be
denied solely based upon a parent’s physical custody schedule.”
Senate Bill 854 (Printer’s No. 1019), in the Senate
Judiciary Committee, is similar to Senate 414 of 2007
(Printer’s No. 461), which was introduced in the 2007-08
legislative session but not enacted. Senate Bill 854 amends
section 5303(b.2) of the Domestic Relations Code and specifies that a court may not award custody, partial custody or
visitation to, or allow contact or communication by, a parent
who has been convicted of murder of the other parent of the
(continued on Page 133)

132

PENNSYLVANIA FAMILY LAWYER
OCTOBER 2009

LEGISLATIVE UPDATE
(continued from Page 132)

child who is the subject of the order. Unlike Senate Bill 414,
Senate Bill 854 retains the exception “unless the child is of
suitable age and consents to the order.”

FORFEITURE UNDER INTESTATE
SUCCESSION
House Bill 1814 (Printer’s No. 2360), in the House
Judiciary Committee, adds a new section 2106(b.1) to the
Probate, Estates and Fiduciaries Code to provide for exceptions to a parent’s share forfeiture under subsection (b)(1),
which specifies that a parent has no right or interest in the
real or personal estate of his or her minor or dependent child
if the parent, for at least one year prior to the child’s death,
failed to support the child or deserted the child. Under the
bill, subsection (b)(1) does not apply to a parent who (1)
resumed care and maintenance of the child at least one year
prior to the child’s death and continued the same until the
death or (2) was deprived of custody under a court order but
substantially complied with a court order of support for the
child at least one year prior to the child’s death and continued such support until the death.

FUNDS FOR THE CHILDREN’S TRUST FUND
House Bill 1586 (Printer’s No. 1967) and Senate Bill
919 (Printer’s No. 1110) increase the $10 surcharge on all
applications for marriage licenses and all divorce complaints,
to be paid into the Children’s Trust Fund. Under the bills, a
$35 surcharge is imposed on a marriage license application,
and a $25 surcharge is imposed on a divorce complaint.
House Bill 1586, in the House Judiciary Committee, was
reported from the House Children and Youth Committee with
a request to re-refer the bill to the House Judiciary
Committee. On June 30, 2009, House Bill 1586 was reported as committed from the House Judiciary Committee and
received first consideration. On June 16, 2009, Senate Bill
919 was reported as committed from the Senate Judiciary
Committee and received first consideration.

FUNDS FOR VICTIMS OF DOMESTIC
VIOLENCE
House Bill 1588 (Printer’s No. 1969) and Senate Bill
920 (Printer’s No. 1111) are identical to House Bill 59 of
2007 (Printer’s No. 84), which was introduced in the 200708 legislative session but not enacted. With the exception of
minor technical changes, the bills are also identical to Senate
Bill 269 of 2007 (Printer’s No. 306), also introduced in the
2007-08 legislative session but not enacted. House Bill 1588
and Senate Bill 920 raise the fee regarding a marriage license
or declaration from $3 to $38, of which $35 shall ultimately
be forwarded to the Department of Public Welfare for use for
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victims of domestic violence. The bills also impose a $25 fee
for the commencement of an action for divorce or marriage
annulment, which fee shall be forwarded to the department
for the same purpose. Such monies will not be used to supplant federal and state funds otherwise available for domestic violence services. On June 30, 2009, House Bill 1588 was
reported as committed from the House Judiciary Committee
and received first consideration. On June 16, 2009, Senate
Bill 920 was reported as committed from the Senate
Judiciary Committee and received first consideration.

LIABILITY FOR THE TORTIOUS ACTS OF
CHILDREN
House Bill 1372 (Printer’s No. 1673), in the House
Judiciary Committee, is identical to House Bill 1868 of 2007
(Printer’s No. 2554), which was introduced in the 2007-08
legislative session but not enacted. House Bill 1372 amends
section 5505 of the Domestic Relations Code by raising the
monetary limits of parents’ liability for their child’s tortious
acts. The $1,000 amount is raised to $2,000, and the $2,500
amount is raised to $5,000. The bill also makes technical
amendments to subsection (b) (proceedings where loss
exceeds liability).
House Bill 1797 (Printer’s No. 2333), in the House
Judiciary Committee, adds a new section 5505(d) to the
Domestic Relations Code regarding the discharge and transfer of liability. The bill provides that any monetary liability
maintained by a parent of a child who committed a tortious
act against another person shall be discharged when the child
turns 21. At that point, any remaining unpaid restitution order
for the parent will become the liability of the child.

MARRIAGE
Senate Bill 935 (Printer’s No. 1124), in the Senate
Judiciary Committee, amends the Domestic Relations Code
to permit same-sex marriages. Under the bill, the definition
of marriage under section 1102 is amended to provide that
marriage is a “civil contract [by which one man and one
woman take each other for husband and wife] between two
people who enter into matrimony.” The bill also repeals section 1704 (marriage between persons of the same sex), which
provides the following: “It is hereby declared to be the strong
and longstanding public policy of this Commonwealth that
marriage shall be between one man and one woman. A marriage between persons of the same sex which was entered
into in another state or foreign jurisdiction, even if valid
where entered into, shall be void in this Commonwealth.”
Finally, the bill adds a new section 1704.1 (same-sex marriages), which provides that (1) a religious sect may not be
compelled to perform same-sex marriages and (2) marriages
performed legally outside Pennsylvania shall be recognized
by Pennsylvania.
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Section News:

Jay A. Blechman, Esq.
blechman@steinerblechman.com

William L. Steiner, Esq.
steiner@steinerblechman.com
The Summer Meeting of the Pennsylvania Bar
Association Family Law Section, lead by Chair Carol A.
Behers, took place in Savannah, Ga., at the Westin Savannah
Harbor Golf Resort & Spa from July 16, 2009 through July
19, 2009.
On Thursday, July 16, the Section’s Governing Council
met and then there was a Welcome Dinner Party for the meeting attendees, and guests. For those who decided to continue
the socialize until later into the evening, desserts and refreshments were made available.
On Friday morning, July 17, after a full breakfast, a CLE
plenary program was featured. It was titled “The Impact of
Difficult Economic Times Part I” which was moderated by
David N. Hofstein and presented by Hon. Kim D. Eaton,
David N. Kaplan, Paul Kaufman and Frederick R. Mogel.
After a short break, two workshops were offered, including “Anatomy of a Case: Planning for an Equitable
Distribution Trial” which was moderated by David Ladov
and featured Hon. James P. MacElree II, Richard F.
Brabender Jr., Gary J. Friedlander, Kenneth J. Horoho
Jr. and Mary Sue Ramsden and “Divorce over 50” which
was moderated by Mary E. Schellhammer and featured
Hon. Mason Avrigian Sr., William F. Hoffmeyer, Melaine
S. Rothey and David C. Schanbacher.
The attendees, families and guests were given free time
for exploring, relaxing and enjoying lunch and dinner. There
were four organized activities offered to attendees, families
and guests: a Golf Tournament, an Historic Downtown
Trolley Tour, a, Historic Walking Ghost Tour and a Savannah
Pub and Tavern Tour. After a busy day of touring Savannah,
desserts and refreshments were made available at the hotel.
Section members and guests socialized until late into the
evening.
Jay A. Blechman is a partner with the Pittsburgh law firm of
Steiner & Blechman, Section News Co-editor of the
Pennsylvania Family Lawyer, Past Chair of the PBA Family
Law Section and Past President and Treasurer of the
Allegheny County Bar Association. William L. Steiner is a
partner with the Pittsburgh law firm of Steiner & Blechman,
Section News Co-editor of the Pennsylvania Family Lawyer,
a past member of Council of the PBA Family Law Section
and past Chair of the Allegheny County Bar Association
Family Law Section.
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On Saturday, July 18, after a full breakfast, a Section
Business meeting took place. After the business meeting, a
CLE plenary program was offered entitled “The Impact of
Difficult Economic Times Part II,” which was moderated by
Natalie L. Famous and featured Mark K. Altschuler, Eric
E. Bononi, Amy P. DeShong, Donal Kirwan, Barbara L.
Payne, Edward B. Pennfield and Carolyn M. Zack.
After a short break, two workshops were offered including “Custody Potpourri” which was moderated by Pamela L.
Purdy and featured Darren J. Holst, Lindsay Gingrich
Maclay and Judy M. Springer and “Ethics of Marketing
and Collecting in Difficult Economic Times” which was
moderated by Joanne Ross Wilder and featured Maribeth
W. Blessing and Robert H. Davis Jr.
The attendees, families and guests were again given free
time for exploring, relaxing and enjoying lunch and dinner.
There were two organized activities offered to attendees,
families and guests: a Midnight in the Garden of Good and
Evil Tour and an Historic District Shopping and Shabby Chic
Tour. After another busy day of touring Savannah, a Farewell
Reception was offered. Hospitality was provided after the
Reception, in order to provide a forum for Section members
to further socialize.
On Sunday, July 19, after a Continental Break, a CLE
program took place entitled “Town Hall Meeting: Rules
Update, Case Law Update and Legislative Update,” which
was moderated by Gerald L. Shoemaker Jr. and Gary J.
Friedlander and featured Carol A. Behers, Carol S. Mills
McCarthy, Quintina M. Laudermilch, Stephanie E.
Murphy, Jessica F. Moyer, Christine Gale and Mary H.
Burchik.
The weekend was both an educational, and entertaining,
one for those in attendance. Any suggestions for a future
seminar, and suggested meeting locations, should be provided to Chair Jeffrey M. Williams. Questions regarding
Section business may be addressed to any Officers, or members of Council, at any time.
Reservations for attendance at the next meeting of the
Section at the Hotel Hershey should be made directly with
the hotel by calling (717) 533-2171. Room reservations
should be made early to assure the special rate provided to
Section members. The meeting will take place Jan. 15, 2010
through Jan. 17, 2010. Put the date on your calendar today.
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PBA Family Law Section
2009 Summer Meeting Photos
Photography by Gail C. Calderwood
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BRIEFS AND BREASTMILK
BY JESSICA A. PRITCHARD, ESQ.
He was bald, chubby and his bellows had me running
down the office hall. For eight weeks this year, that did not
describe my boss, but my newborn, Patrick. Four weeks
after Patrick arrived in the world, via C-section, he and I
went back to work at the hallowed halls of Williams & Hand.
To understand why my four-week-old infant and I were
headed to the office so shortly after his birth, some background is required. I work at a small law firm that limits its
practice to family law. We have grown from two attorneys to
six in the past four years.
Patrick is my third child. He was born just 3-½ years
after his oldest sibling. I previously had enjoyed two family
leaves of approximately six months each. My second family
leave had to be extended as the result of medical issues that
my daughter experienced at birth.
The impact of my family leave absences, on both my coworkers and clients, are significant. I was determined to find
a solution that would meet my needs to bond with (and
nurse) my baby as well as meet the needs of my clients and
co-workers.
When I told the bosses that baby No. 3 was going to be
arriving, and their hearts started beating again, I asked if I
could bring the baby into the office for a time. They clearly
were not sure if that would be a good idea. The bosses
thought the staff might be distracted with the baby and I
might not be productive. I quickly convinced them otherwise.
I had a secret meeting with the staff and said we could
only stare at and play with the baby when the bosses were out
Jessica A. Pritchard is an associate in the Doylestown firm of
Williams & Hand, P.C. and was named by Philadelphia
Magazine as a Pennsylvania Super Lawyer Rising Star in
2006, 2007 and 2008. She is a member of the PBA Family
Law Section, Bucks County Bar Association Family Law
Section, Bucks County Inn of Courts and Advisory Board,
Mental Health and Mental Retardation in Bucks County.

of the office. I also assured my co-workers that childcare was
clearly not in their job description. I was adamant I would
not ask for their help.
The night before I was due back to work, my husband
and I brought a baby swing and supplies to my office. A file
drawer was emptied and refilled with diapers, wipes and
baby blankets. A corner of my office was designated for
Patrick. For a brief few moments, I wondered if this crazy
scheme would succeed.
When Patrick and I arrived at the office, there were the
appropriate “oohs” and “aahs.” (It should be noted that I
make very cute babies.) Then, it was down to business.
Patrick slept most of the day and I was able to get work done.
I did not go to court for an additional four weeks. I only told
certain clients about my plan and I would like to believe that
no one was the wiser.
The most distracted co-workers were my two bosses,
Jeff and Kevin. Jeff would burp Patrick while on phone conferences and Kevin would carry him around the office like a
red-rope file. Jeff would often come down the hall with a colleague or client to get a peek at the baby.
Patrick was also the star of lunch hour. We joked that his
first words would be “I object” or “overruled.”
My promise not to inconvenience the staff with my
baby’s needs was met with an (unsurprising) willingness and
desire to help. I soon realized I would need help from coworkers and that it would “take a law firm to raise a baby.”
Patrick was often cradled and jiggled by my assistant when I
needed to take important calls. I quickly learned how to type
and nurse at the same time. Another co-worker performed an
emergency diaper change when Patrick awoke early from his
nap and I had yet to finish my meeting in the conference
room. The joyous chaos a baby brings to a home was brought
to work.
All evidence of Patrick is gone from the office now. For
a few months in 2009, however, “family law” had a completely different meaning at Williams & Hand, P.C.

ADDITIONAL PA. FAMILY LAWYER INDICES AVAILABLE:
Vols. 21-23 (1999-2001) in 24 Pa. Family Lawyer 70 (November 2002)
Vols. 24-26 (2002-04) in 27 Pa. Family Lawyer 63 (September 2005)
Vols. 27-29 (2005-07) in 30 Pa. Family Lawyer 32 (April 2008)
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PBA Midyear Meeting
JANUARY 20-24, 2010
ATLANTIS PARADISE ISLAND,
BAHAMAS
Find photo and video tours of the resort at
www.atlantis.com.
Registration information coming soon!
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PBA FAMILY LAW SECTION MEMBERSHIP INCENTIVE PROGRAM
BY DANIEL J. CLIFFORD, ESQ.
In July 2008, then-Section Chair Carol Behers appointed a Subcommittee consisting of Section Secretary Christine
Gale, Treasurer Dan Clifford and Council Member Sandra
Davis to review the possibility of creating a scholarship program to assist qualified Section Members by defraying some
of the costs of attending Section Conferences.
At the January 2009 Council Meeting in Pittsburgh,
Council voted in favor of establishing a Membership
Incentive Program that designates the sum of $2,000 annualDaniel J. Clifford is a partner in the Philadelphia law firm of
Weber Gallagher Simpson Stapleton Fires & Newby and
managing partner of the firm’s Norristown office; Secretary
of PBA Family Law Section; Zone 9 Delegate to PBA House
of Delegates; Past Chair of Montgomery Bar Association
Family Law Section; past Board of Directors of Montgomery
Bar Association; Co-Chair of its Diversity Committee; member of Montgomery County Board of Commissioners’
Advisory Committee to the Montgomery County Office of
Children & Youth; Chairman, Zoning Hearing Board,
Springfield Township, Montgomery County; and member,
Board of Directors, Adoptions From The Heart.

ly for scholarships.
The scholarships will cover the payment of registration
fees for attendance at one of the Winter Conferences.
Eligible recipients are Section Members who are:
(a)
young/new to the practice;
(b)
from solo practice or small firm; and/or
(c)
from counties that have been under-represented at Section Conferences.
The Resolution passed Council unanimously and the
first set of scholarships will be available for the Winter 2010
meeting in Hershey.
Interested applicants should forward their CV and a
brief statement as to why they believe they are eligible for
the scholarship to the attention of Michael Shatto, PBA, P. O.
Box 186, Harrisburg, PA 17108-0186.
For the January 2010 Conference, the Membership
Incentive Program will be administered by President-Elect
Cheryl Young and First Vice Chair Joseph Martone who will
make a recommendation to President Jeff Williams for
Executive Committee approval.
Applications should be submitted no later than Oct. 31,
2009.

WESTMORELAND BAR ASSOCIATION FAMILY LAW COMMITTEE &
YOUNG LAWYERS COMMITTEE APPROVE STIPEND
FOR PBA FAMILY LAW SECTION MEETINGS

Each year, a delegation of members from the
Westmoreland Bar Association Family Law Committee
attends the summer and winter meetings of the PBA
Family Law Section. These events are highly informative,
and well attended by family lawyers from across the
Commonwealth. In support of the WBA Family Law
Committee’s mission to enhance our delegation, keep our
members informed of developments in the law, and to aid
in the improvement of skills of young lawyers, the WBA
Board approved a $500 stipend to defray the cost for a first
time attendee or young lawyer to attend the 2009 summer
meeting, which took place July 16-19, at the Westin
Savannah Harbor Golf Resort & Spa, in Savannah, Ga.
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If you have any questions about the stipend, please feel
welcome to contact committee chairs
Abby De Blassio, Esq.
101 Ehalt St., Suite 107
Greensburg, PA 15601
(724) 832-9440
deblassiolaw@aol.com
Michael J. Stewart, Esq.
Stewart, McArdle, Sorice, Whalen, Farrell, Finoli &
Cavanaugh
229 South Maple Ave
Greensburg, PA 15601
(724) 836-0321, Ext. 18
mstewart@greensburglaw.com
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Sidebar:

Gerald L. Shoemaker, Esq.
gls@hangley.com

Our condolences go to Maria Cognetti on the recent
passing of her father, Joseph.
Congratulations to Mary Sue Ramsden of Pittsburgh’s
Raphael Ramsden and Behers, P.C. on her receipt of the PBA
Women in the Profession Lynette A. Norton Award, which is
awarded to a woman who excels in litigation and who is
devoted to mentoring female attorneys.
Congratulations to the following family lawyers who
were appointed to the Pennsylvania Domestic Relations
Procedural Rules Committee: Judge David N. Wecht of
Allegheny County; Judge Anthony G. Marsili of
Westmoreland County; David Ladov of West
Conshohocken’s Cozen O’Connor; Mark J. Goldberg of
Pittsburgh’s Goldberg Gruener Gentile Horoho & Avalli;
and Ann G. Verber of Philadelphia’s Obermayer Rebmann
Maxwell & Hippel.
Judy Springer of Philadelphia’s Fox Rothschild
received the 2009 Volunteer Award from the Philadelphia
Coalition for Victim Advocacy. Congratulations, Judy!
Congratulations to Lise A. Fisher of Philadelphia’s Law
Offices of Michael E. Fingerman, who is the recipient of
2009 American Bar Association Family Law Section Pro
Bono Award. Lise received the award for all of her efforts as
a pro bono attorney on behalf of many clients and for serving on the board of the Philadelphia Volunteers for the
Indigent Program.
The Norristown office of Wolf Block, which housed
five family lawyers, is now the Norristown office of Weber
Gallagher Simpson Stapleton Fires & Newby LLP.
Present in the office are Lynne Z. Gold-Bikin, Daniel J.
Clifford, Christian Badali, Andrew Taylor and Jonathan
Hoffman. Congratulations to Dan on also being appointed
by the Board of Commissioners to serve on the Advisory
Committee to the Office of Children and Youth.
Julia Swain of Philadelphia’s Fox Rothschild is the
recipient of the White Hat Award from Philadelphia’s Legal
Clinic for the Disabled in recognition of her volunteer work
for the clinic. Congratulations, Julia! In addition, Julia was
just named partner at Fox Rothschild.

Gerald Shoemaker is Sidebar Editor of the Pennsylvania
Family Lawyer, and an associate in the Norristown office of
Hangley Aronchick Segal & Pudlin, a past member of the
Councils of the PBA and ACBA Family Law Sections and
active in the Montgomery County Bar Association Family
Law Section.
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Julie R. Yarzebinski has joined the Monroeville office
of Family Legal Center, LLC as an associate.
Congratulations to Cheryl Young of Norristown’s
Hangley Aronchick Segal & Pudlin on her appointment to
the Board of Governors of the PBA House of Delegates as an
at-large governor representative. Cheryl was also named the
“Philadelphia Best Lawyer Family Lawyer of the Year” for
2009.
Best wishes to Brian E. McKinley of Pittsburgh’s
Wilder & Mahood on his marriage to Kristen Pepe on May
30, 2009.
Congratulations to Rachel Peasley Martone on her
recent graduation. Parents are Erie county lawyers, Paige
Peasley and Joe Martone.
Congratulations to Gail Calderwood and Elizabeth
Molnar of Pittsburgh’s Raphael Ramsden & Behers, P.C.
on being named 2008 Pennsylvania Rising Stars. This is
Gail’s fourth year on the list and Elizabeth’s third.
Congratulations to Michael and Sarah Bertin on the
birth of their second child, Jacob Robert, on July 22, 2009.
Michael is with Philadelphia’s Obermayer Rebmann
Maxwell & Hippel. Proud grandparents are Judge Emanuel
Bertin and his wife, Roslynne.
Congratulations to James H. Richardson, Jr. of Erie’s
Elderkin, Martin, Kelly & Messina on being elected
President of the Pennsylvania Shrine Association.
The PBA Family Law Section is proud to have the following individuals reappointed to leadership positions within the PBA: Chris F. Gillotti of Pittsburgh’s Gillotti,
Capristo & Beck PC renamed Chair of the Judicial
Evaluation Committee; Joanne Ross Wilder of Pittsburgh’s
Wilder & Mahood renamed Chair of the Legal Ethics &
Professional Responsibility Committee; the Honorable
Mason Avrigian of Blue Bell’s Wisler Pearlstine, LLP
renamed Chair of the Senior Lawyers Committee; Helen E.
Casale of Norristown’s Hangley Aronchick Segal &
Pudlin renamed Chair of the Gay and Lesbian Rights
Committee; and Mary Cushing Doherty of Norristown’s
High Swartz LLP renamed Chair of the Review &
Certifying Board.
The American Academy of Matrimonial Lawyers has
new Pennsylvania “Fellows.” Congratulations to Sophie P.
Paul of Pittsburgh’s Gillotti Capristo & Beck, Kerri
Cappella of Pittsburgh’s Goldberg Gruener Gentile
Horoho & Avalli and Melaine Rothey of Pittsburgh Jones
Gregg Creehan & Gerace LLP who worked long hours to
achieve this success.
PENNSYLVANIA FAMILY LAWYER
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Hey, gang!
You have kids, christenings, bar/bat mitzvahs ... and your significant others ... and your law
practices. Let me know what is going on!!! The “Sidebar” may be at the end of the
Pennsylvania Family Lawyer, but many read it first.
So let me know what is going on by mail, fax or e-mail: Gerald L. Shoemaker, Esq.,
2 West Lafayette Street, Suite 275, Norristown, PA 19401.
Telephone: (610) 313-1674/Fax:(610) 313-1689/E-mail: gls@hangley.com

Are you taking advantage of these benefits included
in your PBA Family Law Section membership?
•

FREE Pennsylvania Family Lawyer newsletter —
Still mailed in hard copy to all Section members AND available online anytime for reference

•

FREE online FAMILY LAW SECTION Member Directory — see screen shot below
Search fellow Section members by name, county or zip code

Visit the PBA Web site at www.pabar.org and log in as a member in the upper-right corner.
Then click on “Sections” along the left side and navigate to the Family Law Section, then click on
“Membership.”
You must log-in as a PBA member in order to access these benefits exclusive to Section members.
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“Legal Eagle” Column Compilation Now Available
A long time ago in a galaxy far, far away, there was born
one of the clearest legal minds to grace the world of matrimonial law in Pennsylvania. Patricia G. Miller was not
always a lawyer. She actually graduated from the University
of Colorado with a degree in chemistry and was a medical
technologist. She was a longtime abortion rights activist in
Colorado and Pennsylvania, where she was on the forefront
of the passage of America’s first liberal abortion law in 1967.
While raising three children she graduated from the
University of Pittsburgh School of Law, remade herself as a
civil rights lawyer, then a partner with the prominent matrimonial firm of Wilder & Miller until she established the matrimonial law group at Reed Smith L.L.P. She left the world
of advocacy to become the first Equitable Distribution
Master in the Court of Common Pleas of the Allegheny
County Family Division having been appointed by Justice
Max Baer (then Administrative Judge). She has served as the
Equitable Distribution Master and a Complex Support
Hearing Officer for nearly 15 years, winning accolades from
the Pennsylvania Supreme and Superior Courts, the
Allegheny County Common Pleas Court Judges and the Bar.
More significantly, she was a co-author of the first edition of
Pennsylvania’s Family Law: Practice and Procedure

Handbook, the author of The Worst of Times, published in
1993 by Harper Collins, an oral history of the impact of illegal abortions (which she wrote while taking a sabbatical at
Reed Smith), a monthly column for the Pittsburgh PostGazette titled “Legal Eagle,” numerous Pennsylvania Bar
Association, Pennsylvania Bar Institute and Pennsylvania
Family Lawyer articles and comments and a decade and a
half of equitable distribution and support decisions. Master
Miller is not afraid to speak her mind in Court and outside of
Court. She has strong convictions and wise thoughts, many
of which were incorporated into her monthly “Legal Eagle”
column. Joel H. Fishman, Ph.D., Allegheny County Law
Librarian and Professor at Duquesne University School of
Law was inspired one night to preserve this wonderful collection. He wanted distribution because these articles are not
only important to us as lawyers, but to our clients and the
general public. This book is great reading and something that
all of us will be giving to our clients to consider. There are
words of wisdom for each one of them — and us, too. Enjoy
the reading, as I did each month.
— David S. Pollock

PATRICIA G. MILLER’S ARTICLES FROM THE “LEGAL EAGLE”
COLUMN FROM THE PITTSBURGH POST-GAZETTE (1993-2001)
Compiled and edited by Joel Fishman, Ph.D., with a Forward by David S. Pollock, Esq., Pollock
Begg Komar Glasser LLC, Pittsburgh, PLRI, 2008. xvii, 176p. ISBN: 978-1881751-17-7
$25 per paperback volume; $35 per bound volume (cash or check only)
Name ________________________ Firm __________________________________________
Address ______________________________________________________________________
City ________________________________ State ____________ ZIP code ______________
Phone Number ________________________________________________________________
■ Paperback
■ Hardcover
No. of Copies ______________________________________

For more information, e-mail joelfishman1@yahoo.com
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CHILDREN’S PLAYROOMS IN THE COURTS: NEW DVD AVAILABLE
National Council Of Jewish Women, Pittsburgh Section,
(NCJW) has operated child care centers in the Allegheny
County Courts for nearly 30 years. These rooms, well known
to and supported by the Family Law Division of the
Allegheny Bar Association, provide a stress-free and safe
environment for children whose families are involved in
court proceedings. Most recently, the program has expanded
to provide for jurors’ children with advance registration.
Now a DVD is available that depicts all three of these
bright, cheerful children’s playrooms — Family, Municipal
and Criminal Courts. Produced through the auspices of the
Allegheny County Bar Association’s videography department, the purpose of this DVD is threefold:
First, it will be played in the courts and on various organizational Web sites so that caregivers will feel comfortable
in leaving their charges in the care of the volunteers and staff.

Second, it will be utilized to inform lawyers and lay people
that this service exists. Lastly, the DVD will be used to
recruit volunteers.
NCJW urges members of the Family Law Division to
assist in distribution of this information by showing the DVD
to constituents, clients, organizations and associations, or
anyone who might benefit from the services provided in the
rooms.
The DVD is available by calling National Council of
Jewish Women, Pittsburgh Section, 1620 Murray Avenue,
Pittsburgh, PA 15217, (412) 421-6118, or e-mailing adminasst@ncjwpgh.org.
To defray the cost of production and distribution a donation is requested of at least five dollars ($5.00). Anyone who
orders a copy of the DVD is welcome to retain it and distribute it to any interested parties.

INDEX TO PENNSYLVANIA FAMILY LAWYER VOLS. 1-20 (1980-98)
viii, 112p; 8 1/2 x 11; cloth binding
All cases (with proper citations), articles cross-indexed by name and subject matter

Prepared by and available from:
Joel H. Fishman, Ph.D., Assistant Director for Lawyer Services
Duquesne University Center for Legal Information: Allegheny County Law Library
921 City-County Building, 414 Grant Street,
Pittsburgh, PA 15219
(412) 350-5353/fax (412) 350-5889/fishman@duq.edu

Per copy: $35 + $2.45 (7% PA sales tax) + $4 (shipping and handling) = $41.45
Make check payable to Duquesne University Law Library
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Mark Your Calendar!
UPCOMING PBA FAMILY LAW SECTION MEETINGS
2010 WINTER MEETING ● JAN. 15-17, 2010
The Hotel Hershey, Hershey

2010 SUMMER MEETING ● JULY 8-11, 2010
Hyatt Regency Coconut Point, Bonita Springs, Fla.

2011 WINTER MEETING JAN. 13 – 15, 2011
Marriott Lancaster at Penn Square, Lancaster

