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Message from the Immediate Past Chair

Spring 2012

By Hope Guy
In July 2005, I attended the
Pennsylvania Bar Association Young
Lawyers Division Summer
Meeting in Rocky Gap,
Md., as the new admittee
representative from Zone
11. Little did I realize that
this trip was the start of
an incredible journey. Although I moved across the
state and changed jobs
from private attorney to
non-profit child advocate
to government employee,
the PBA remains my constant, my home.
In May 2011, I became chair of
the PBA YLD. In that role, I had the
privilege of leading an incredible
group of advocates dedicated to improving the legal profession through
public service and professionalism.
Young lawyers throughout the commonwealth volunteered their time
and skills to prepare vital legal documents for first responders through

the Wills for Heroes program. Under
the leadership of Samara Gomez, the
YLD assisted attorney candidates in preparing for
the bar examination with
the Bar Passage program.
Through the suggestion
and enthusiasm of Carrie
Smyth, the YLD organized
collections for the Pajama
Project, distributing over
400 books and pajamas to
children throughout the
commonwealth placed in
transient housing due to
abuse and/or neglect.
As younger lawyers, the various
zone representatives on the YLD
Council hosted social events, or
caravans, in every zone to encourage membership and participation
in the YLD. We reached out to law
schools and students to serve as mentors and to provide encouragement.
Through the efforts of our members,
high school students participated

in state-wide mock trials to develop
their analytic skills. In July 2011, I
returned to Rocky Gap, where my
journey began. During this Summer
Meeting, we facilitated programs to
teach young lawyers how to increase
productivity and effectiveness while
maintaining a healthy work/life balance.
I am proud of your efforts to improve our profession. But, our work
is not done. Despite the job market
becoming more competitive, workloads increasing and student loan
debts mounting, our communities
will continue to look to us for guidance and leadership. Through a commitment to service, we can each find
an incredible and rewarding journey
as members of the PBA. n
Editor’s note: During the PBA Annual Meeting, from May 9-11 in Lancaster, Hope Guy
passed the gavel to Jacob A. Gurwitz, who
was installed as the 2012-2013 YLD chair.
For a recap of the Annual Meeting, see pages
29-30.

2012 YLD Summer Meeting/New Admittee Conference
July 27 – 29, 2012
Rocky Gap Lodge & Golf Resort
Flintstone, Md.
View the schedule of events
on Page 3.

Scranton Preparatory School Wins
Statewide Mock Trial Competition
Places 10th in national competition in New Mexico
Scranton Preparatory School won
the 29th Annual Pennsylvania Bar
Association Statewide High School
Mock Trial Competition, which took
place in late March at the Dauphin
County Courthouse in Harrisburg.
Scranton Preparatory School
(Lackawanna County) went on to
represent Pennsylvania in the 2012
National High School Mock Trial
Championship from May 3-6 in
Albuquerque, N.M., where the team
finished in 10th place. A New Mexico
team, Albuquerque Academy, won
the event.
The Scranton Preparatory School
Mock Trial Team is composed of
Christopher Boland, Ryan Patrick
Burdick, Allison Durkin, Sean Foley,
Kevin Kelly, Cara Mannion, Aileen
Van Wie and Sarah White. The
teacher coach is Mary Grace Phillips.
The attorney advisers are Federal
Magistrate Malachy Mannion and
John R. O’Brien.

Scranton Preparatory School
also claimed the Pennsylvania
competition’s title in 1991 and 2010.
At the statewide competition in
March, Scranton Preparatory School
played the role of plaintiff and J.P.
McCaskey High School (Lancaster
County) played the role of defense
in the final round of competition.
JoAnne
Epps,
dean,
Temple
University Beasley School of Law,
served as the presiding judge.

The J.P. McCaskey High School
Mock Trial Team is composed of
Therese Deslippe, Bill Kelly, Amanda
Lam, Tracey Nguyen, Jake Moore,
Candy Thomas, Zoe Turnpaugh and
Sam Weaver. The teacher coaches are
Keith Moody and Kevin Webster. The
attorney advisers are Kurt Shultz and
Chris Tallarico.
“Congratulations
to
the
participating students who rose to the
top level of statewide competition,
and a big thank-you to their teacher
coaches and attorney advisers who
prepared them for this academic
challenge,” said Hope Guy of
Pittsburgh, chair of the association’s
Young Lawyers Division. “We know
that many hours have been invested
in developing the presentation and
critical-thinking skills needed to
succeed in the competition.”
Co-chairs of the state Mock Trial
Executive Committee are Traci L.
Naugle of Altoona and Jennifer J.
Walsh of Scranton.
This year’s
hypothetical trial case
was a civil action in which
a plaintiff seeks
to prevent the
expansion of a
pharmaceutical plant in a
location where
an endangered
species is alleged to have
been
found.
The case was
written by Jonathan A. Grode of
Philadelphia and Paul W. Kaufman
of Philadelphia. Jane E. Meyer of Harrisburg edited the final version of the
case in collaboration with Grode and
Kaufman.
This year, 321 teams from 281
high schools competed in the district
and regional levels of Pennsylvania’s
mock trial competition - one of the
largest in the nation. Following the
local competitions, 12 high school
2
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teams advanced to the state mock trial championships. All 12 teams competed in two quarterfinal rounds.
Through the competition, eightmember student teams are given the
opportunity to argue both sides of
the case in an actual courtroom before a judge. The students, who play
the roles of lawyers, witnesses, plaintiffs and defendants, are assisted by
teacher coaches and attorney advisors in preparing for competition.
Volunteer lawyers and community
leaders serve as jurors in the trials.
The juries determine the winners in
each trial based on the teams’ abilities to prepare their cases, present arguments and follow court rules.
Competing in the semi-final
round of statewide competition with
Scranton Preparatory School and J.P.
McCaskey High School were Altoona
Continued on Page 6

Registration
coming soon! Check
the PBA website
for details.

2012 YLD Summer Meeting/
New Admittee Conference Agenda

July 27-29 • Rocky Gap Lodge & Golf Resort, Flintstone, Md.
FRIDAY, JULY 27
1:00 – 2:30 p.m.
YLD Business Meeting

Get an update on what is happening in
the PBA Young Lawyers Division. Learn
about the programs for this year and how
you can expand your practice through
YLD participation. Bring ideas about programs you want to see the YLD implement and ways the YLD can assist your
county with young lawyer programs.

2:30 – 3:30 p.m.
Wills for Heroes Training
(No CLE credit)

Learn how to put together a Wills for
Heroes event in your county. A certified
coordinator will walk you through the
process from beginning to end. Training includes a refresher session on wills,
instruction on the HotDocs computer
program used by Wills for Heroes, demonstration on how to set up events using
the PBA website and a review session on
Wills for Heroes policies and forms.

4:15 – 5:15 p.m.
The Lawyer’s Transition to
Political Service (No CLE credit)

A panel of distinguished speakers will discuss why they decided to run for political
office and the path that lead them there.
Panelists will discuss their experience in
the legal profession and how the skills
they developed as lawyers helps them in
their political careers. Discussions will focus on why more attorneys should seek
political office and how an attorney can
transition from practicing law to having
a successful political career.

4:15 – 5:15 p.m.
Social Media: Part of Today’s
Client Development and
Retention Toolkit
1.0 Ethics CLE Credit

Blogging, websites, search engine optimization, Twitter, LinkedIn, Facebook
and more, all demystified! Whether your
networking is conducted through faceto-face communication, mail, public appearance, volunteerism or Internet-based
mediums, including the new social networking tools, you must be vigilant of
the boundaries that apply as defined by

the Rules of Professional Conduct. This
session will help you expand your repertoire of networking and communication
skills in an ethically compliant manner.

6:00 – 7:00 p.m.
Cocktail Hour/Zone Mingle
7:00 – 9:00 p.m.
Dinner

Opening remarks will be given by
YLD Chair Jacob Gurwitz, YLD ChairElect Robert Datorre and PBA President
Thomas G. Wilkinson Jr. The guest speaker will be Duquesne University School of
Law professor Mark D. Yochum.

9:00 p.m. – midnight
Reception and DJ

SATURDAY, JULY 28
8:00 – 9:00 a.m.
Breakfast on Your Own
9:00 – 11:00 a.m.
Paths to Leadership
1.0 Ethics CLE Credit

The PBA Leadership Recruitment & Development Committee is offering this
program for those who are interested in
learning more about the PBA and how to
become involved in association leadership. Program attendees will learn about
the governance structure, opportunities
for relationship building, the importance
of diversity in leadership, the relationship of PBA to the local bar association
and how to become a leader in the PBA.
If you want to learn more about the PBA
and its various leadership opportunities,
you should plan to attend this worthwhile program.

11:15 – 12:15 p.m.
Opening a Solo or Small Firm
1.0 Substantive CLE Credit

Launching your own practice is one
of the greatest professional challenges
you’ll ever undertake — and quite possibly one of the most rewarding. Fraught
with hard work and long hours, it is nevertheless a chance to build a business,
provide real value to clients who depend
on you and, ultimately, shape your own
3

destiny. Whether you do it alone, with
a friend, near your home or far away,
hanging your shingle is entirely possible.
This panel will challenge you to think
creatively about starting your own practice. Topics will include entity identity,
money management, technology and
marketing.

11:15 – 12:15 p.m.
Navigating the Client Maze:
Managing, Retaining and
Procuring Clients as a
Young Lawyer
1.0 Substantive CLE Credit

This panel of three young lawyers will
discuss the positives of effectively managing clients as well as avoiding the most
common client pitfalls each attorney faces early in his or her career. Topics will include managing client expectations and
advocating for and advancing the goals
of the client and the firm in a competitive legal environment.

12:30 – 1:30 p.m.
Lunch
2:00 p.m.
Golf Outing
2:00 p.m.
On Your Own
6:00 – 7:00 p.m.
Cocktail Reception
7:00 – 9:00 p.m.
Dinner
9:00 p.m. – Midnight
Reception and DJ

SUNDAY, JULY 29
Departure
Thank you for joining us at the YLD’s
2012 Summer Conference.

Are Young Attorneys Specialists
When It Comes to LinkedIn?
By Ryan H. James
What are most young attorneys
more knowledgeable about than
their senior counterparts? Social networking. For young attorneys who
went through college (or even law
school) in the Facebook-explosion
era, social-networking sites are our
specialty. We know the ins and outs
of Facebook and Twitter just as well
as our senior partners know the areas
of law they’ve practiced for decades.
Ask us Facebook-generation attorneys about the upsides of social networking, and we can tell you about
the great potential it has for staying
in touch, newsgathering and eventplanning. Need advice about the pitfalls inherent in Facebook? We have
advice on those issues as well: Delete
90 percent of your pictures and limit
access to your “Wall,” particularly if
your “friends” have a habit of making outlandish posts.
Young attorneys also have a lot
to offer when it comes to LinkedIn,
the Facebook for professionals. Although newly minted professionals
ourselves, we are savvy enough about
this social-networking newcomer
that we can instruct even the most
veteran attorneys on how to be professionally astute in this virtual age.
For the most part, LinkedIn is the
future of marketing and recruiting.
Most of us perceive that LinkedIn
will be the tool by which firms pitch
proposals for services. And similarly,
there are signs that LinkedIn will
soon replace the paper résumé. The
value-added material that LinkedIn
offers on its site (e.g., a photograph,
network snapshot, associates, affiliations, personal interests, etc.) is sure
to make the résumé a relic.
Yet armed with all of these insights, as foreign as social networking may be to older attorneys, there
may just be something that the elder
bar can teach our generation about
LinkedIn. I’m talking about the ethical pitfalls of the site’s “Expertise”
section.
Similar to most states, Pennsylvania’s Rules of Professional Conduct
generally prohibits attorneys from

holding themselves out as specialists
in particular areas of law. Pa.R.P.C.
7.4 provides:
(a) A lawyer may communicate the fact that the
lawyer does or does not
practice in particular fields
of law. A lawyer shall not
state that the lawyer is a
specialist except as follows:
(1) a lawyer admitted to
engage in patent practice before the United States Patent and
Trademark Office may
use the designation
“patent attorney” or
a substantially similar
designation;
(2) a lawyer engaged in
admiralty
practice
may use the designation
“admiralty,”
“proctor in admiralty”
or a substantially similar designation;
(3) a lawyer who has been
certified by an organization approved by
the Supreme Court of
4

Pennsylvania as a certifying
organization
in accordance with
paragraph (b) may
advertise the certification during such time
as the certification of
the lawyer and the approval of the organization are both in effect;
(4) a lawyer may communicate that the lawyer
is certified in a field
of practice only when
that communication
is not false or misleading and that certification is granted by the
Supreme Court of
Pennsylvania.
As young attorneys, eager for client development and to tout our credentials — and not to mention eager
to create a fully functioning socialnetworking presence — it may be difficult to resist completing LinkedIn’s
“Expertise” section. But young attorneys should consult with their supervisors on this one because LinkedIn’s
“Expertise” section, although tempting to fill in, may be an ethical trap in
disguise. Granted, the operative lanContinued on Page 6

Firearms Law 101: Knowing When Your Client
Loses His/Her Second Amendment Rights
By Joshua Prince
As the Supreme Court has
held, the Second Amendment is an
individual right; yet, few attorneys,
even
those
extremely
skilled
criminal defense attorneys, know or
understand when their client’s right
to keep and bear arms is jeopardized.
There exists a maze of federal and
state laws that apply and which can
result in even the most experienced
practitioner scratching his or her
head or mistakenly believing that
his or her client will not lose his/her
right to keep and bear arms because
it is “merely a misdemeanor.”
While the maze of federal and state
law is too vast to review in a single
article, there are some very easy to
remember laws, in regards to firearms
disabilities/prohibitions. Once an
individual is convicted of a disabling
crime (some of which aren’t crimes
at all; but rather, civil penalties), the
individual is commonly referred to
as a “prohibited person,” because of
his/her “firearms disability.” While
there are clearly constitutional
questions and challenges that exist to
such firearms disability deprivations
since the Supreme Court’s decisions
in D.C. v. Heller and City of Chicago
v. McDonald, those are beyond the
scope of this article.
First, everyone must understand
that if an individual is convicted1 of a
prohibiting crime, pursuant to either
state or federal law, the individual
is prohibited from possessing or
purchasing any firearm, ammunition
or, here in the commonwealth, an
electronic incapacitation device.2
One of the easiest rules of thumb
is that if your client is convicted of
any crime enumerated in 18 Pa.C.S.
§ 6105, he/she is prohibited, at
least within Pennsylvania, if not
also federally.3 While a strictly
Pennsylvania prohibition, such as a
conviction under 18 Pa.C.S. § 4912,
may be resolved by the client moving
to another state,4 a federal disability
prohibits that person throughout the
U.S.
Another easy rule of thumb is if
the person was convicted federally

of any crime that is punishable
by more than one year in jail or a
state crime of a felony grading that
is punishable by more than one
year in jail, the person is prohibited
federally, unless the federal or state
crime falls into one of the extremely
limited exceptions of 18 U.S.C. §
921(a)(20)(A). Furthermore, any individual convicted of a state crime
of a misdemeanor grading that is
punishable by more than two years
in jail, is prohibited federally. It is
important to note that the conviction
must be, in both cases, for “more
than” the specified yearly amount.
Accordingly, in Pennsylvania, a
misdemeanor 2 conviction would
not be prohibiting federally,5 because
the maximum it can be punished by
is two years. Also, it is important to
note that the amount of time spent
in jail, if any, is immaterial. The only
criteria that determines whether the
federal prohibition applies is what
the maximum sentence that can be
imposed is, not the actual sentence
imposed. Hence, 99.9 percent of the
time, any misdemeanor 1 conviction
in Pennsylvania will be prohibiting.6
There are also several catchalls,
which can be found in 18 U.S.C. §
922(g). These include, a person who:
1. is a fugitive of justice; 2. is an
unlawful user of or addicted to any
controlled substance; 3. has been
adjudicated as a mental defective
or who has been committed to a
mental institution; 4. is an illegal
alien; 5. has been discharged from
the armed forces under dishonorable
conditions; 6. has renounced his
U.S. citizenship; 7. is subject to a
court order, which “restrains such
person from harassing, stalking, or
threatening an intimate partner of
such person or child of such intimate
partner or person, or engaging in
other conduct that would place an
intimate partner in reasonable fear
of bodily injury to the partner or
child;” and 8. has been convicted in
any court of a misdemeanor crime of
domestic violence.
While entire articles can be
5

devoted to some of the above-listed
prohibitions and what must be
shown or found for the prohibition
to apply, knowing that the above
can apply to your client will greatly
assist you in determining whether
your client will lose his/her Second
Amendment right and prevent you
from an ineffective assistance of
counsel claim or worse, a malpractice
suit.
In that vein, let us quickly
consider the DUI client that just
walked into your office. This is his
second DUI offense and is listed
as highest rate (.16 percent or
greater BAC). Does he/she have
anything to worry about? What is
the first step? Determine what the
maximum penalty is and whether it
is a misdemeanor or felony. Whew,
it is a misdemeanor, so nothing to
worry about, right? Wrong. Because
it is highest rate, it is a first-degree
misdemeanor, which carries with it a
maximum penalty of five years in jail.
By pleading your client guilty to this
offense, you have caused your client
to become prohibited, ostensibly for
the rest of his/her life. However, if
you realize beforehand, you might
be able to cut a deal with the district
attorney for your client to plead guilty
to a second offense, high rate, which
is an ungraded misdemeanor, for
which the maximum penalty is two
years in jail; hence, not prohibiting.
No attorney likes to think or,
even worse, know that he/she
doesn’t know the ramifications of
pleading a client guilty to a criminal
offense or agreeing to a protection
from abuse order, but you cannot
afford not to know, when it comes to
constitutionally protected rights that
may be lost. If you don’t know, it is
imperative that you research the issue.
If you still cannot find the answer,
find someone who does, because it is
only a matter of time before we see
more ineffective assistance of counsel
claims for failure to advise a client of
the ramifications of pleading guilty
to a criminal offense, especially in
Continued on Page 6

Firearms Law 101
Continued from Page 5

light of the Supreme Court’s decision
in Padilla v. Kentucky. n
Conviction does not include
successful completion of Alternative
Rehabilitative Disposition (ARD).
However,
adjudications
of
delinquency and mental health
commitments can be prohibiting but
are beyond the scope of this article.
2
18 Pa.C.S. § 908.1(c).
3
For instance, while a conviction for
impersonating a public servant, 18
Pa.C.S. § 4912, is listed in § 6105(b)
as a prohibiting offense, this would
not trigger the federal disability, as
the maximum penalty that it can be
punished by is two years in jail; not
more than two years in jail, as will be
explained later on.
1

One must make sure before advising
a client, that the new state does not
have any laws, which, in essence,
state that if the person is prohibited
under the laws of another state, the
individual is prohibited under the
laws of this state, regardless of the
fact that if the same crime had been
committed in this state, the person
would not be prohibited. Such laws
are not uncommon.
5
Unless such conviction is a
misdemeanor conviction related
to domestic violence, pursuant to
18 U.S.C. § 922(g)(9), which would
include any grade misdemeanor
conviction.
6
This author only knows of one
instance in Pennsylvania law, where a
conviction results in a misdemeanor
1; yet, the maximum sentence that
can be imposed is two years. That is
4

pursuant to 18 Pa.C.S. § 5511(a)(2.1)
(i)-(ii), Cruelty to Animals.
Joshua Prince is an attorney with the Firearms Industry Consulting Group, a division
of Prince Law Offices
PC, where he practices
in the niche area of
firearms law, handling
cases at the federal and
state level for federal
firearms licensees (FFLs/gun dealers), ranges/clubs and individuals. At both the federal and state levels, he actively defends the
Second Amendment of the U.S. Constitution
and Article I, Section 21 of the Pennsylvania Constitution. He has presented for the
Pennsylvania Bar Institute on firearms and
estates, as well as, for numerous local bar
associations on all topics related to firearms
law.

Statewide Mock Trial Competition
Continued from Page 2

Area High School (Blair County) and
Pine Richland High School (Allegheny County).
The Altoona Area High School
Mock Trial Team is composed of Derek Arnold, Nate Baker, Maddie Bennetti, John Bufalini, Larissa Gil, Dallas Hamlin, Rachel McIntosh, Arielle
Port. The teacher coaches are James
Lowe and Jennifer Lowe. The attorney adviser is David Andrews.
The Pine Richland High School
Mock Trial Team is composed of Erich Barth, Eric Behr, J. Alexandra
Brachocki, Nigel Halliday, Rachel
Halliday, Cameron Lwin, Alexandra

Marshall and Christine Ostrosky. The
teacher coaches are Ron Schmiedel
and Lauren Super. The attorney adviser is Jonathan Colton.
In addition to the four teams
competing in the semifinals, the
eight additional teams participating
in the state championships included the following: Beaver Area High
School (Beaver County), Bensalem
High School (Bucks County), Central
High School (Philadelphia County),
Nazareth High School (Northampton
County), North Penn High School
(Montgomery County), Overbrook
High School (Philadelphia County),
State College Area High School (Cen-

tre County) and Villa Maria Academy
(Chester County).
The Pennsylvania Cable Network
recorded the final round of the competition, which aired statewide in
April. The Pennsylvania Bar Foundation, the charitable affiliate of the
Pennsylvania Bar Association, provided funding support for the broadcast. Also, DVDs of the final round
are available for purchase from the
network’s website.
For more information about the
Pennsylvania Bar Association Statewide Mock Trial Championships,
visit the PBA Web site at http://www.
pabar.org.

Are Young Attorneys Specialists When It Comes to LinkedIn?
Continued from Page 4

guage of Rule 7.4 may be “specialist”;
however, in my humble opinion, “expertise” is close enough to raise concerns. (“You say ‘Tomato’; I say ‘Tamato.’”) And given those concerns, if
young attorneys using LinkedIn do
not wish to risk disciplinary action
early on, then leaving the profile
page “95 percent complete” may be
the prudent thing to do. As difficult

as this may be for the most ardent social-networking attorneys, there will
be fewer things to settle for in life
than an unfinished profile page. n
Ryan H. James is an attorney with
the Law Offices of Patricia L. McGrail
LLC in White Oak. Prior to joining the
firm in August 2011, James clerked
for Michigan Supreme Court Justice
Diane M. Hathaway. James received
his J.D. from Thomas M. Cooley Law
6

School, where he
was a member of the
Law Review, and his
B.A. from Allegheny
College. James focuses
his practice in the
areas
of
general
civil litigation and
criminal
defense.
Email him at rjames@plmoffice.com
and visit his LinkedIn profile at http://
www.linkedin.com/in/rhjames.

Advice from your Secretary:
What your Legal Assistants Say About You
By Kerry Slade
for correct spelling of clients’ names,
their addresses ... the associates are
so focused on the big picture of their
project that they seem to overlook
the smaller (yet most important) part
of the document (client names and
personal information).”

Whether you have been on
the job six months or six years, a
strong relationship with your legal
assistant is essential to success in the
office. Nevertheless, in a 43-question
confidential survey of 10 legal
assistants with over 200 years of
collective experience, 70 percent
of respondents agreed or strongly
agreed that “new and young lawyers
do not know how to use an assistant
effectively.” This article gives you an
inside look at what your “assistant,”
“secretary” or “admin” thinks about
your working relationship with her
or him, and provides advice – from
one young lawyer to another – on
how to maximize that relationship.

Workload

Introductions
Most new lawyers have never had
an assistant before. The first order of
business is what to call her (all of
the assistants surveyed are female).
Fifty percent of the respondents
in my survey preferred the title of
assistant, and 30 percent preferred
secretary. In some cities or areas of
the county, the term “secretary” is
considered demeaning, so “assistant”
is the safest bet if you are unfamiliar
with the culture of a client’s or local
counsel’s office. You should be on a
first-name basis with your assistant,
and she should be on a first-name
basis with you.

The Good News
One major theme revealed by
the survey is that young lawyers rely
on their assistants less than partners
do. According to the participants,
associates “usually are very assertive
and will do their own work unless
they become overwhelmed and need
help.” And “[m]any new/young
lawyers are very self-sufficient when
it comes to the computer. Many
prefer to draft documents themselves
because it simply takes less time
to type than dictate and then have
their assistant finalize it; some
even maintain their own calendars,

routinely schedule appointments on
their own and most prefer to answer
their own phone line.” I don’t know
about you, but I’ve never dictated
anything to my assistant.

The Bad News
The respondents also reported
that our self-sufficiency is a doubleedged sword. Many new or young
lawyers “do not seem to realize that
doing it yourself is not always the
most effective option, as often the
time spent doing so is not billable and
usually takes them longer to do than
a seasoned assistant.” Young lawyers
may freak out more than a seasoned
partner: “Associates are still climbing
the ladder of success, where partners
have made that climb. Associates will
try at times harder to impress and
then stress becomes more apparent.”
New or young attorneys may also
“edit a document to death in some
cases, making so many changes they
end up with the original draft they
started with. Some overcompensate,
copy and save multiple drafts of
documents.” Others of us are “not
too keen on proofing [our] own work
7

In assigning work to your
assistant, you have to remember that
she works for at least one, if not two
or three other attorneys, some of
them partners. “Often partners may
feel like their work is more important
than that of an associate.” “Pulling
rank” is when an assistant “get[s]
more pressure to get a partner’s
work done first.” Said one responder,
“Remember that she has to balance
working for at least three attorneys,
possibly partners who want their
work done first all the time, and that
she’s got to make a decision about
prioritizing.”
Before you give an assignment
to your assistant, think for a second
about how you can clearly explain
what it is you want her to do. Think
about whether the task is low-priority
or high-priority and let her know.
“Build a relationship with your
assistant, providing [him/her] with
a bit of case history or explanation
regarding a project – so that [he/she
is] in the loop regarding activity/
schedule in a case ... .” Also, “write
neatly or legibly.” You know how you
feel when you get a partner’s edits
and you have to ask his assistant to
help you interpret them (or at least I
do). If you want your changes done
accurately, write clearly for your
assistant.
Be aware of busywork: “The grunt
work the associates give you (printing
every email they receive, Post-it Notes
on every page of changes).” And
don’t give your assistants substantive
work that requires legal knowledge.
“I have heard that some new
associates will expect their secretary
Continued on Page 9

How to Hide Your Inexperience — Don’t
By Jordan Rushie
It was a Wednesday afternoon
at about 3:45 p.m. I was playing on
Twitter and happy to have downtime.
Then my phone started to ring. I
looked at the caller ID and saw it
was my former boss Chris Rebman. I
picked up the phone.
Chris sounded worried.
“Jordan, are you busy tomorrow?”
“Office hours. What’s up?”
“Look, I made a mistake. I
agreed to take on a zoning hearing
for Orphan’s Support, but I have a
hearing in federal court tomorrow.
Any chance you can help me? It’s
tomorrow at 11 a.m.”
“Not a chance! I’ve never done
zoning before. They’re probably
better off without a lawyer than they
are with me.”
“They need a lawyer because
they’re a corporation. They’re
desperate. I’m desperate. Can you
please do this? They’re a good-paying
client.”
“Can’t you get it continued?”
“No. Will you do me a favor
here?”
“Fine…
against
my
better
judgment.”
Sometimes a blunder for a friend
is a sign of character...
It was going to be a long night.
I called my wife: “I’ll be home for
dinner, then I have to go back to the
office. Don’t wait up for me.” She
was used to this.
Then I called the client: “Chris
Rebman wanted me to give you a call
about a zoning case.”
“Thank you!” he said.
“I know it’s late, but if you want
me to help you out, I need you and
anyone else who is going to testify at
my office sooner than later.”
“No problem. We’ll be there. I
have your address.”
Then he asked: “You’ve done a
lot of these, right?”
This is always one of the hardest
parts as a young lawyer. When you
decide to take on something you’ve
never done before and the client asks
about your experience level. How
do you handle it? Do you finesse it
with something vague, such as “I’ve
done several administrative hearings

before?” Do you lie?
Chris had taught me well – just
be bluntly honest.
“Actually, no. I want to be up
front: I have never done zoning
work. Are you certain you want me
to help you with this? You could try
and get the zoning board to continue
it instead.”
“Yes, we’re certain. It will be a
first time for both of us! I appreciate
your honesty, actually.”
I ate dinner with my wife and
then headed back to the office.
The facts of the case were simple:
Orphan’s Support on Girard Avenue
wanted to put a garden on their lawn
to conduct a series of educational
workshops. The garden was too big
under Philadelphia zoning code. The
city told them they had to put in
smaller garden, but Orphan’s Support
felt that they couldn’t conduct their
workshops with small gardens.
We spent about three hours
prepping witnesses – explaining
Orphan’s Support mission statement,
poring over all the documents and
coming up with a theory of the case.
We were going to tell a story! Orphan’s
Support was a fine organization trying
to help underprivileged children
and the city as a whole. That’s what
this was really about – helping
underprivileged children. The zoning
board needed to help Orphan’s
Support help the orphan children.
We had several members of Orphan’s
Support ready to testify about what a
great organization it is and how vital
this garden project would be.
Once the clients left, I delved
into black letter zoning law. At about
8

4 a.m., we were ready for war: trial
notebook, testimony outlines and a
memorandum of law. I slept in my
office.
The next morning, I showed up
to the zoning board a few hours early
to get a feel for how this worked
in practice. As luck would have it,
I bumped into a guy I’d seen a few
times before, Vince, who does all
zoning:
“Hey Jordan. I didn’t know
you do zoning. I usually see you in
discovery court.”
“I don’t. I’m here as a favor for a
friend, against my better judgment.”
“Well, if you need anyone for
zoning work, here’s my card. You
know this is all I do, right?”
“Hey, it’s still a little early. Do you
mind if I buy you a cup of coffee? I’d
like to bounce my case off you real
quick.”
I bought Vince a cup of coffee and
told him my plan: I had 10 witnesses
ready to testify. I had prepared an
opening, a closing and had a trial
notebook. There’s no way we could
lose.
Vince laughed: “This is not
medical malpractice. If you put your
case on like that, you’re going to get
yourself in a lot of trouble.”
“Why is that?”
“Because that’s not how it
works here with a case as simple as
yours before this board. Your case is
uncontested. The more you say, the
more trouble you’ll get in. Just give a
very brief opening and tell the board
exactly what you want. Tell them
you’re prepared to offer testimony if
needed. They might ask your client
a few questions, but they probably
won’t. Then they’ll approve your
variance. Trust me.”
“Thanks, Vince. I owe you one.”
“Next time you get a zoning case,
just call me.”
I went back into the hearing room,
watched a few of the proceedings and
saw that Vince was right.
When my clients arrived, I pulled
them aside and said, “Change in
plans. I know we prepped a lot of
testimony last night, but I don’t think
Continued on Page 9

Advice from your Secretary
Continued from Page 7

to draft a document for their review
for a court filing. We don’t get paid
for that.” You can give your assistant
a sample document and ask that she
duplicate it, but don’t expect her to
independently draft legal prose. At
the same time, don’t be afraid to give
substantive non-legal work to an
enthusiastic assistant.
When you get an assignment,
you prefer it not to be last minute
and rushed. It doesn’t allow you to do
as good of a job, and you may have
to unexpectedly stay late or cancel a
personal plan. That’s probably why
several assistants complained about
“getting a project/task at the last
minute with a pressing deadline,”
especially when she may have to “get
out of [t]here on time because no one
else is picking up my daughter, only
me.” Be aware of your assistant’s
schedule, when she usually takes
lunch and what time she leaves for
the day. If you don’t do your own
time, give your time to your assistant
to enter at least once a week, rather
than giving her the whole month on
the date it is due.

Recommendations for a
Better Relationship
If you have a good relationship
with your assistant, she will work
harder to get your work done faster.
If you communicate effectively, she
will “be proactive in following up
with reminders as to upcoming due
dates, necessary travel, follow-up
with clients, etc.” Said one responder,
“You can get more work done and
done effectively if you delegate
some of your work to her, and this
leaves you available to take on more
assignments and be able to get your
hours in and at the same time learn
more about your clients ... .”
The bottom line is that she just
wants “R-E-S-P-E-C-T.” “Sit down and
chat openly with your new assistant.
Go over mutual expectations and
make every effort to stick to them.”
Said another, “[D]o not let a seasoned
assistant walk all over you and refuse
to do your work because you are at
the bottom of the food chain ... .”
Forgive mistakes. Apologize to your
assistant if you became short with
her, and find a way to educate her so
she learns from the mistake.
I like to take my assistant to

lunch once or twice a year. If you
think a one-on-one lunch will be
awkward, ask another attorney she
works for to go. Or, team up with
another associate and take both
assistants to lunch together. Don’t
underestimate the power of praise
for a job well done and small tokens
of thanks. Making your assistant feel
appreciated will set the foundation
for a good relationship for years to
come. n
Kerry Slade graduated
from Northwestern
University School of
Law in 2008. She
worked in Chicago
at Hogan Lovells
and Freeborn &
Peters LLP from
2008 to 2011 before
moving back home to the Philadelphia
area. She currently works at Klehr
Harrison Harvey Branzburg LLP in
the Philadelphia office. Slade handles
a variety of civil cases, including
employment, tort, contract and
insurance matters. Slade would like to
thank the 10 legal assistants who took
the time to fill out the survey and made
this article possible.

How to Hide Your Inexperience — Don’t
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it will be necessary.” I felt stupid for
pumping them up last night, only to
say, “We didn’t need to go through
all that.”
Our case got called quickly. My
clients stepped up and I made my
opening: “Members of the board,
my clients applied to put a garden
on their property. It got denied for
being too big, which violates city
code, but we think there’s a good
reason for making the garden bigger.
My clients are doing educational
workshops, and small gardens won’t
accommodate enough people. Here
are some pictures of the property and
what we’re proposing. Thanks.”
The chair looked at us and
smiled: “I’m familiar with that part
of Girard Avenue and your client’s
work.” He looked at the pictures for

about two minutes, turned to the rest
of the board, and said, “Approved.
Have a nice day.” Just like that it was
done. The hearing lasted about five
minutes in total.
After the hearing, I pulled
everyone aside and apologized for
wasting their time, mostly because I
wasn’t familiar with the local process.
The board members said they didn’t
care, and they were pleased with the
outcome.
I left, happy with our victory,
knowing it could have been a disaster
if I hadn’t run into Vince. Plus, I had
a funny story for Chris about how
I stayed up all night preparing for
what was a three-minute hearing.
But I think I’ll go back to my
policy of not taking stuff I’m
unfamiliar with on short notice… n
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Jordan Rushie is a
partner at Mulvihill
& Rushie LLC,
The Fishtown
Lawyers. Rushie’s
practice is focused
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of civil litigation
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Contact him at Jordan@FishtownLaw.
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Tips for Writing Your First Complaint
By Lindsey Bierzonski

1. Do your research.
Remember some clients will be
motivated to lie, so confirm your
client’s story before drafting a complaint.
Are there similarly situated injured parties? Adding plaintiffs can
cut down on individual costs and expand your possible recovery of damages.
Include all possible defendants.
You never want to find out in discovery that your defendant acted jointly
with another party whom you failed
to include, which is even worse if the
only defendant you sued is judgment
proof.
Include all possible causes of action as counts in the complaint. If
you sue on a contract and lose your
count based in contract, you’ll lose
the whole case all at once unless you
include claims for unjust enrichment
and the like. General rule of thumb
– If you only have one count, you’re
probably overlooking something.

2. Know your audience.
Follow the rules of civil procedure in your jurisdiction, along with
the local rules and the judge’s preferences if you know who the judge will
be, in terms of citations, formatting
and style.

3. Use the jury
instructions for each
applicable cause of
action.
This is the best place to find the
key phrases that the jury will hear
from the judge – insert them into
your complaint. The jury instruc-

tions list the elements to each cause
of action in a somewhat easier to understand manner. You should start
using these key terms right from the
very start. However, never rely solely
on jury instructions – make sure you
also check applicable statutory and
case law for changes or variations on
the instructions.

4. Outline all relevant
facts.
Identify the parties and use their
names consistently throughout the
complaint; don’t call a party the “Defendant” in one line and “Ms. Jones”
in the next. If the court doesn’t prevent it, you may want to consider
subtle techniques such as dehumanizing the defendant by referring to
that person as the “Defendant” and
personalizing your party by referring
to your client by name such as “Mr.
Brown.”
You must include more than just
legal conclusions to meet the elements of your causes of action. Include facts to cover each element of
each cause of action or else you are
risking having your complaint dismissed for failure to state a claim.
Don’t just conclude that your client
was injured – identify how your client was injured. Courts differ in the
amount of necessary detail, so err on
the safe side and include more details.
Then identify the damages and
the remedy sought.

5. Take your time.
The complaint is also your first
opportunity to make an impression
on the court and the opposing party.

St. Maarten

So start a good reputation for yourself. Be sure to have several people
proofread the document before submitting it.
If you don’t catch the shortcomings in your pleadings, your opposing
party will and can expound on them.
In a field where attorneys constantly
rush to meet deadlines, your best ammunition is time, so make sure you
have enough time to focus on the
complaint. The more time you spend
thinking usually translates into more
ideas and more things you will discover, both good and bad, about
your case.

6. If all else fails –
remember you can
usually file an amended
complaint.
Courts give wide latitude to litigants to file amended complaints.
Even if your first complaint is dismissed, you will most likely be granted or can request an opportunity to
amend your pleadings.
Good luck! And happy litigating.
n
Lindsey Bierzonski
recently started
Bierz Law LLC
in Harrisburg
to advise clients
through corporate
business, real estate
and family law
matters. She serves
as secretary of the executive council
for the Pennsylvania Bar Association’s
Alternative Dispute Resolution
Committee. She may be reached at
lindsey@bierzlaw.com.
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St. Maarten • Netherlands Antilles
Mark your calendars and watch for more information.
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Traveling in the Fast Lane without
Crashing and Burning
By Kristina Bevenour
Life as an attorney, or in my case,
life as a law student, is like going
100 miles per hour in the fast lane
and never getting to your destination. Let’s face it, most of the time
the truth is that there are not enough
hours. So what happens? You wind
up choosing between the things you
enjoy and the things you simply
must get done.
I learned this pretty quickly as I
plunged headfirst into my 1L year of
law school. One day when as I was
eating dinner with my husband,
he asked me to estimate how many
hours I devoted to schoolwork in a
given week. After looking back to the
past couple of weeks, we estimated
that I spent a whopping 102 hours
per week attending lectures, doing
homework, outlining and studying
in general. That was when I realized
that I would end up crashing and
burning if I didn’t make a few adjustments.
So my solution was to quit
school and move to the Caribbean.
OK … no, I didn’t quit school, nor
did I move to the Caribbean. That
would’ve been one solution, but you
could also adjust in smaller ways and
still maintain your legal career!
Of course, I’m sure you’ve heard
this many times: Time management
is the key to finding time in your
hectic life as an attorney. But does
time management mean making todo lists or keeping up-to-date calendars full of events and due dates? No!
That is just one part of time management. The most crucial part of
time management involves working
with your natural ability rather than
against it, while making small adjustments to inject efficiency into your
routine daily activities. This is the
part that no one tells you about.
By adjusting the way I do routine
daily activities, I’ve found that I have
more time to spend with my husband and more time to do the things
I enjoy. What I neglected to realize
until recently was that work, chores,

errands and day-to-day activities can
be done in two ways: the way that is
most convenient at the time or the
efficient way. I was doing things in
the most convenient way without
looking ahead. Yes, getting an extra
20 minutes of sleep seems like the
biggest priority when you are setting
your alarm at night, but if you had
realized that sleeping for an extra
20 minutes would double your commute, you might think twice before
snoozing.
I made a few simple adjustments;
for instance, by leaving a half-hour
earlier, I cut my commute time in
half. Another adjustment I made was
to review and study on the go instead
of setting time aside. Condensing two
activities into one can really be a big
time-saver. Rather than cooking with
the TV on or showering in silence, I
now listen to recorded lectures to go
over difficult course material.
It is also important to realize that
your brain naturally has to take time
to adjust when you switch from doing one thing to the next. At first,
I was doing homework one day at
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a time, which involved switching
back and forth between two or three
subject areas. I realized that doing
homework for two days for a given
subject was easier since I didn’t have
to switch hats between subjects and
take time to get my bearings.
I also recognized that I was wasting a lot of time by forcing myself to
keep going when I needed a break.
Working efficiently for 30 minutes
can yield much more productivity than working for an entire hour
while your mind is wandering. So if
you’ve hit the 2 o’clock slump or if
you just aren’t paying full attention,
take a few minutes to regroup! It will
be worthwhile when you see your
productivity skyrocket after a small
break.
These small adjustments might
seem trivial but the truth is that 10
minutes here and 15 minutes there
will really add up over a whole week.
Of course you try to do things as efficiently as possible already, but if you
really thought about it, how many
activities can be condensed further?
By thinking about time management
in a more strategic manner, you can
find time to do what you enjoy! n
Kristina Bevenour is
a first-year student at
Villanova University
School
of
Law.
Bevenour has recently
accepted a summer
associate
position
with
Buchanan
Ingersoll & Rooney.
She spent her year off between law
school and college starting a small
tutoring service called KB Writing
Tutor, which has allowed Bevenour to
help students who are struggling with
writing. Bevenour also enjoys helping
students who are learning English as
a second language, with whom she
can relate due to her own experience in
learning English after immigrating to
the U.S. from Uzbekistan.

The Top Seven Reasons to Hire an
Attorney to Create Your Estate Plan
By Susan M. Green
By virtue of your chosen career
path as an attorney, many family
members, friends and colleagues often prevail upon you for any and all
kinds of legal advice. I am sure you
have all heard the question, “Why
can’t I just use the Internet to make
an inexpensive will instead of paying an attorney?” As a lawyer, you
likely realize that Internet documents are a bad idea, but if you do
not regularly practice in the field of
estates and trusts, you may not have
a ready arsenal of compelling reasons
for convincing your loved ones and
acquaintances to consult with an attorney who specializes in estate planning. Here is the list of reasons that
you have been looking for.

Differences Among
State Laws
There are 50 different sets of state
laws in this country; each state has
its own slightly (or vastly) different
requirements for handling estates.
Not all online programs take into
consideration the state in which you
live or the states in which you may
own additional property. Further,
states like Pennsylvania and New Jersey operate under what is known as
a common law scheme, while a minority of states, including California,
operates under community property
laws. These are two vastly different property schemes, so a program
designed for those in community
property states will likely prove ineffective for individuals living in common law states.

The Suitability of
Living Trusts
Some software programs may
provide all of their users with a living
trust, regardless of each individual’s
circumstances. Living trusts are extremely effective if used appropriately. However, they are not necessary,
or even suitable, for a large majority
of the population. Living trusts have
two important purposes. First, they

afford privacy. A living trust is used
in tandem with a “pour-over” will,
which simply provides that the individual’s estate will be disposed of
through a living trust. When a will
is admitted to probate, it becomes a
public document, so a “pour-over”
will, which does not detail how and
to whom your estate is distributed,
affords privacy to the decedent.
Then, your living trust, a private
document, details the particulars of
your estate’s disposition. The second
reason to have a living trust is if you
own property in more than one state.
For example, if a vacation home in
North Carolina or Florida is owned
in your name individually or in your
and your spouse’s names jointly, your
executor must probate your will in
each state where you own property.
This process is especially time-consuming and knotty in certain states,
including Florida, where the probate
laws are extremely tedious, and the
courts are heavily involved. Titling
all of your out-of-state property into
a living trust effectively avoids this
hassle of probating in multiple states.
If neither of these goals, privacy or
avoiding probate in multiple states,
applies to your situation, then a living trust is likely not appropriate for
you. A lawyer can easily make this
determination; however, a computer
program might not be so savvy.

State and Federal
Estate Taxes
An online program might also
not be able to ascertain and deal with
the implications of leaving all of your
property to your spouse. Estates of a
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certain size are taxed on both federal
and state levels. The New Jersey estate
tax threshold is $675,000. The federal estate tax threshold is currently
$5,120,000; however, if Congress
does not act before 2013, the federal
exemption will drop to $1,000,000,
and the tax rate will increase to 55
percent. This decrease in the federal
tax threshold will potentially affect
a much larger portion of the population. It will be important for those
affected to create an estate plan that
utilizes disclaimer trusts so that,
upon the first spouse’s death, the survivor can “disclaim” any or all assets
of the deceased spouse in order to
avoid or lessen the tax burden. However, creating disclaimer trusts is just
the first step. To make the disclaimer
trusts effective, a couple must retitle
certain assets in order to equalize
each spouse’s estate. It will be important to drastically reduce the amount
of assets held jointly, and it will be
necessary to ensure that each spouse
has a roughly equal amount of assets
in his or her individual name in order to be able to disclaim enough assets to save taxes. Further, beneficiary
designations on life insurance, retirement accounts, etc., must be changed
in order for disclaimer trusts to work
effectively. A computer program will
not be able to offer advice on how to
retitle assets and change beneficiary
designations, and a disclaimer trust
will serve no purpose if assets are not
titled properly.

Prior Marriages and
Blended Families
Many individuals in this society
have been married two, or even three,
times. They often have children from
their prior marriages. Couples in this
situation will definitely need to seek
the counsel of an attorney to ensure
that their plans play out according
to their wishes. Most people wish to
provide for their spouse upon death,
but upon that spouse’s death, they
may want their remaining estates to
Continued on Page 14

Cautionary Tidbits for the
Aspiring IP Litigator
By Christine S. Baxter
With the multitude of technological advancements inundating today’s
legal market, it is no surprise that a
significant contingent of the litigation community’s newest recruits are
seeking to focus their practice in intellectual property (IP). While enduring success in the field requires development of a specialized knowledge
base, aspiring IP attorneys can go a
long way toward sidestepping potential landmines by taking two simple
tips under advisement.

Beware of “obvious”
readings of the statute.
IP
litigation
deals
largely
with claims derived from federal
statutes such as the Lanham Act,
15 U.S.C. § 1051 et seq., governing
federal trademark law and unfair
competition in the United States,
the Patent Act, 35 U.S.C. § 1, et seq.,
governing United States patent law,
the Computer Fraud and Abuse
Act (“CFAA”), 18 U.S.C. § 1030 et
seq., a criminal anti-hacking statute
that also provides for civil liability
in certain circumstances, and the
Digital Millennium Copyright Act
(“DMCA”), 17 U.S.C. § 1201, et seq.,
barring circumvention of access
controls and technological measures
protecting copyrighted works and
protecting services providers from
the infringing activities of their users
and other third parties. While the
operative provisions of these statutes
appear on their face to be relatively
clear-cut, the “obvious” often turns
murky in practice.
For example, Section 35 of
the Lanham Act, 15 U.S.C. §1117,
provides the vehicle for assessing
damages for trademark infringement
under the act. As an alternative to
actual damages, Section 35 permits
an election of statutory damages to
be assessed “per counterfeit mark
per type of goods or services sold.”
Despite the seeming simplicity
of this formula, the few decisions
addressing statutory damages have
struggled to define that which

constitutes a “type of good.” Some
have distinguished between types
of goods based on the “functional
purpose” of the products. See, e.g.,
Church & Dwight Co., Inc. v. Kaloti
Enters.of Mich., L.L.C., 697 F.Supp.2d
287, 292 (E.D.N.Y. 2009) (“under the
‘functional test’ ... different brands
of condoms are more akin to the
different types of handbags than
handbags versus wallets or socks
versus sweatpants. The condoms may
be different in size or shape or even
fabric and texture but they are not
different in basic functionality.”); but
see Rolls-Royce PLC v. Rolls-Royce USA,
Inc., 688 F.Supp.2d 150, 159 (E.D.N.Y.
2010) (holding that each of the 20
products at issue – mostly shirts –
should each be considered a separate
type of good, despite serving largely
the same functional purpose).
Others advocate a slightly
different approach whereby each
generic product type is considered
a distinct “type of good,” regardless
of whether they share a functional
purpose. Union of Orthodox Jewish
Congregation of Am. v. Am. Food
& Beverage, Inc., 704 F.Supp.2d
288, 292 (S.D.N.Y. 2010) (holding
that the counterfeiting of various
flavors of three different snack
food products, cookies, wafers and
crackers, constituted infringement
of three types of goods). Neither has
taken an authoritative hold, and the
application of each has been subject
to interpretation, such that defining
“type of good” in the context
of section 35 of the Lanham Act
remains largely a function of judicial
discretion.
Another example can be found in
the way the CFAA assigns civil liability
where one “intentionally accesses
a protected computer without
authorization, and as a result of such
conduct, causes damage.” 18 U.S.C.
§ 1030 (a)(5). While this standard
appears relatively straightforward,
application of the phrase “without
authorization” in particular has
proven difficult to pin down. Courts
considering the phrase have taken
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a number of different approaches,
“usually based upon analogizing the
concept of ‘without authorization’
as to computers to a more familiar
or mundane predicate presented in
or suggested by the specific factual
situation at hand.” United States v.
Drew, 259 F.R.D. 449, 460 (C.D.Cal.
2009) (noting that “where a case
arises in the context of employee
misconduct, some courts have
treated the issue as falling within an
agency theory of authorization” ...
while in circumstances “where the
relationship between the parties is
contractual in nature or resembles
such a relationship, access has been
held to be unauthorized where
there has been an ostensible breach
of contract,” such as a breach of a
website’s terms of service/use).
Given the degree of nuance
involved in applying these types
of
ostensibly
straight-forward
provisions, it is crucial to understand
the range of potential statutory
interpretations at issue before
advising a client with respect to their
possible IP claims or defenses.

Proceed with caution in
selecting jurisdiction.
While jurisdiction is certainly
an important consideration in
any litigation, it can have extreme
repercussions in the IP context where
application of the relevant statutory
language can vary widely between
circuits.
For instance, as noted above,
Section 35 of the Lanham Act, 15
U.S.C. § 1117, permits an election
of either actual or statutory damages
for trademark infringement. In either
instance, Section 35 requires the
court to award heightened damages
where the infringement was willful
or otherwise committed in bad faith.
The circuits, however, are split as
to whether a defendant’s “willful
blindness” as to the counterfeit
nature of such a mark or designation
is sufficient to establish the requisite
Continued on Page 14
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to Create Your Estate Plan
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be left only to their children from
prior marriages, not to their spouse’s
children. There are many different
methods for accomplishing these
goals that a computer program will
not be able to achieve adequately.

Minor and Disabled
Children
Estate plans for parents of minor
children are extremely important. If
both spouses die, and all of their assets are left outright to their minor
children, instead of to a trust, those
assets will be held with the court until the child reaches age 18. Further,
if a child has special needs, his or her
inheritance should be left in a special needs trust, which is a specific,
restrictive trust that will ensure that

public benefits are not jeopardized.

Choosing Appropriate
Agents
Many individuals often choose
executors, trustees and agents under
powers of attorney based on irrelevant categories, e.g., the oldest child,
the only son, etc. An attorney can
provide thought-provoking advice as
to the most effective and appropriate
choice of agents.

Peace of Mind
Finally, and most importantly,
having an attorney draft your estate
plan provides peace of mind that all
of your concerns have been taken
into consideration, and provisions

have been made for many contingencies. You will rest assured that
your wishes will be carried out. n
Susan M. Green is an
attorney with Begley
Law Group PC in
Moorestown,
N.J.
Begley Law Group
PC specializes in
planning for disabled
individuals
and
families. The firm’s
services include, but are not limited to,
estate planning, special needs trusts and
guardianship proceedings. To contact
Green, call 856-235-8501 or visit the
firm’s website at www.begleylawgroup.
com.
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bad faith. While the Eleventh and
Seventh Circuits have held that a
showing of willful blindness may be
sufficient, see, e.g., Chanel v. Italian
Activewear of Fla., Inc., 931 F.2d
1472, 1476 (11th Cir. 1991); Louis
Vuitton S.A. v. Lee, 875 F.2d 584, 590
(7th Cir. 1989), the Tenth Circuit
has maintained that the typical
case requires a showing of “intent
to benefit from the goodwill or
reputation of another.” W. Diversified
Servs., Inc. v. Hyundai Motor Am., Inc.,
427 F.3d 1269, 1274 (10th Cir. 2005).
By way of additional example,
the DMCA includes three provisions
which essentially make it unlawful
to either circumvent a technological
measure that controls access to a
copyrighted work or traffic in devices
designed to accomplish that end.
17 U.S.C. § 1201, et seq. According
to the Federal Circuit, establishing
a “nexus” between the defendant’s
conduct and infringement of the
plaintiff’s copyright is a prerequisite
to liability under any of those
provisions. See Chamberlain Group,

Inc. v. Skylink Techs., Inc., 381
F.3d 1178, 1204 (Fed. Cir. 2004)
(requiring “a reasonable relationship
between the circumvention ... and a
use relating to protected rights). The
Ninth Circuit, however, has expressly
refused to recognize this “nexus”
requirement. See MDY Indus., LLC v.
Blizzard Entm’t, Inc., 629 F.3d 928,
950 (9th Cir. 2010) (“a fair reading of
the statute (supported by legislative
history) indicates that Congress
created a distinct anti-circumvention
right under § 1201(a) without an
infringement nexus requirement”).
Just as it is important to get a
handle on prospective interpretations
of the statutory language at issue
before advising a client on IP matters,
the potential divide between circuits
in the application of the pertinent
statutes requires an understanding
of the distinctions between the
jurisdictional options available, if
any. Such an appreciation for the
relevant statutory framework and the
varying interpretations thereof, will
permit the endeavoring IP attorney
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to take comfort in knowing that his
client’s best interests are being served
while providing a foundation upon
which he can continue to develop
the expertise necessary for a fruitful
career in IP litigation. n
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L3C: Bringing Change or In Need of Change
By Jamie Patrick Hopkins and Dr. John A. Pearce II

I. L3Cs: Serving the Needs
of Social Entrepreneurs
The low-profit, limited liability
company (“L3C”) is a hybrid social
and business entity not entirely
for-profit or entirely not-for-profit.1
Referred to as a “for-profit with
the nonprofit soul,”2 an L3C is a
“specifically branded LLC” governed
by a state’s Limited Liability
Company (“LLC”) laws.3 The L3C
model is enabled by a definitional
addition to LLC statutes, imposing
additional state-law obligations.4 The
L3C model is an attempt to enable
socially responsible businesses to
access funding previously unavailable
to charities. As the L3C model is more
regularly adopted, it is important
to understand the benefits and
drawbacks associated with operating
as one.

II. L3Cs: Offering
Financial Flexibility and
New Possibilities
The L3C was created to provide
social entrepreneurs with a hybrid
business enterprise that would
increase their access to funding.
The L3C was specifically designed
to attract foundations’ programrelated investments (“PRI”). PRIs can
be leveraged to reduce risk for other
investors and thereby increase the
total amount of funding available
to social entrepreneurs. L3Cs are
attractive recipients of PRIs because
L3C legislation exactly conforms to
the Internal Revenue Service’s (“IRS”)
main guidelines for a programrelated investment qualified entity.5
However, because the IRS and federal
government have not indicated
that L3Cs will receive preferential
consideration, proponents of the L3C
have proposed federal legislation to
give L3Cs preferential PRI-recipient
treatment.6
As a hybrid business entity,
the L3C has characteristics of both
nonprofit and for-profit enterprises.
The L3C operates like a nonprofit
by primarily pursuing a charitable

or social mission. The L3C functions
like a for-profit company because it
can distribute profits to its equity
owners. This enables the L3C to bring
together in one company investors
seeking a charitable outcome and
investors seeking a financial return.
The L3C raises the possibility that
double-bottom-line
companies,
offering both a social and financial
return, will receive greater levels of
funding.7

The low-profit, limited
liability company
(“L3C”) is a hybrid
social and business
entity not entirely
for-profit or entirely
not-for-profit.
Because of the flexibility of LLC
regulations, the L3C allows a business
to brand itself as predominately
driven by a social mission and, at
the same time, enables the business
to take advantage of tranche
investing. Tranche investing allows
L3Cs to separate investors, based
on different expected financial and
social returns, into separate groups
that would receive different returns
on their investments. For example,
a primarily financial investor would
want a higher financial return from
the L3C and could be placed in a
higher return tranche, while a social
investor might be willing to take
a lower financial rate of return on
his investment if the social benefit
created by the L3C is higher.
This increased funding will
enable L3Cs to provide financial
returns, long-term social benefits
and greater long-term organizational
self-sufficiency.8 The L3C “turns the
venture capital model on its head
and gives many social enterprises a
low enough cost of capital that they
are able to be self-sustainable.” This
makes the L3C a perfect vehicle for
“economic development, medical
research, operation of social service
15

agencies, museums, concert venues,
housing and any other activity with
both a charitable purpose and a
revenue stream.”9

III. L3Cs: Uncertainty and
Dangers Ahead?
While L3Cs are being adopted
across the country, they have not yet
met their proponents’ expectations.
For example, the North Carolina
Legislature argued the L3C would
reinvigorate a stagnant state economy
by bringing jobs back from overseas,
providing new jobs, revitalizing the
furniture manufacturing business
and
attracting
new
financial
investments to state businesses.10
However, since the L3Cs adoption in
North Carolina, only 12 companies
have incorporated as an L3C, and
none of these companies has been a
furniture business.11
Currently, there is almost no state
or federal governance specifically
designed to handle the complexities
of the L3C model, and because L3Cs
are so new, many questions remain
regarding investor rights, fiduciary
duties and profit distributions.
Critics of L3Cs have stated the
L3C brand oversimplifies PRIs and
tranche investing, which require
“careful, individualized, professional
assessment[s], not reliance on a
branded template.”12
Another problem facing the L3C
model is the confusion with fiduciary
duties. With both a social purpose and
a for-profit model, L3Cs essentially
serve two masters. Financially-driven
investors would only seek L3Cs to use
their investment funds and retained
earnings to grow returns. However,
socially-driven investors would want
higher social returns at the cost of
financial growth. These two masters
could create a complex question of
fiduciary duties.13 The problem for
L3Cs will arise when decision makers
need to prioritize maximizing profits
or social returns.
Additionally, there are concerns
regarding whether L3C memberships
Continued on Page 16
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qualify as a security for purposes of
federal securities regulation.14 LLC
member interests are evaluated
under the Howey investment contract
test to determine if the respective
interests qualify as “securities”
regulated by federal law.15 Consistent
with LLC interest jurisprudence,
L3C membership interests are likely
to qualify as investment contracts
– and thus securities as defined by
Federal Securities laws – where L3C
members are passive investors, such
as foundations using PRIs. Further,
with each L3C investment contract
controlling the analysis and multiple
levels of tranche investors, the
determination could be extremely
difficult as the determination may
vary with each level of investors.
As a result, L3Cs could be subject to
federal securities regulations. The
costs imposed by complying with
federal securities regulations could
undercut the social purpose of a
L3C. Yet unlike charitable securities,
which are exempt from the ’33 Act,
no exemption specifically frees L3C
membership interests that qualify
as securities from the burdens of
registration.
While the L3C was adopted
under current LLC statutes for its
flexibility, this flexibility has created
a level of complexity and confusion
that all businesses might not be
equipped to handle. Without strong
legal precedent, market practices or
governmental oversight, businesses
must be ready to tackle these issues
head on when considering adopting
the L3C business model.

III. Current Success:
Domestic and Abroad
Despite the problems and
uncertainties associated with L3Cs,
there has been a demonstrated desire
for a socially responsible business
model both in the U.S. and abroad.
Social entrepreneurs have taken
advantage of the L3Cs’ brand – forprofit with a stated social purpose –
to attract investors and stakeholder
support for their businesses. New
ventures like the Paradigm Project,
an L3C designed to help create

sustainable economic, social and
environmental value in developing
countries,16 have found that the L3C
model provides access to new capital
and legal flexibility.17 Paradigm’s
programs
include
supplying
energy efficient stoves in Kenya,
re-establishing cotton farming in
Uganda and forest restoration in
Ethiopia.18 At the 2010 Clinton
Global Initiative, the Paradigm
Project was recognized for its
“exemplary approach to addressing
challenges in Environment and
Energy.”19 The Paradigm Project was
able to combine a range of funds
including grants, low-interest loans,
charitable donations and traditional
market investments to fund its
initiatives.20
While examples of successful L3Cs
are limited, the use of a legal business
form to facilitate a hybrid concept
of a for-profit business organized
primarily for a social mission has
achieved very impressive successes
elsewhere. The Community Interest
Company (“CIC”), an almostidentical legal model to the L3C,
was created in the United Kingdom
in 2005 and demonstrated strong
financial and social success. As of
January 2011, there are more than
4,500 registered CICs, up from just
208 in March 2006.21
CICs range from one-person
business operations to multi-million
dollar businesses with more than a
thousand employees.22 The CICs have
been formed across a broad spectrum
of business sectors, including
agriculture, fishing, manufacturing,
construction, hotels, education and
health services.23 A major difference
between CICs and L3Cs is that CICs
face strict government regulations
and oversight. CIC regulations
include asset locks, dividend caps,
required disclosure of how invested
funds are used and oversight by
a CIC regulator. However, this
governmental control has given
investors confidence to invest in
CICs, proliferating their adoption.24
Ultimately, evidence suggests that a
lack of regulation and oversight keep
L3Cs from being a business model
that is utilized more often.

IV. Moving Forward
The
restrictions
that
so
successfully regulate CICs provide
an excellent example of how states
could more effectively monitor
and regulate L3Cs as hybrid social
ventures. State regulations, such
as Illinois’ requirement for L3Cs to
register with the attorney general,
are the best mechanisms the U.S.
currently has in place for L3C
governance, capable of providing the
advantageous enhancements of the
CICs’ asset lock, dividend cap and
regulator. However, such features
need to be generally required. L3Cs
also need greater oversight, including
regulations that would increase
transparency to help protect and
facilitate investment and advance
the efforts to convince the IRS and
Congress to adopt L3C-friendly PRI
legislation. Greater oversight, asset
locks, an L3C state regulator and
dividend caps would help protect
both financial investors and social
investors by putting regulations in
place to protect their expected social
and financial returns.

V. Don’t Conclude On L3Cs
There are hundreds of companies
working under the L3C brand in the
U.S., just a few years after the first
statute was passed.25 While the L3C
is not without critics and not for
every business, its rapid adoption
indicates that both investors and
social entrepreneurs see value in its
business model. If starting an L3C or
advising an L3C, it is important to
address the potential uncertainties
regarding PRIs, fiduciary duties and
the potential changes to the law.
Carefully designed contracts and L3C
membership agreements can protect
the business and investors from
some of these issues. However, fuller
utilization of the L3C model will only
be realized if increased regulation
occurs at the state level in order to
solidify and oversee investor rights.
While these regulations may never
come to fruition, the L3C can still be
a viable and useful model for certain
Continued on Page 17
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Moving Pieces: Learning To Play The Game
By Anthony M. Brichta
Starting out as a young attorney,
you soon come to the realization that
you aren’t playing the same game
as many of your colleagues. While
you’re still learning the players, the
rules and what moves you can make,
your more seasoned colleagues are
relying on years of experiences and
numerous cases of trial and error.
In my first few years of practice,
I’ve found it takes time to realize that
there is a vast difference between
doing something and understanding
what you are doing, how it relates
to the rest of the case or deal and
why you are doing it. It takes time
to develop a frame of reference and
understand how each deal point,
motion and deposition may relate
and affect one another, and it takes
repetition to understand how each
may impact the end result, whether it
be through settlement or disposition.
Learning the practice of law is like
learning a new sport or a new game.
You can read the rules, you can watch
someone else play and you can read
about how you should play, but you
really don’t fully understand it until
you’ve gone through it a few times.
Growing into an effective lawyer is
not unlike learning to play poker,1
chess or any other game which
involves rules and strategy. For
example, if you compare the practice
of law to chess, there are a number of
similarities. In both, you have a finite
set of “rules,” an adversarial goal, a
number of ways to accomplish your
objectives, and in both the learning
curve can be steep at times. Here are
three lessons from chess that apply
equally to the practice of law.

Every Piece Matters
One of the major lessons you
can take from a game like chess is
focusing on each piece’s role and not

neglecting the little pieces.
Each case is always going to have
the big moves, whether it be a pretrial
motion, a deposition of a key witness
or an important negotiation session.
Each of those important steps,
however, is built on a series of much
smaller moves. I’ve found while each
new day for a young lawyer may bring
a new stress-inducing challenge, one
advantage young lawyers have is
that everything still seems somewhat
important, even if we aren’t quite
sure whether it is. A more experienced
attorney may breeze through written
discovery confident she can get what
she needs at a deposition or breeze

through a meeting with her client
feeling comfortable that she already
has a full understanding of the legal
issues. While we may not yet have
that luxury, if nothing else, a young
lawyer may be more willing to look
at each and every possible avenue of
a case or spend extra time finding an
issue that a senior partner may miss.
I’ve found that if you embrace your
role in your practice for what it is
in a particular case, you can better
determine how you can provide
the most value. Depending on the
case, you may not get to take the
most important deposition or crossexamine the most important witness.
You can, however, focus on the
smaller moves – the ones that set up
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the bigger plays – and make sure that
your case is moving forward with
each little step. You can master the
parts of the case that someone else
might glaze over and pull together
all the little pieces that will lead to a
favorable resolution.

Playing Several
Moves Ahead
As each case starts anew and as
you progress along, different pieces
become more important, and the
positions on the board constantly
shift.
One thing I’ve found extremely
helpful is to always keep in mind
how today’s work may affect different
parts of the case down the road. In
chess, or any other sport or game, if
you focus too heavily on the move
you are currently making, you may
miss how it is affecting the game
several plays down the road. In soccer
or hockey, it’s often the pass before
the pass that creates the opening. If
you take a position in a case or a deal
that is unreasonable, it is often hard
to backtrack. Likewise, if you don’t
start moving toward the end goal
now, you will find yourself without
enough time to prepare for a trial or
finish a deal on time. Likewise, I am
(reluctantly) learning that it is often
much better to spend larger chunks
of time early in a case researching
and evaluating what you will need
later. When I started working as an
attorney, I subscribed to the wide net
theory of law – pull it all in and see
what you have later. A lawyer at our
firm finally convinced me to do things
like read the jury instructions before
filing (or answering) a complaint and
start thinking about what closing
argument might look like two years
down the road. If you put together
Continued on Page 20

Are Standard Ground Rule Instructions
Necessary at the Start of Every Deposition?
By Matthew F. Dolfi

Have you ever instructed a witness – or heard opposing counsel
instruct a witness – on the “standard
ground rule instructions”? If you’ve
attended a deposition, chances are
you’ve heard some variation of the
standard “ground rule instructions”
issued to a deponent at the start of a
deposition. They’re the same instructions every time – with only slight
distinctions depending on the attorney issuing them. And, at least for
me, they’re dreadful.
The instructions typically involve
several minutes of narrative from the
attorney on how the witness should
testify, with most of the instructions
provided for the “sake of the court
reporter.” My personal favorite goes
something like this:
Q: Have you ever had your
deposition taken before?
A: Yes.
Q: So, you’re familiar
with the process and the
ground rules?
A: Yes.
Q: Well, before we get
started, let’s review those
ground rules again anyway.
Are the ground rule instructions
really necessary? I believe that they
are. But I offer for consideration an
alternative to the opening monologue: Save the lengthy instructions
for later.
Imagine meeting someone new
at a party or other social setting for
the first time. You exchange names
and pleasantries. Now, imagine stopping the conversation to exchange
instructions: “Um … before we get to
know each other any further, I’d like
to lay out some ground rules for this
relationship. First, don’t lie to me.
Second, don’t make any gestures or
head nods. I can’t understand them.
Third, please say “yes” or “no,” because I can’t decipher “uh-huhs.”
Also, don’t interrupt me when I’m

speaking to you. And, if you need
to take a break from this discussion,
please let me know. Oh, and most
importantly, don’t answer any questions I ask if you don’t understand
them. Instead, let me know, and I’ll
rephrase them. OK? Now, how about
a drink?”
It’s unlikely that you would make
many friends if you handled new
greetings in this manner. I submit
that a deposition should not be commenced in similar fashion. Rather,
tone down the adversarial nature of
the proceeding – at least initially –
and get things started in a more relaxed and conversational manner.
Whether you’re deposing a sophisticated expert witness or a lay
witness with little or no education,
the ground rule instructions may
come across as condescending. Take,
for example, the instruction: “If you
don’t understand a question I’ve
asked, don’t answer it.” I think most
people can agree that if they don’t
understand a question, they are not
going to answer it. Consider, also,
the instruction: “Please let me finish
my question before you provide your
answer.” What you mean to instruct
the witness is: The court reporter can
only transcribe one person speaking
at a time. What the witness may hear
is: Don’t interrupt me because everything I say is so very important.
Why do lawyers routinely offer
ground rule instructions at the start
of a deposition? It could be that lawyers are creatures of habit. We find
comfort in form and procedure. Perhaps it is because depositions can be
stressful, and some lawyers – particularly young lawyers – feel that laying
the ground rules helps to ease their
nerves. You might think: “Let me just
get through the familiar stuff, before embarking into the unknown.”
Or perhaps we go through the monotony of the ground rules because
that is what everyone else does. You
might feel that if you fail to cover
the ground rules at the outset of the
deposition, opposing counsel may
be quietly judging you or, worse, a
19

partner reviewing your transcript
might think you’ve lost your mind.
Whatever the reason, it is clear that
most lawyers adhere to the notion
that ground rule instructions must
be provided at the start of the deposition.
I do not recommend disposing
of deposition instructions altogether.
To the contrary, ground rule instructions serve a very specific purpose.
They serve to limit contradiction,
explanation or rehabilitation by the
witness at trial. Recognizing the importance of the ground rule instructions, but also taking into consideration the importance of establishing
a rapport with the witness, I suggest
an alternative to the opening monologue: Dispense with the ground
rules at the outset of the deposition.
Rather, cover them later.
For young lawyers who find
butterflies in their stomachs at the
thought of taking a deposition, consider that a five-minute speaking narrative might be more stressful than
asking a few questions of the witness to get things rolling. If you’ve
ever read a transcript with the standard instructions, you know that
the first several pages are filled with
paragraph after paragraph from the
attorney. The monologue may be
peppered with an occasional “yes,”
but it’s primarily instruction after instruction from counsel. If nerves are
an issue for you, flip the script. Ask
some short questions and let the witness do the talking. E.g., state your
name, your age, where do you live,
how long have you lived there, are
you married, how long have you
been married, etc. In this manner,
you can get comfortable asking questions and quiet those nerve-wracking
butterflies.
If nerves are not your concern,
there is still merit in dispensing with
the ground rules at the outset of the
deposition. You’re going to cover
some background material with the
witness anyway, right? Educational
Continued on Page 20
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exactly what you want to accomplish
or defend against, whatever the case
may be, it is much easier to plot the
path and start putting together the
moves that will get you where you
want to go. Otherwise, you’re just
moving pieces around a board.
Focusing on the end has helped
me tremendously in having a better
understanding of the early parts of a
case and avoiding, for the most part,
moving in the wrong direction or
neglecting an avenue that turns out
to be tremendously important later
on.

Sometimes a Draw
Becomes The Win
Nobody likes a tie. Not many
lawyers will approach a case with
the hopes of a draw in mind (unless,
of course, the case is that bad), but
unfortunately, sometimes it happens.
Maybe the facts aren’t as good as you
first hoped, an appellate decision sets

a negative precedent or your clients
simply don’t make good witnesses.
It is in those situations where you
need to re-evaluate your position and
determine if a reasonable settlement
is now necessary to prevent a
complete loss. Part of developing
as an attorney is learning to ensure
that your clients are always protected
and you don’t lose sight of their
best interest, even if that isn’t a win
in your mind. Sometimes, when
positions change, the draw is the
win.
While these three concepts are
hopefully instructive, it’s extremely
important to take growing as an
attorney for what it is — a process —
and accept that for the foreseeable
future you are going to run into
attorneys with far more experience
but that you’ll keep learning and
improving. Games always get a little
more fun as you get better.2 n
For a great discussion of poker and
law, see “Lawyer’s Poker: 52 Lessons
1

Standard Ground Rule Instructions
Continued from Page 19

history, work history (expertise and
qualifications of an expert), etc?
Why not get through the preliminary matters first (before providing
any instructions) and see how things
are going? If you notice the witness
cutting you off before you finish asking a background question, take the
opportunity to instruct the witness
on waiting until you finish asking a
question before providing an answer.
If a witness responds “uh-huh,” instruct him to keep his responses verbal, i.e., “yes” or “no,” please. When
you come to a point in the witness’s
employment history and she can’t
recall an exact date, use the opportunity to instruct the witness that the
deposition is not a memory test and
that she should let you know if she
can’t remember a specific event. In
this manner, you can convey most of
your instructions to the witness in a
more conversational – and less adversarial – manner.

The deposition process is stressful enough for the witness (and for
young lawyers). Don’t start the proceeding in a manner that puts the
witness in a defensive posture. Instead, consider offering instructions
before your substantive interrogation
of the witness or at the close of the
deposition. For example: You understood all of the questions that I asked
you today? And, all of your answers
were truthful? There were no questions that you did not understand?
In the latter manner, you can literally end the deposition on your terms.
As with anything else in the law,
there are exceptions, and this concept may not work in every deposition or with every witness. Use discretion, know your subject matter,
and – like any dialogue – take feedback from the deponent. You’ll know
relatively quickly whether a witness
will be hostile, defensive or evasive.
If that is the case, courtesy and rap20

That Lawyers Can Learn From Card
Players” by Steven Lubet. Oxford
University Press, USA (May 25,
2006).
2
For the reading inclined, also
check out the “Art of Learning” by
former chess prodigy Josh Waitzkin.
Free Press (May 27, 2008).
Anthony M. Brichta
attained his Juris
Doctor from Duke
University
School
of Law in 2008.
After law school,
Brichta first practiced
with
Cadwalader,
Wickersham & Taft
LLP in New York, N.Y., where his
practice focused on capital markets and
civil litigation. He joined Buckley, Brion,
McGuire, Morris & Sommer LLP in 2010
as an associate in the firm’s litigation
department. Brichta’s practice includes
commercial litigation, creditor’s rights,
bankruptcy and insurance defense.

port with the witness may no longer
be possible. Therefore, issue the standard instructions and tie down the
witness. n
Matthew F. Dolfi is
an associate at Robb
Leonard
Mulvihill
LLP,
where
he
focuses his practice
on
commercial,
employment
and
professional liability
litigation. He earned
a B.S. from Duquesne University in
2001 and graduated cum laude from
the University of Pittsburgh School of
Law in 2004, where he also earned a
certificate in the John P. Gismondi Civil
Litigation Certificate Program. Dolfi has
been recognized as a Pennsylvania Super
Lawyer, Rising Star. He is admitted to
the U.S. Court of Appeals for the Third
Circuit and the U.S. District Court for
the Western District of Pennsylvania.
He is also a member of DRI (Defense
Research Institute) and the Allegheny
County and American bar associations.

Collegiality: Now you Know.
And Knowing is Half the Battle
By Teddy Michel
“Now you know. And knowing
is half the battle.” G.I. Joe was one
of my favorite cartoons as an eightyear-old in 1985. I especially liked
the public service announcements
that ran at the end of each episode.
Don’t know what I’m talking about?
Google “G.I. Joe PSA,” and you’re
sure to come up with a link or two.
Merriam-Webster defines collegiality as the cooperative relationships of
colleagues.
Cooperate – You know, like we were
all taught in preschool when playing
with other kids.
Colleagues – Mutual respect with a
dose of humility and compassion.
Relationships – Trust, respect and
understanding of the inherent dignity of the human person.
Simple to write but challenging
to accomplish when pressed with
deadlines, emotional clients and
zealous advocacy. So here are my top
10 ways to enhance collegiality:

10. An unspoken word in anger is
never regretted.
9. If somebody says something and
you can take it two ways, take it the
best way.

bonitatem in rebus. The love of God
infuses and creates goodness in
things. (Aquinas - Prima Pars Summa
Theologiae Q. 20: On the Love of
God)

8. As my friend Ishmael in Moby
Dick says, “Ignorance is the parent
of fear.”

“Now you know. And knowing is
half the battle.” n

7. We tend to become the decisions
we make.

Teddy Michel has
been practicing law
with North Penn
Legal Services for
the past four years
and currently resides
in Archbald, Pa.,
with his wife, Cindy,
and two children,
Nicholas and Sage. Although Michel is
originally from Minnesota, he met his
wife in Anchorage, Alaska, as a member
of the Jesuit Volunteer Corps, and they
have been residing in northeastern
Pennsylvania for the past five years.
Prior to attending law school, Michel
was a social worker with the Alaskan
AIDS Assistance Association and
Catholic Charities’ Refugee Resettlement
Program.

6. Don’t hate. It is too big a burden
to bear. (Dr. Martin Luther King Jr.)
5. Rudeness is a weak man’s imitation of strength. (Eric Hoffer)
4. See everything; Overlook a great
deal; Correct a little. (Pope John
XXIII)
3. Whenever you find yourself in a
situation where a complete change
is not in the cards, you need to compromise and score a small victory.
(My dad)
2. One hand washes the other, and
both wash the face.
1. Amor Dei est infundens et creans

Join.
Connect.
Succeed.

Y

ou set the goal of becoming a lawyer. You invested
time, money and brainpower — and your heart
and soul — to get through law school and pass the
bar. Congratulations!
Now you face the challenges of building a successful
legal career.
Your colleagues at the Pennsylvania Bar Association
understand what it takes to develop a practice and to
make connections that matter — especially during tough
economic times like these.
Your colleagues invite you to become a PBA member and
take advantage of the many free benefits that go along
with being part of Pennsylvania’s largest bar association.
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Embracing the Changes Ahead For Young Lawyers:
Can I Succeed?

Career

Corner

Starting Your Own Practice: Is that the
Potential Answer for You in 2012?

For years after her law school graduation, my attorney worked
with large and mid-size firms in New York City and Philadelphia.
Finally, she recognized for various reasons the desire to leave “Big
Law” and go off on her own. At the same time she leased space with
two other attorneys whom she knew, sharing office and administrative/overhead expenses. Whether you call it “going solo” or a collaborative practice, when she retired 30 years later she never regretted
leaving the formality and rigidity of larger firms — even with the
possibility of becoming a firm partner.
After many years with a well-known career counseling firm many
David E. Behrend
years ago, I took the plunge into private practice. Looking back at the
time, with two young sons, the flexibility, determination, energy/
enthusiasm and the opportunity to thrive outweighed any increased potential financial rewards of staying.
Ultimately, I determined my own destiny, having an entrepreneurial spirit and plan.
Hence, Career Planning Services for Lawyers was established 20 years ago and fortunately grew from a
practice that serves the general Pennsylvania region to a national one through the American Bar Association’s Office of Lawyer Assistance Programs. For young lawyers — from recent grads in their late 20s to those
touching 40 — leaving that “comfort zone,” even if unhappy, bored or angry, can override any thought of
leaving. In my practice with Young Lawyers Division attorneys I have heard, “I can’t afford to leave, even if
I’m miserable here.”
We all know, even more so than before the 2007 legal recession started, becoming an equity partner in
many firms is like playing the state lottery: Odds are not stacked in your favor, even if you think you are the
“golden child,” to be welcomed into the elite club of compensation partners.
Although much attention is given to “Big Law,” a large percentage of lawyers in the commonwealth
work for small firms or partnerships. Others may be in a corporate environment that is stifling, their upward
mobility constrained, while other young lawyers may have a passion to enter public service, representing
the underserved in the country. Finally some lawyers I have counseled have been with state, county and
city government and found diminishing returns in the job.
For those of you who are exploring or even dreaming of starting your own firm, solo or with a few colleagues, a number of factors come into play — from dream into reality!
Are you leaving that comfort zone even if disenchanted? Many lawyers are not willing to “risk change”
even if they know it’s in their best interest. A number of clients I counsel now become what I call “lifers.” But
that formula doesn’t always provide the internal gratification and satisfaction, much less freedom, to alter
their career and move on to ACT II or III in a 35-plus-year career span.
When thinking about going into a solo or very small private practice, one needs to be honest and ask:
• Can I thrive with some uncertainty?
• Do I enjoy making decisions myself or with partner/colleague, or would I prefer to let others in a
larger culture or environment make them? Will that impact my enthusiasm and energy over the next five
to 10 years?
• Do I wish to control my own destiny or have it controlled by others who are higher up the legal
chain ladder?
• What aspects of the practice of law do I really enjoy, and can I make a reasonable living from it? What
“value” do I offer clients, at what costs and, ultimately, what distinguishes me as a practitioner, whether 28
or 38? Can I develop or have I developed a niche business model — as I have been fortunate to do by counseling and guiding lawyers in their careers?
• Do I have a sense of entrepreneurship and business plan to make to it a go over time? If you need toContinued on Page 23
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tal structure and are honestly afraid of a risk period,
then would it be best to try and stay where you are
– even if painful?

way about my own practice after two decades. Unfortunately, many young lawyers may not always feel
that way at all.
In my practice with lawyers both in office and
telephone career consultations, I have a successful formula that you may also find helpful – the
Behrend gratification index. I believe that the daily
work itself you perform should probably be around
75 percent gratifying. If it is 90 percent, it’s unlikely
unless you control your own destiny, work culture
and clientele. Those who state their work gratification around 65 percent remind me of my grades in
math and science – barely passing! If the gratification
index has dropped to 50 percent or has never even
reached that percentage, than a move of some substance might well provide the sunshine needed to
brighten up your work life.
F. Scott Fitzgerald noted “there are no second acts
in life,” meaning little room for transitions – stay
with the same firm, company, government position,
etc., until you retire. But we know in this changing
legal environment and looking through the rest of
the decade, people are becoming more conscious of
ACT II in their careers, both electively as well as reluctantly.
Reid Hoffman, the co-founder and CEO of LinkedIn, has a new book, The Start Up Of You.
Hoffman notes that one needs to apply an entrepreneurial strategy, building and developing your
own enhanced capabilities and opportunities: Identify and work on your strengths and what are the
transferable skills both within and outside your field.
We do know that at the 20- or 25-year law school
reunions, a significant portion of graduates may not
be practicing law per se but are using those skills
learned in law school in a different venue!
In conclusion, ultimately, adaptability is going to
be required in your lengthy career, and starting your
own or multi-functional firm may be the correct career landscape for you in 2012 and looking ahead. n

• Are you willing to market your firm, not just advertising, but by building alliances with people who
can be of mutual assistance to you in the start-up
years?
Money magazine did a recent study this spring
of 1,000 young people asking the question, “Do you
ever dream of running your own business some day?”
Here were their answers:
Thirty-one percent said, “Sometimes, but too
scary.”
Twenty-five percent said, “Definitely one day.”
Eighteen percent said, “I already run my own
business.”
Forty-three percent believe that “being in an
environment where I can function most effectively
might be running their own enterprise-firm/business.”
Think about it for moment: Assuming you don’t
hit the state lottery or inherit a million dollars, a
larger number of young lawyers will probably work
for 40 years until Social Security – assuming it is still
with us. With that in mind the question is: What really gets you up in the morning when there is a foot
of snow on the ground, or it’s 90 degrees outside –
besides financial remuneration?
In my practice I ask clients about their undergrad
area of study, and is there any relationship between
that degree and the practice of law, or was the BA/BS
just a station on the train to your final destination –
law school?
Those who may have an undergraduate degree(s)
that can or have interfaced with their practice of law
may have leg up in pursuit of starting a solo or small
group practice! Areas might include finance, accounting, marketing, economics, international relations,
film study, nursing/healthcare, foreign languages,
criminal justice, science and technology, engineering, environmental /natural resources, religion, social work, computer technology, music and the arts.
Some lawyers decide to stay in a long-term employment situation with a firm and its work culture
and still sustain the energy and enthusiasm, finding
the practice interesting and challenging. I feel that

David E. Behrend, M.ED., director of Career Planning
Services for Lawyers in Ardmore (www.lawcareercounseling.com), serves the career needs of Pennsylvania
lawyers going through career or employment transitions.
To e-mail him questions for “Career Corner,” e-mail him
at yld@pabar.org.
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Civil Procedure Redux: The Jurisdiction
and Venue Act of 2011
By Emily Breslin
Your 1L Civil Procedure and
Pennsylvania Bar Exam outlines are
now, unfortunately, antiquated documents, outlining old rules that are
a thing of the past. They can only
be shared with future generations of
lawyers with an express disclaimer
that the Jurisdiction and Venue Act
of 2011, Public Law 112-63, effective
Jan. 6, 2012, changed the rules regarding federal jurisdiction, removal
and venue.
While some of the changes
brought by the act are essentially
academic, codifying well-established
practices and majority rules, other
changes drastically alter the analysis
of how and when district courts may
invoke jurisdiction.
The below is a very brief overview
of the new rules, designed to alert
young litigators that the rule statements we once committed to memory may no longer apply. Of course,
some of these rules are nuanced in
their construction and application,
and independent research should
always be conducted before federal
jurisdiction is invoked or contested.

The below is a very
brief overview of the
new rules, designed
to alert young
litigators that the rule
statements we once
committed to memory
may no longer apply.
•

Federal Jurisdiction:
•

Lawful permanent residents, who are not U.S.
citizens but are authorized to reside here, are
no longer “deemed” citizens of the state where
they reside. It has always
been the case that there is
no federal jurisdiction over
a controversy between two
lawful permanent residents.
However, the “deeming”
language of the old rule created confusion and seemed
to conflict with this principle. The new rule simply
provides that federal courts
do not have jurisdiction
over a dispute between a citizen of a state and a lawful
permanent resident domiciled in the same state.

Foreign
corporations
(corporations incorporated or with its principal places of business
abroad) are now treated
exactly like domestic
corporations; they are a
citizen of both the foreign state of incorporation and the foreign
state of its principal
place of business. Therefore, federal courts do not
have jurisdiction over a dispute, for example, between
a citizen of France and a
Delaware corporation with
its principal place of business in France. Courts were
previously split on whether
jurisdiction was proper in
that scenario. The same rule
applies to insurance companies in direct action lawsuits.

•

The
judicially-established “rule of unanimity” is codified, which
provides that all defendants must join in, or
consent to, the removal
of the case.

•

Each defendant in a case
has its own 30-day window in which to remove
the case. Previously, courts
were split on whether the
time for removal was triggered only by the first defendant served or whether
each added defendant was
entitled to its own 30-day
removal clock. The rule is
now the latter.

•

Defendants can invoke
a “bad faith” exception
to the one-year expiration date on removal.
A district court can now allow a defendant to remove
a case after one year, if it
finds that the plaintiff acted
in “bad faith” to prevent
timely removal. Prior to the
act, the judicially-created
“fraudulent joinder” doctrine provided that a defendant could remove a case
later than a year if plaintiff
had brought in non-diverse
defendants simply for the
purpose of defeating diversity jurisdiction and had no
possibility of actually recovering against those defendants. Under the new rule,
this equitable doctrine is expanded and codified.

•

The amount in controversy can be established
by defendant in its removal papers, and the
standard to be applied
is preponderance of the
evidence. Previously, the

Removal:
•

A district court must
sever and remand unrelated state law claims.
Previously, district courts
ostensibly had discretion
to hear claims that were
not within the original or
supplemental jurisdiction
of the court, although many
courts declined to do so,
finding that it crossed the
bounds of Article III.
24
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satisfaction of the amount
in controversy requirement
had to be apparent from the
face of plaintiff’s pleading,
and there was a split in authority over the standard to
be applied. The “bad faith”
exception discussed above
explicitly applies if a plaintiff deliberately fails to disclose the amount in controversy to prevent removal.

The new rule treats unincorporated associations like
corporations for residency
purposes.
•

Venue:
•

•

A natural person is a
resident of the judicial
district in which that
person is domiciled.
Some courts previously held
that a natural person could
be a resident in a district
and state other than one’s
domicile; for example, residency could be established
by a vacation home.
An unincorporated association, as a defendant in a case, is a resident of any judicial
district where it is subject to the court’s personal jurisdiction. As a
plaintiff in a case, it is
a resident only where it
maintains its principal
place of business. Some
courts previously held that
an unincorporated association was a resident where it
was licensed to do business
or actually doing business.

•

•

A district court can
transfer a case to any
district “to which all
parties have consented,” even if the case
could not have originally been brought in that
district. There was previously no mechanism to
consent to venue, and this
addition furthers the goal of
convenience and fairness to
litigants.
Abrogation of the “local action rule.” The act
states that venue can be determined without regard to
whether the action is local
or transitory in nature. This
eliminates the so-called “local action rule,” which provided that actions involving
real property could only be
brought in the district in
which the property was located.
The “fallback” venue
provision for both diversity and federal question cases is the same
and provides that a case
in which the fallback
venue provision is necessary can be brought
in any district in which
any defendant is subject
to the court’s personal

jurisdiction. Under the
previous rule, the fallback
venue provision, which
kicks in only when all defendants do not reside in
the same state and the claim
cannot be brought in a district where the acts or omission occurred, for diversity
and federal question cases
was different. The act puts
forth a unified approach to
fallback venue.
•

In states in which there
is more than one federal
district, a corporation
is a “resident” of any
judicial district where
it would be subject to
personal
jurisdiction
if that district were a
separate state. This rule
prevents a corporation with
its center of operations in
a major metropolitan area
from being sued in a remote
and unfamiliar district court
within the same state. n

Emily K. Breslin is an
associate at Flaster/
Greenberg PC, where
she focuses her practice on commercial
litigation. She received a B.A. from
Bryn Mawr College in
2004 and graduated
magna cum laude from Rutgers University School of Law – Camden in 2010.
She can be reached at emily.breslin@
flastergreenberg.com.

MARK YOUR CALENDARS FOR THESE UPCOMING PBA EVENTS!
Sept. 13-14, 2012
PBA Workers’ Compensation
Law Section Fall Meeting
Hershey Lodge, Hershey, Pa.
Oct. 26, 2012
PBA Minority Bar Committee
Diversity Summit
Omni William Penn Hotel, Pittsburgh

Nov. 14, 2012
PBA Board of Governors Meeting
Holiday Inn East, Harrisburg, Pa.
Nov. 15, 2012
PBA Committee/Section Day
Holiday Inn East, Harrisburg, Pa.
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Nov. 16, 2012
PBA House of Delegates Meeting
Sheraton Harrisburg Hershey,
Harrisburg, Pa.
Jan. 30 - Feb. 3, 2013
PBA Midyear Meeting
St. Maarten, Netherlands Antilles

COLUMN: Flying Solo

My First Client
By Todd Spivak
A rail-thin woman sits hunched
in a chair straining to breathe. She
clutches a folder to her chest as
though someone is threatening to
snatch it.
I call her name into the crowded
room on the third floor of the Family
Law Center in downtown Pittsburgh.
She throws back her head, revealing
two black eyes.
“Hi, I’m your attorney,” I tell
her. It’s my first time uttering these
words.
I had passed the bar exam just
a few weeks earlier and interviewed
with several law firms along Grant
Street, but none was a good fit. I
wanted mentoring, courtroom experience, good pay and flexible hours.
But no firm offered all of these things.
And some didn’t offer any.
So I stopped looking for a job and
started looking for clients.
A friend suggested that I take a
free half-day continuing legal education course offered by Neighborhood
Legal Services Association on helping domestic violence victims obtain
protection orders. I enrolled, read the
materials, shadowed an attorney and
now was meeting my first-ever client.
More seasoned attorneys assured
me that Protection from Abuse (PFA)
cases were “easy” – that oftentimes
they were dismissed or automatically
granted because a party didn’t show.
A PFA has harsh consequences.
It mainly functions as a no-contact
order restricting the abuser from having any contact with the victim. It
can remain in effect for up to three
years. This includes not just physical
contact but also phone calls, emails
and text messages.
A PFA can also evict the abuser
from his or her household if it is
jointly occupied by the victim. It can
award the victim temporary custody
of minor children; limit the abuser’s
child visitation rights; require the
abuser to pay alimony and child support; and order the abuser to relinquish all registered firearms to police.
Several attorneys warned me that
people who seek PFAs often are not

in abusive relationships, but rather
are seeking leverage in a divorce or
child custody dispute. They said the
system itself is frequently abused.
My case was not one of those.
“Here,” my client says in a low
voice, handing me a folder stuffed
with medical records. X-rays taken
from a week earlier show “rib contusions.” She believes this is her smoking-gun evidence.
My client’s abusers – her husband
of 26 years and their autistic adult
son – sit in a separate, much larger
room on the same floor. They are not
represented by an attorney, so I talk
with them directly about whether
they will accept the PFA.
During law school, I focused as
much as possible on experiential
learning. I negotiated plea deals and
argued motions at the public defender’s office; drafted briefs for personal injury law firms; and handled
divorce, disability and asylum cases
from start to finish in the civil litigation clinic.
Through these experiences, I
discovered how much I enjoy client
contact and the fight at the heart of
litigation.
My client tells me she is sick of
fighting. She says that her husband
frequently whips her with a belt and
once strangled her, causing permanent damage to her voice box.
Their son constantly seeks his father’s approval.
About a week earlier, my client
left home to get cash from an ATM
about a mile away. While walking
back along a busy street, she recognized the bright lights on the truck
racing toward her.
Her husband leapt from the cab
screaming at her for taking his bank
card. Their son followed.
The husband knocked my
94-pound client to the ground and
kicked her repeatedly in the ribs and
face as cars blew past. Their son followed.
The husband climbed back in the
truck to drive off. Their son followed.
Under Pennsylvania law, a per26

son can get a PFA against any family
member related by blood or marriage.
That includes spouses, parents and
children. The law also covers live-in
boyfriends or girlfriends, as well former sexual or intimate partners.
My client tells me that she
crawled for the rest of the way home,
where her husband held her captive
for two days before finally admitting
her to a hospital.
Then at the hospital he would
not let her out of his sight, she says.
He repeated to her: “You fell off an
ATV; you fell off an ATV.
“If you tell anybody what happened, I will kill you.”
In the context of a PFA, Pennsylvania law defines “abuse” broadly. It
covers bodily injury and attempted
bodily injury, false imprisonment,
stalking and harassment. Mere
threats of violence are enough if they
placed the victim “in reasonable fear
of imminent serious bodily injury.”
My client’s sister came to the
hospital and managed to get her
alone. The sister took her straight to
the courthouse and helped her file a
petition with the court alleging domestic abuse. She left that day with
the protections of a temporary PFA,
which would remain in effect until
her hearing 10 days later.
I ask my client what she wants.
She says a three-year PFA against her
husband and son. And she wants
their guns taken away. Both men are
avid hunters.
The husband and son surprise me
by immediately admitting to having
attacked and beaten my client. But
they want an attorney and plan to
request a postponement.
When I tell my client this, she becomes irate. She thinks they are playing games. All I could think was that
she should be in a bed resting.
But they had the right to an attorney – no judge would deny their
request for a continuance. I tell my
client that the temporary PFA would
remain in effect until the next court
Continued on Page 28

Seven Tips for Enhancing
Productivity and Efficiency
By Erik D. Spurlin
The rise of smartphones, tablets
and an ever-expanding Wi-Fi network has made it easier than ever
to accomplish tasks quickly. At the
same time, partners and clients have
come to expect young attorneys to be
technologically savvy and to produce
more work in less time than ever before. This can be problematic because
these devices also provide tempting
opportunities for unplanned procrastination and may make it difficult to
focus, organize and execute to the
best of our abilities. This article is for
those of us who struggle to make the
most of our workday so that we can
maximize our free time and take back
our personal lives.
1. Create Your Daily Vision.
As attorneys, our education and experience have refined our ability to effectively plan for our clients’ current
and future needs. Despite our universal recognition that proper planning
is essential in the effective representation of clients, very few attorneys
take the time to plan for themselves.
Consider taking five minutes each
morning to create your daily vision
by identifying the tasks you must
complete that day and determining
how and when you will accomplish
them. Use the techniques outlined
in the following paragraphs as principles to keep in mind when developing your daily vision. You may have
to revise your plan from time to time
as new tasks and issues arise; however, I am confident you will find the
time and effort invested in this process will pay dividends.
2. Start the Day Strong. I
have found that, despite our best
intentions, many attorneys have a
tendency to work on smaller, easier
projects earlier in the day as a deliberate or subconscious attempt to
delay the inevitable descent into the
abyss that is the particularly involved
or complex project we’ve pushed to
the side of our desks. Too frequently
the result of this practice is to postpone work on the dreaded assign-

ment to the end of the day when
our minds and bodies are already exhausted and eager to leave the office.
This is the functional equivalent of
a bodybuilder undertaking his or her
heaviest lift at the end of an eighthour workout. Recognizing that our
minds are subject to the same sort of
fatigue as our muscles, it makes sense
to do the heavy lifting earlier in the
day. Completing your most difficult task first thing in the morning
also provides psychological benefits
in that you won’t spend the rest of
your day worrying about that tough
project that may be outside of your
comfort zone. Confront these tasks
head on, and they’ll leave you feeling more productive and satisfied.
3. Plan to Procrastinate.
While it is important to complete
the most difficult task early in your
day, planned procrastination over
a larger time span can be an effective means of increasing productivity. This is counterintuitive because
procrastination is typically thought
of as the imprudent substitution of
high priority tasks with less pressing activities. Despite this, planned
procrastination can have its practical
benefits because the time it takes us
to complete a given task often bears
a direct relationship to the amount
of time we allow for its completion.
In other words, the time devoted to
a project tends to expand and contract in accordance with the amount
of time allotted to it. Next time
you are given an assignment with
no pressing deadline, calendar it to
be completed on the latest possible
date — within reason and after taking into consideration the possibility
that other urgent matters may arise
during that time period. You’ll be
surprised how effectively you work
when you simply don’t have time for
distractions. Bear in mind that that
this strategy is only to be used on a
weekly or monthly basis, as your daily plan should include completion of
your most difficult tasks as early in
the day as possible.
27

4. Group Tasks Together. It
is common for interviewees to highlight their ability to multitask as if it
were a desired quality. The fact is that
multitasking can often be counterproductive because the mind struggles in juggling more than one task
at a time. While you may be able to
complete two or three tasks simultaneously, you’d probably be able to
finish those tasks more quickly if you
had completed then in succession
instead. Switching from one task to
another can increase stress levels,
decrease focus and be devastating to
productivity in general. The idea is to
minimize the productivity costs associated with oscillating back and forth
between projects. The same principle
dictates that we should group projects of like-kind together. If, for example, you have 30 projects to complete and 10 involve drafting loan
agreements, group those 10 tasks
together. You will likely find you’re
able to complete each successive loan
agreement more quickly and easily than the last because your brain
is focused on the topic at hand and
has already zeroed in on the relevant
drafting considerations.
5. Foster Accountability.
Consideration of various deadlines
will play a significant role in determining how you plan to make use of
your time. As discussed above, having fixed deadlines can be a great
way to increase efficiency and reduce
distractions when viewed in conjunction with planned procrastination. The trouble is that this strategy
is unlikely to prove effective in the
absence of hard and fast deadlines. It
is therefore essential to create deadlines where none exist and to hold
yourself accountable accordingly. If a
partner gives you an assignment, ask
when he or she needs the finished
product. When working directly with
a client, let the client know that he or
she can expect an answer, follow-up
call or document by a certain date.
Continued on Page 28
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This practice fosters accountability
because you will not want to let the
partner or the client down by missing the deadline you’ve requested or
created. Armed with this deadline,
calendar the task for completion on
the latest possible date, within reason.
6. Leave Work Unfinished.
People commonly take breaks upon
reaching a “good stopping point.”
For most attorneys, a good stopping
point arises upon completion of a
certain project or some milestone
within a project. In practice, taking a
break at these times can be detrimental to your productivity because the
most difficult part of completing a
task is getting it started. Ernest Hemmingway made use of this principle
by resolving to only interrupt his
writing for a break when he was in
the middle of writing a sentence. The
idea is that, upon returning to work,
Hemmingway knew where to start
and could pick up where he left off
quickly and easily. To make effective
use of this strategy, ensure you’ve at
least started your next project before
taking a break. One means of em-

ploying this strategy is to actually
plan and schedule breaks for yourself throughout the day, regardless of
where you are in a project. This will
make it easier to transition back to
work.
7. Avoid Technology When
Possible. Yes, the advent of modern
technology assists us in numerous
ways. However, it can also be a hindrance when our work is constantly
interrupted by checking email, blogs,
social networking websites, etc. How
is one to focus when they have the
world at their finger-tips? Do your
best to stay away from it. If possible, check your work email only
once every couple hours. After all, if
someone wants a response from you
within two hours, they will probably call you rather than email. Disable Outlook email notifications so
you are not tempted to take a look.
Consider checking your personal
cell phone and email account only
on your designated breaks. Get away
from your computer entirely when
possible (e.g., when reviewing the
terms of a contract for a client). This
has become increasingly difficult in

the modern world, but it is essential
to maintaining focus and staying
productive.
I have drawn upon my personal
experience in presenting the above
tips and techniques. Although they
have worked well for me, you might
find that some of them are not suitable to your style of working or your
work environment. I encourage you
to give some or all of these ideas a try
in hopes that they benefit your life as
much as they have benefited mine. n
Erik D. Spurlin is an
attorney in the Lancaster office of Appel
& Yost LLP. He practices in the areas of
estate planning, taxation and commercial
law. Spurlin earned
his B.A. and M.A.,
summa cum laude, in political science
from Arizona State University. He received his J.D., cum laude, from Temple
University Beasley School of Law, where
he also earned his LL.M. in taxation,
with distinction.
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date, but this gives her no relief.
When I return to talk to the husband and son, they have changed
their minds and decided they’d rather save the money they would have
to spend for an attorney and just get
this thing over with.
This is a mistake many people
make who are served with PFAs and
do not appreciate the far-reaching
consequences of the order.
The husband and son agree to accept the three-year PFA against them.
They also agree to turn over their registered firearms to the sheriff’s office.
I explain to them that if either
one contacts my client during the
next three years they may face criminal charges of Indirect Criminal Contempt, which carries a maximum
penalty of six months in jail and a

$1,000 fine.
I also tell the husband that my
client needs to briefly stop by their
house to collect clothes and medications.
“I could have thrown all her stuff
in the yard, but I didn’t,” he says.
“I’m too nice a guy.”
And he says it again: “I’m just too
nice a guy.”
That day I left the courthouse
feeling shaken. I have since handled
many more PFA cases, representing
both victims and defendants. Some
of my cases settle, while others go to
a hearing before a judge.
It’s true that the PFA system itself
frequently gets abused, and many innocent people unfairly suffer harsh
consequences as a result. I defend
these people strongly.
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But I’ll never wonder why the
system offers immediate protections
for people alleging abuse. My first client taught me that. n
Todd Spivak is the
sole proprietor of Spivak Law Firm, which
is located in Pittsburgh and can be
found online at www.
spivaklawfirm.com.
His practice areas
include family law,
criminal defense and social security disability. Spivak worked as an investigative reporter for 10 years before getting
his juris doctor degree from University
of Colorado Law School. His work won
several national awards and was twice
nominated for The Pulitzer Prize.

2012 Annual Meeting Recap
On May 9-11, the Pennsylvania
Bar Association held its Annual Meeting at the Lancaster Marriott at Penn
Square in Lancaster. The Women in
the Profession Commission Annual
Conference and the Real Property,
Probate and Trust Law Section Annual Meeting were also held concurrently with the PBA’s Annual Meeting.
The Marriott sits in the heart of
Lancaster city and was built using the
façade of the historic Watt & Shand
department store building, a portion
of which dates back to 1898. The hotel was constructed to integrate the
preserved residence and law office of
Thaddeus Stevens into the exterior
and interior of the hotel. Lancaster
city has experienced a renaissance
in recent years and is now home to
many beautiful hotels, restaurants,
galleries, shops and the Lancaster
Barnstormers baseball team. The Lancaster Marriott at Penn Square has
been the venue for other PBA events,
including the Conference of County
Bar Leaders in 2010 and 2012, and
we hope to visit it again soon.
Before the official start of the
Annual Meeting, the Board of Governors met for dinner on Tuesday
evening, May 8, at the Cork & Cap
Restaurant at the historic Cork Factory Hotel. The dinner was served

Hope Guy (left) passes the gavel to Jacob Gurwitz as the new YLD chair.
family-style and featured a selection
of delicious entrees and desserts from
the menu that the restaurant’s website describes as “Pennsylvania Dutch
comfort food with a contemporary,
cosmopolitan twist.”
On Wednesday, the Board of
Governors and PBA held a full-day
business meeting at the Lancaster
Marriott at Penn Square. Also in attendance at the meeting were many
of the incoming members of the
Board of Governors that would take
their official positions on the board

Lisa M. Benzie-Woodburn (left) gives the YLD’s annual Michael K. Smith Excellence in Service Award to Samara Gomez. The award recognizes a young lawyer
who, through exemplary personal and professional conduct, reminds lawyers of
their responsibilities to the profession and the community.
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at the close of the Annual Meeting.
The WIP Commission also held its
Annual Luncheon on Wednesday,
with Betty Anne Waters serving as
the featured speaker. Waters shared
her real-life and very moving experience of attending college and law
school and becoming an attorney
in Massachusetts to eventually free
her wrongfully-convicted brother.
Waters’ story is featured in the 2010
movie, “Conviction.” Wednesday
evening featured various law school
receptions, the Board of Governors’
Alumni Reception and Dinner and
the Young Lawyers Division dinner.
On Thursday, the PBA held meetings of the PBA’s committees and
sections. Thursday’s events also included the PBA Awards Luncheon.
During Thursday’s luncheon, the
YLD awarded Samara Gomez, assistant counsel for the Pennsylvania
Housing Finance Administration, its
annual Michael K. Smith Excellence
in Service Award, which recognizes
a young lawyer who, through exemplary personal and professional conduct, reminds lawyers of their responsibilities to the profession and the
community. At the luncheon, Hope
Guy, outgoing chairperson of the
YLD, also passed the gavel to incoming YLD Chairperson Jacob A. Gurwitz. We thank Hope for an excellent
and successful year for the YLD and
Continued on Page 30
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look forward to Jake’s year, building
upon Hope’s efforts. The YLD held its
business meeting on Thursday afternoon. The division was honored to
have many former YLD chairpersons
present at the meeting, including
Judge Thomas King Kistler, Kathryn
A. Meloni and Chuck Eppolito. During the YLD business meeting, the
division elected a new slate of officers and also elected Andrew Throckmorton, a 3L at Villanova, as the first
chairperson of the Law Student Divi-

sion. On Thursday evening, the PBA
hosted the Annual Dinner, which
included welcoming remarks for incoming PBA President Thomas G.
Wilkinson Jr. and honoring outgoing
PBA President Matthew J. Creme Jr.
The YLD thanks Matt for being such
a strong supporter of the YLD and
leading the PBA to new heights under his leadership.
Friday wrapped up the Annual
Meeting, but not before the House of
Delegates held its meeting, presided

Incoming YLD Chairperson Jacob Gurwitz (left) gives Outgoing Chairperson Hope Guy a plaque that lauds her good work
as the 2011-2012 YLD chairperson.

over by Eppolito, chairperson of the
House of Delegates and a former YLD
chairperson.
We hope that those who were
able to attend some or all of the
Annual Meeting enjoyed the time
in Lancaster and found the events
entertaining, informative and educational. We look forward to seeing
everyone soon and encourage you
to attend the YLD’s Summer Meeting and New Admittee Conference in
Rocky Gap, Md., in July. n

During the YLD business meeting, the division elected Andrew
Throckmorton (shown here), a 3L at Villanova, as the first
chairperson of the Law Student Division.

Outgoing PBA President
Matthew J. Creme Jr. (left)
passes the gavel to
Incoming PBA President
Thomas G. Wilkinson Jr.
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Zone 1
Caravan

YLD members attend a
caravan at Philadelphia’s
Nodding Head Brewery.
At the event, held on April
18, participants received
a complimentary tour of
the brewery and a sample
of the brew of the day.

CALLING ALL WRITERS!
The YLD At Issue editors are now accepting
article submissions. Criteria are as follows:
1. The subject matter should be relevant to Pennsylvania young lawyers.
2. Articles should be no longer than 1,200 words in length. Longer articles may be considered
to run as a series.
3. All submissions must include a short author biography at the end of the article and must
be accompanied by a digital photo (300 dpi resolution preferred) of the author for publication.
4. Electronic submissions (MS Word) are acceptable and preferred. Please transmit electronic submissions to Jonathan Koltash at jokoltash@pa.gov.
5. Articles are due no later than August 31, 2012.
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