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P r o c e d u r e

In December 2007, the Pennsylvania Supreme Court reversed a lower court holding that

a taxpayer was entitled to a refund of real estate taxes on oil and gas reserves. This deci-

sion, Oz Gas Ltd. v. Warren Area School District, holds that the municipality cannot impose

the tax going forward, but it denies the taxpayer the right to refund of taxes already paid.

In this article, author Dan A. Schulder discusses the development of the case and its impli-

cations for taxpayers doing business in the state.

Pennsylvania Supreme Court Ruling in Oz Allows Localities
To Deny Real Estate Tax Refunds Legally Owed to Taxpayers

BY DAN A. SCHULDER

Overview
A t the end of December, the Pennsylvania Supreme

Court issued a sweeping new rule relative to local
real estate tax refunds. In Oz Gas Ltd. v. Warren

Area Sch. Dist.,1 the supreme court reversed the Penn-
sylvania Commonwealth Court and concluded that a
taxpayer was not entitled to a refund of real estate taxes
imposed on oil and gas reserves, even though, in Inde-
pendent Oil and Gas Association v. Board of Assess-
ment Appeals of Fayette County,2 (IOGA), the supreme
court had previously concluded that such oil and gas re-
serves were exempt from real estate taxation. This re-

1 Oz Gas Ltd. v. Warren Area Sch. Dist., 938 A.2d 274 (Pa.
2007) (Oz Gas II), petition for cert. filed (U.S. March 21, 2008)
(No. 07-1220). For purposes of this article, the commonwealth
court decision, Oz Gas Ltd. v. Warren Area School District,
886 A.2d 336 (Pa. Commw. Ct. 2005), will be referred to as Oz
Gas I.

2 814 A.2d 180 (Pa. 2002).
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sult is clearly beyond the pale, and again, the supreme
court is shown to be bending over backwards to avoid
having local municipalities pay back taxes to which
they are not entitled by legislative policy.3 Instead of
trying to find a contorted interpretation to safeguard
the revenues of local municipalities when the General
Assembly has declared otherwise, the court should have
provided a true and defendable analysis in line with its
applicable precedent and let the chips fall where they
may.

This sweeping new rule declares that all the court’s
decisions invalidating a tax statute will be given ‘‘purely
prospective application,’’ or be prospective only as of
the dates of the decisions.4 This new rule nullifies pre-
viously well-settled law and the General Assembly’s
policy decision that successful taxpayer litigants, and
others who are similarly situated, are entitled to the
benefit of successful court challenges—realization of
the expectation of the benefit of their lawsuits through
refunds of their payments of invalidated taxes—rather
than the mere avoidance of tax liability in the future.5

Even if the avoided future liability is significant, that
alone may not be sufficient incentive for a taxpayer to
expend the considerable time, resources, and money
necessary to litigate a case to decision by the Pennsyl-
vania Supreme Court, especially considering that the
Pennsylvania Department of Revenue is likely to
attempt—as it has successfully done in the past6—to
nullify even the benefit of avoided future tax liability by
pushing for changes in the tax statutes.

Background
This entire issue started in December 2002 with the

supreme court’s decision in IOGA. The court held that
Pennsylvania law did not authorize the imposition of ad
valorem taxes on oil and gas interests.7 The taxpayers
owned leasehold interests in oil and gas underlying
tracts of land in Fayette County. In June 1998, the Fay-
ette County Board of Assessment Appeals began assess-

ing the taxpayers’ oil and gas interests as real estate
and imposing ad valorem taxes on said interests. The
taxpayers argued that there was no specific statutory
authority granting Fayette County the authority to tax
the oil and gas interests as real estate.8 The court
agreed, concluding that §201 of the General County As-
sessment Law9 did not specifically include oil and gas
rights in the provision noting what was assessable for
real estate tax purposes.10 The court noted that the
General Assembly, in enacting §201 of the Assessment
Law, provided a lengthy list of the specific subjects of
taxation, and if the General Assembly intended for all
real estate to be taxable, then that specific listing would
have been superfluous.11

The court also determined that the commonwealth
court improperly expanded the category of real estate
so that the term ‘‘lands’’ included oil and gas rights. The
court noted that all of the subjects in §201 of the Assess-
ment Law related to surface rights or of a type that re-
lated to various improvements affixed to the real es-
tate.12 In trying to further analyze the distinction be-
tween oil and gas rights, the court reviewed other
provisions of the Assessment Law as well as provisions
in the Fourth to Eighth Class County Assessment
Law.13 The court noted that §415 of the Assessment
Law and §615 of the County Assessment Law sepa-
rately tax coal and coal rights.14 As a result, the court
determined that oil and gas rights were different from
coal rights with the former not being taxable under the
Assessment Law.15

3 This type of contorted logic was first utilized by the Penn-
sylvania Supreme Court in Annenberg v. Commonwealth, 757
A.2d 333 (Pa. 1998); 757 A.2d 338 (Pa. 2000). The Pennsylva-
nia personal property tax imposed a tax on the stock of non-
Pennsylvania corporations that did not do business within, or
have nexus with, the state, while exempting the stock of cor-
porations that did have business or nexus with Pennsylvania.
More than $60 million was potentially owed back by Mont-
gomery County to resident taxpayers as a result of the court’s
finding that Pennsylvania’s personal property tax was facially
discriminatory and violated interstate commerce, but the court
rejected the taxpayer’s argument that they were entitled to a
refund, holding that it had not concluded that counties were
not legally entitled to levy the tax, only that they were not en-
titled to exempt Pennsylvania taxable corporations from the
tax calculation.

4 Oz Gas II, 938 A.2d at 285.
5 This new rule is also contrary to the court’s statements

that the application of a court decision is a judicial matter to
be decided on a case-by-case basis.

6 See, e.g., PPG Industries Inc. v. Pennsylvania Bd. of Fin.
and Rev., 790 A.2d 261, 266, n.9 (Pa. 2001) (Act 1999-63, in di-
rect response to PPG Industries Inc. v. Pennsylvania Bd. of Fin.
and Rev., 790 A.2d 252 (Pa. 1999); First Natl. Bank of Fred-
ericksburg v. Commonwealth, 553 A.2d 937 (Pa. 1989) (Act
1983-66, in direct response to Dale National Bank v. Common-
wealth, 502 Pa. 170, 465 A.2d 965 (1983).

7 IOGA, 814 A.2d at 184-185.

8 Id. at 182.
9 General County Assessment Law, 72 Pa. Cons. Stat.

§§5020-101 to 5020-602 (Assessment Law).
10 IOGA, 814 A.2d at 183. Section 201 of the Assessment

Law provides, in pertinent part, as follows:

The following subjects and property shall, as hereinafter
provided, be valued and assessed, and subject to taxation
for all county, city borough, town, township, school and
poor purposes at the annual rate:

(a) All real estate, to wit: houses, house trailers, and mo-
bile homes, buildings permanently attached to land or con-
nected with water, gas electric or sewerage facilities, build-
ings, lands, lots of ground and ground rents, trailer parks
and parking lots, mills, and manufactories of all kinds, fur-
naces, forges, bloomeries, distilleries sugar houses, malt
houses, breweries, tan yards, fisheries, and ferries,
wharves, all office type construction of whatever kind, that
portion of a steel, lead, aluminum or like melting and con-
tinuous casting structures which enclose, provide shelter or
protection from the elements for the various machinery,
tools, appliances, equipment, materials or products in-
volved in the mill, mine, manufactory or industrial process,
and all other type of real estate not exempt by law from
taxation.

72 Pa. Cons. Stat. §5020-201(a).
11 IOGA, 814 A.2d at 183.
12 Id. at 184.
13 Id. The taxpayers further tried to distinguish oil and gas

rights from coal rights—coal rights were taxable but oil and
gas rights were not under the Assessment Law and the Fourth
to Eighth Class County Assessment Law 72 Pa. Cons. Stat.
§§5453.101, et. seq. (County Assessment Law).

14 Id. See also 72 Pa. Cons. Stat. §§5020-415, 5453.612, and
5453.616.

15 Id.

2

4-11-08 Copyright � 2008 TAX MANAGEMENT INC., a subsidiary of The Bureau of National Affairs, Inc. TM-WSTR ISSN 1534-1550



Lower Court Decision: Oz Gas I
From 1999 through 2002, Oz Gas paid ad valorem

taxes on its oil and gas interests to the various taxing
authorities of Fayette County. After the IOGA decision,
however, Oz Gas filed a complaint seeking tax refunds
for the previous three years’ ad valorem taxes under
§5566b of the Local Tax Collection Law16 (hereinafter,
the Refund Law). After considering various motions,
the Warren County Court of Common Pleas concluded
that the Refund Law was not independently retroactive
and that under Chevron Oil,17 the IOGA decision was
not to be applied retroactively. As a result, the trial
court granted the taxing authority’s motion for sum-
mary judgment, and Oz Gas appealed.

In 2005, the commonwealth court reversed the trial
court and determined in Oz Gas I18 that the taxpayer
was entitled to tax refunds associated with the real es-
tate taxes paid on its oil and gas interests pursuant to
§201(a) of the Assessment Law. In rendering its deci-
sion, the court cited the IOGA decision and concluded
that the Assessment Law did not authorize counties to
tax oil and gas interests. 19

In the commonwealth court, Oz Gas argued that the
Refund Law was independently retroactive. The Refund
Law provides, in pertinent part, as follows:

(a) Whenever any person or corporation of this Com-
monwealth has paid . . . into the treasury of any po-
litical subdivision . . . any taxes of any sort . . . to
which the political subdivision is not legally entitled
. . . the proper authorities of the political subdivision
. . . are hereby directed to make . . . refund of such
taxes . . . Refunds of said money shall not be made
unless a written claim therefor is filed . . . within 3
years of payment thereof.

(b) The right to a refund afforded by the Act may
not be resorted to any case in which the taxpayer in-
volved has had or has available under any other stat-
ute, ordinance or resolution, specific remedy by way
of review, appeal, refund or otherwise, for recovery
of monies paid as aforesaid, unless the claim for re-
fund is for recovery of monies paid under a provision
of a statute, ordinance or resolution subsequently
held by final judgment of a court of competent juris-
diction, to be unconstitutional, or under an interpre-
tation of such provision subsequently held by such
court, to be erroneous.20

The court concluded that because Oz Gas filed a
written claim for a refund within three years of its pay-
ment of tax, it was entitled to a tax refund as the politi-
cal subdivision was not legally entitled to collect the tax
under IOGA.21 Finally, the court concluded that be-
cause Oz Gas paid tax under a law that was subse-
quently interpreted to be erroneous, it was entitled to a
refund under the clear and unambiguous terms of the

Refund Law, rendering the retroactive application issue
moot.22

Supreme Court Reverses Oz Gas I
In December 2007, the Pennsylvania Supreme Court

reversed the commonwealth court and concluded that
Oz Gas was not entitled to a refund of real estate taxes
improperly imposed on oil and gas reserves. The su-
preme court stated the two issues as follows:

s whether the IOGA decision applied retroactively as
a jurisprudential matter during the three year look-back
period; and

s whether §5566b23 of the Refund Law applied auto-
matically in light of the IOGA decision giving rise to a
refund because the taxing authority is not legally en-
titled to the tax payments.24

The supreme court noted that the commonwealth
court did not address the retroactivity issue that was
raised by the Chevron Oil decision.25 In analyzing this
issue, the court relied on Chevron Oil 26 and two related
tax challenges, McNulty and Smith.27

The court observed that IOGA determined that the
real estate taxes could not be assessed against oil and
gas reserves that remained underground as a matter of
statutory construction. The court then concluded that it
would ‘‘defy logic to hold that IOGA’s holding, based on
statutory interpretation, must apply retroactively’’28

when the tax in McNulty and Smith was invalidated on
constitutional grounds and applied prospectively only.
Without any further analysis, the court utilized the Mc-
Nulty and Smith rationale to reach this problematic
conclusion.

16 Local Tax Collection Law, 72 Pa. Cons. Stat. §5511.1, et
seq. (Refund Law).

17 Chevron Oil Co. v. Huson, 404 U.S. 97 (1971) (Chevron
Oil).

18 Oz Gas I, 886 A.2d 336 (Pa. Commw. Ct. 2005)
19 Id. at 338.
20 72 Pa. Cons. Stat. §5566b (emphasis added).
21 Oz Gas I, 886 A.2d at 338.

22 In a footnote in Oz Gas I, the court stated that because
the Refund Law was independently retroactive, it did not need
to address whether the Chevron Oil analysis was necessary to
determine if the IOGA decision had to be retroactively applied.
See Oz Gas I, 886 A.2d at 338, n. 3.

23 72 Pa. Cons. Stat. §5566b.
24 Oz Gas II, 938 A.2d at 276.
25 Id. at 279.
26 Chevron Oil, 404 U.S. 97. The U.S. Supreme Court pro-

vided a three pronged test in analyzing retroactivity:
s whether the decision established a new principle of law;
s a balancing of the merits via a review of the history of the

rule, its purpose and effect, and whether retroactive applica-
tion will further retard the rule; and

s An evaluation of the equities involved.
Id. at 106-107. See also Oz Gas II, 938 A.2d at 278.

27 American Trucking Assn. Inc. v. McNulty, 596 A.2d 784
(Pa. 1991). In McNulty, the trucking association challenged
Pennsylvania’s axle tax and marker fees assessed against com-
mon carriers. The U.S. Supreme Court found that such taxes
and fees violated the Commerce Clause. See American Truck-
ing Association v. Scheiner, 483 U.S. 266 (1987). Similar to the
situation in Oz Gas II, upon remand the U.S. Supreme Court
was charged with determining whether the association was en-
titled to a refund of taxes previously paid. Before a decision
could be rendered, however, this same issue was also taken up
by the U. S. Supreme Court in a case from Alabama, American
Trucking Assn. v. Smith, 496 U.S. 167 (1990) (plurality opin-
ion). This plurality decision by the U.S. Supreme Court deter-
mined that a new principle of law was established by Scheiner
in declaring the highway taxes unconstitutional, retroactive
application would not enhance the operation of the decision,
and that the equities dictated a prospective application as the
legislature did not believe that the taxes were unconstitutional.
Id. at 179-182.

28 Oz Gas II, 938 A.2d at 283.
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In trying to find additional support for this conclu-
sion, the court also noted that the prospective applica-
tion of the IOGA decision was buttressed by the appli-
cation of the three-factor Chevron Oil test. The court
determined that the IOGA decision established a new
principle of law, so that prior to the decision, these
taxes were deemed lawful and collectible by the local
municipalities. The court further noted that ‘‘as a prac-
tical matter, [the IOGA decision] unsettled expectations
and a long-standing governmental reliance interest.’’29

The court further indicated that the other two factors in
Chevron Oil required a prospective-only holding. First,
applying IOGA retroactively, the court reasoned, would
not advance the operation of the decision because the
decision speaks for itself, and the court established that
taxes are uncollectible going forward. Second, the court
concluded that the financial hardship on the municipali-
ties involved weighted the equities heavily in favor of
prospective only application.

Once the court concluded that IOGA did not apply
retroactively, it then easily dismissed the second ques-
tion and concluded that because of the McNulty ratio-
nale, as buttressed by the Chevron analysis, the IOGA
decision would be applied prospectively only. The court
concluded that because the real estate taxes were valid
until the date of the IOGA decision, the taxing authori-
ties were legally entitled to collect the taxes up to that
date. As a result, the court held that a refund was not
warranted under §5566b of the Refund Law.30

Problems With the Court’s Analysis
The first and most glaring error in the court’s analy-

sis deals with its heavy reliance on the McNulty and
Smith rationales, the latter of which was a plurality de-
cision, instead of its own precedent and, most impor-
tantly, the General Assembly’s policy decision ex-
pressed in clear and unambiguous terms in the Refund
Law.31 This misplaced reliance is especially egregious
because in later decisions the U.S. Supreme Court con-
cluded, by unanimous vote in one case (i.e., McKesson),
that it was clear error if a state did not ‘‘provide mean-
ingful backward-looking relief to rectify any unconsti-
tutional deprivation.’’32 As a result, the U.S. Supreme
Court has clearly determined that relief should not be
given selectively and prospectively as was done in Oz

Gas II by the Pennsylvania Supreme Court. Moreover,
in a subsequent decision, the U.S. Supreme Court ap-
plied the principles enunciated in Beam v. Georgia to
state courts.33 Chevron Oil has been viewed as eviscer-
ated (and overruled) by Beam and Harper v. Virginia
Dept. of Taxn.34 Indeed, in Beam, a plurality decision
which Oz Gas II ignored, the plurality concluded that
the first and usual choice is to apply a decision fully ret-
roactively,35 and three justices found selective prospec-
tivity and pure prospectivity (the first two ‘‘variations’’
of applying decisions described in Geschwendt,36

above, and one applied in Oz Gas II) beyond the court’s
power because they are unconstitutional.37

Second, the decision announced by the court in Oz
Gas II flies in the face of a prior Pennsylvania Supreme
Court decision directly on point,38 as well as others in
which statutes similar to the Refund Law were applied
retroactively according to their express terms, with no
question concerning whether they should be so ap-
plied.39 In Fredericksburg, a taxpayer appealed the re-

29 Id.
30 Id. at 284.
31 The court’s error in relying on the Smith and McNulty ra-

tionales is further demonstrated by
s the opinion of the four dissenting justices in Smith that a

statute declared unconstitutional does not become unconstitu-
tional as of the date of the decision, but rather was always un-
constitutional, and

s the fact that there is no indication in Smith that Alabama
had a statute such as Pennsylvania’s Refund Law.

32 McKesson Corp. v. Florida, 496 US. 18, 31 (1990)
(McKesson). The clear question before the court in McKesson
was:

whether prospective relief, by itself, exhausts the require-
ments of federal law. The answer is no: if a State places a
taxpayer under duress promptly to pay a tax when due and
relegates him to a postpayment refund action in which he
can challenge the tax’s legality, the Due Process Clause of
the Fourteenth Amendment obligates the State to provide
meaningful backward looking relief to rectify any unconsti-
tutional deprivation.

496 U.S. at 32 (emphasis added); James B. Beam Distilling
Co. v. Georgia, 501 U.S. 529 (1991) (Beam).

The U.S. Supreme Court in Beam determined that once a
new rule has been fashioned for litigants in one action, the
courts must apply such new rule to all others not otherwise
barred by a limitations period. Id. at 534-535 (emphasis
added). The court stated that the grounds for its decision ‘‘are
confined entirely to an issue of choice of law: when the Court
has applied a rule of law to the litigants in one case it must do
so with respect to all others not barred by procedural require-
ments or res judicata.’’ Id. at 544.

33 Harper v. Virginia Dept. of Taxn., 509 U.S. 86 (1993). In
reversing the lower court, the U.S. Supreme Court held that
‘‘when this Court applies a rule of federal law to the parties be-
fore it, that rule is the controlling interpretation of federal law
and must be given full retroactive effect in all cases. Id. at 97.

34 See, e.g., Ditto v. McCurdy, 510 F.3d 1070, 1077, n. 5 (9th
Cir. 2007):

[T]he Court effectively overruled [Chevron Oil] in Harper,
509 U.S. at 97-98, 113 S.Ct. 2510 (‘‘[T]he legal imperative
‘to apply a rule of federal law retroactively after the case an-
nouncing the rule has already done so’ must ‘prevai[l] over
any claim based on a Chevron Oil analysis.’ ’’) (quoting
James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 540,
111 S.Ct. 2439, 115 L.Ed.2d 481 (1991) (opinion of Souter,
J.)). This circuit has recognized that the Chevron Oil equi-
table exception ‘‘has been discredited by the subsequent
Supreme Court decisions of Griffith v. Kentucky and
Harper v. Virginia Dept. of Taxation.’’ United States v.
Newman, 203 F.3d 700, 701 (9th Cir. 2000) (citations omit-
ted).’’

See also Terri L. Pastori, ‘‘TOPICAL SURVEY: Constitu-
tional Law—Rhode Island Supreme Court Follows United
States Supreme Court Lead In Eviscerating Chevron Oil Test—
Dart Industries, Inc. v. Clark, 657 A.2d 1062 (R.I. 1995),’’ 30
Suffolk U.L.Rev. 505 (1997).

35 Beam, 501 U.S. at 535, 111 S.Ct. at 2443 (Souter, Stevens,
White, Blackmun, Scalia).

36 Commonwealth v. Geschwendt, 454 A.2d 991 (Pa. 1982)
(Geschwendt).

37 Beam, 501 U.S. at 547-549, 111 S.Ct. at 2450-51 (Scalia,
concurring; Marshall and Blackmun joining).

38 Fredericksburg, 523 A.2d 937.
39 Skepton v. Borough of Wilson, 755 A.2d 1267 (Pa. 2000),

reconsideration denied; appeal after remand Wilson Area Sch.
Dist. v. Skepton, 860 A.2d 625 (Pa. Commw. Ct. 2004), affirmed
895 A.2d 1250 (Pa. 2006); Box Office Pictures Inc. v. Pennsyl-
vania Bd. of Fin. and Rev., 166 A.2d 656 (Pa. 1961); Calvert
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fusal of the state to refund certain taxes paid prior to a
decision of the Pennsylvania Supreme Court which in-
validated the tax in question. As with the Oz Gas II, the
taxpayer claimed its right to a refund was secured by
statute and the state argued that invalidating decision
should not be given retroactive effect under Chevron
Oil. The court concluded that ‘‘where a litigant’s right to
some legal remedy may be derived from statute, it
would be a meaningless exercise for a court to deter-
mine whether an identical right is vested in the litigant
or as a result of prior decisional law.’’40 Despite this
clear statement of law, the court engaged in that
‘‘meaningless exercise’’ in Oz Gas II and, predictably,41

determined that application of the Chevron Oil test re-
quired prospective and not retroactive relief.

Fredericksburg reflects the proper roles of the court
and the General Assembly with respect to policy. The
court’s policymaking in Oz Gas II is puzzling because
the court had appropriately recognized these roles in a
decision issued only a few months before Oz Gas II, in
August 2007.42 The court’s analysis in Oz Gas II begs

the question. What does §5566b of the Refund Law
mean and how does it apply if it does not apply in these
circumstances? Moreover, all of the clear Pennsylvania
and U.S. Supreme Court authority to the contrary was
only recognized, but not addressed at all, by the court
in Oz Gas II as the court instead simply applied the
Chevron Oil test.

Additionally, the Pennsylvania Supreme Court had
previously addressed the considerations against retro-
active relief in its Geschwendt43 decision. The court de-
scribed the applicability of a newly articulated pro-
nouncement of state law a ‘‘most troublesome ques-
tion’’ with ‘‘virtually infinite’’ variations, but distilled
these variations to four:

s purely prospective,
s prospective for future litigants but retroactive for

the parties at bar,
s applicable to all cases on direct review at the time

of pronouncement, or
s all cases already final at the time it is adopted.44

The court in Oz Gas II distinguished the concerns
against retroactive relief addressed in Geschwendt as
limited to criminal cases, not civil cases, to justify not
granting retroactive relief in Oz Gas II. With this limita-
tion,45 the court easily concluded that the equities un-
der the Chevron Oil test weighed against having mu-
nicipalities refund real that they had already collected
and spent. The court’s concern for the municipalities’
‘‘fisc’’46 is misplaced47 and represents judicial policy-
making.

Distillers Corp. v. Pennsylvania Bd. of Fin. and Rev., 103 A.2d
668 (Pa. 1954); Land Holding Corp. v. Pennsylvania Bd. of Fin.
and Rev., 130 A.2d 700, 703-04, 707 (Pa. 1957) (‘‘Pennsylvania,
acting through its Legislature, has created by The Fiscal Code
of 1929 the Board of Finance and Revenue, to which under
§503 of the Code claims for taxes or other monies alleged to
have been erroneously paid to the Commonwealth may be
made, entertained and determined by the Board. . . In permit-
ting the prosecution of claims against the Commonwealth the
Legislature as a matter of grace may make refunds of taxes
paid mandatory as it was held it did in §503(a)(4) under the
circumstances presented in the Hotel Casey case . . . .’’) (em-
phasis added); Federal Deposit Ins. Corp. v. Pennsylvania Bd.
of Fin. and Rev., 470, 84 A. 2d 495, 498-99 (1951) (‘‘We under-
stand the clear meaning of Section 503(a)(4) of the Fiscal Code
to be that, in order to entitle a taxpayer to obtain a refund, two
conditions must be met—(1) the petition must be filed within
five years of the settlement or payment of the tax, and (2) the
claim for refund must be based upon averment and proof that
it had been held, since the payment of the tax, by a court of
competent jurisdiction, that the statute under which payment
was made had been erroneously interpreted. . . . These re-
quirements were not merely procedural provisions, but ex-
press conditions of the right to obtain a refund, failure to com-
ply with which operated as an absolute bar to the right itself.’’
(footnote omitted; emphasis added); Hotel Casey Co. v. Ross,
23 A.2d 737, 741 (Pa. 1942) (‘‘We therefore hold that if an ap-
plication is made for a refund under §503 of the Fiscal Code
within the period of limitations fixed thereby and it appears
that there was a tax paid to the Commonwealth to which the
Commonwealth was not equitably or rightfully entitled, the
provision for a refund or credit is mandatory.’’).

40 Id. at 941 (emphasis added).
41 See, e.g., Swanson v. North Carolina, 407 S.E.2nd 791

(N.C. 1991) (using the Chevron Oil test, court concluded that
Davis v. Michigan Dept. of Treas. does not apply retroactively
because none of the three prongs of Chevron Oil favor retroac-
tivity).

42 With respect to the common law principle that governing
bodies cannot bind their successors to contracts involving
‘‘governmental’’ functions as distinguished from ‘‘proprietary’’
or business functions (which can bind successors), the court
noted the roles of the courts and the legislature with respect to
public policy:

Thus, the precept that governmental contracts are voidable
in some range of circumstances is a common-law rule pre-
mised upon considerations of public policy. In applying this
principle, however, courts should not lose sight of the re-
spective roles of the General Assembly and the courts in

terms of establishing public policy. In particular, it is the
Legislature’s chief function to set public policy and the
courts’ role to enforce that policy, subject to constitutional
limitations. See generally Parker v. Children’s Hosp. of
Philadelphia, 394 A.2d 932, 937 (Pa. 1978) (explaining that
‘‘the power of judicial review must not be used as a means
by which the courts might substitute [their] judgment as to
the public policy for that of the legislature’’). Accordingly,
with the common-law framework as a backdrop, and ab-
sent constitutional infirmity, the Legislature may nonethe-
less modify the approach in particular sets of circum-
stances. See generally, Hilkmann v. Hilkmann, 858 A.2d
58, 68 (Pa. 2004); Scheipe v. Orlando, 739 A.2d 475, 477
(Pa. 1999); Gingold v. Audi-NSU-Auto Union, A.G., 567
A.2d 312, 323 (Pa. Super. 1989) (‘‘The function of the com-
mon law is to fill the interstices left by the legislatures.’’
(quotation marks omitted)).

Program Admin. Svcs. Inc. v. Dauphin County Gen. Auth.,
928 A.2d 1013, 1017-18 (Pa. 2007) (emphasis added). There are
no such ‘‘constitutional limitations’’ with respect to the Legis-
lature’s policy as expressed in the Refund Law and similar
laws previously held to require retroactive refunds. See Box
Office Pictures Inc. v. Pennsylvania Bd. of Fin. and Rev., 166
A.2d 656 (Pa. 1961).

43 Geschwendt, 454 A.2d 991 (Pa. 1982).
44 Id. at 994-995.
45 The distinction between criminal and civil cases to justify

‘‘prospective only’’ relief does not stand up under close scru-
tiny and, nonetheless, is irrelevant when the General Assem-
bly has expressly required retroactive relief.

46 ‘‘To avoid the potentially devastating consequences to
taxing entities, it is important that taxes collected pursuant to
a valid statute remain valid unless and until otherwise deter-
mined by this Court.’’ Oz Gas II, 938 A.2d at 285.

47 McKesson, 496 U.S. at 50, n. 35 (state cannot deny refund
simply because of the amount: ‘‘We reject respondents’ intima-
tion that the cost of any refund considered by the State might
justify a decision to withhold it.’’).
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Conclusion
By not fully using the later analyses that are more on

point and that were majority or unanimous decisions
(and not a plurality decision with four justices unani-
mous in their dissent), the Pennsylvania Supreme Court
has set out a sweeping rule that is not grounded on
clear precedent and is plainly suspect. This new rule
nullifies well-settled principles of law and the General
Assembly’s policy decision that successful taxpayer liti-
gants are entitled to the benefit of a court victory, and
other similarly situated taxpayers should be afforded
similar relief. This is the very point of §5566b of the Re-
fund Law—if a tax statute is held to have been inter-
preted erroneously, the taxpayer is entitled to relief.
That is exactly what happed in Oz Gas II and in Fred-
ericksburg, but the supreme court came to opposite re-
sults even though the same tax refund statute was in-
volved in both cases. The General Assembly has di-

rected that successful taxpayer litigants be afforded
retroactive relief through refunds, and the court should
have granted that relief to Oz Gas in accordance with
Fredericksburg and the court’s other decisions.

By not applying the terms of the Refund Law, the
court has given municipalities and the Department of
Revenue leave to deny refunds in all future actions,
even if the underlying statute grants relief, unless the
court in a particular case provides for retroactive relief.
As a result, Oz Gas II is defective and enables munici-
palities to avoid refunding monies that the General As-
sembly has directed be refunded. The General Assem-
bly should correct this grave injustice by reaffirming, in
language more clear and unambiguous than the present
Refund Law, its policy that taxpayer litigants are en-
titled to retroactive relief in the form of refunds when
they have obtained a judicial decision invalidating a
state or local tax provision.
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