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SECTION REPORT

From the Chair
By Jennifer L. Rawson, Esq.

M

y thanks to the members
of the Real Property, Probate and Trust Law Section
Council and PBA legislative staff, who
worked tirelessly during the 2015-2016
legislative session to advocate for (and
many times against) proposed laws of
greatest concern to members of our
section and, more importantly, to the
clients we serve.
Several legislative items directly affecting the section’s practice areas were
signed into law by the governor in the
closing months of the session. Many
more did not make it through but are
already poised to be reintroduced in
early 2017.
Section members should be aware
of the following newly minted Acts:
Act 79: For many years, the Section Council has been actively involved
with and reporting on the Title 20
omnibus bill (SB 1104 (Session of
2015), SB 621 (Session of 2013),
SB 96 (Session of 2011)). SB 1104
(Printer’s Number 1896) unanimously
passed the House and the Senate and
was signed into law by Gov. Tom Wolf
on July 8, 2016. Effective (for the most
part) Jan. 1, 2017, some key provisions
of the Act are:
• Health care provisions remaining in
Chapter 56 (durable general powers
of attorney) after Act 95 have been
moved to Chapter 54 (health care
powers of attorney).
• Other changes to Chapter 56 include: (i) provisions relating to gifts

have been moved from Section 5603
to Section 5601.4; (ii) the definition
of a power to disclaim (deleted in Act
95) has been restored and is now part
of 5601.4; (iii) two new powers of
agents have been added: “to operate a
business or activity” and “to provide
for personal and family maintenance;” and (iv) provisions have been
added for venue and choice of law.
• Section 3546 has been substantially
revised and will now permit (in addition to heirs or persons claiming
through the decedent or heirs of the
decedent) municipalities, redevelopment authorities and nonprofit
community development organizations to petition the Orphans’ Court
to determine title to real estate where
(i) no letters are granted within one
years of a decedent’s death or (ii)
letters are granted and no account is
filed within six years of the decedent’s
death.
• Subsection 2514(13) (rule of interpretation with respect to powers of
appointment) has been replaced with

Jennifer L. Rawson
new Chapter 76. It is important to
note that for purposes of Chapter 76,
powers of appointment are defined as
“broad” or “limited” and are substantially different from the definitions
of “general” and “special” powers of
appointment for federal estate and
gift tax purposes. The chapter further
contains rules with respect to (i) the
exercise of a power of appointment
in the absence of a contrary intent
appearing in the instrument creating the power; (ii) the manner of
Continued on page 2
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exercise; (iii) antilapse provisions; (iv)
contracts to exercise a power; and (v)
partially effective exercise.
Various provisions of the Uniform
Trust Act have been revised, generally
in the nature of clarifications.
Act 103: HB 665 unanimously
passed the House and the Senate and
was signed into law by Gov. Wolf on
Oct. 4, 2016. The Act has two purposes. First, it deals with the problem
created by Act 95 for an attorney
acknowledgment of a power of attorney. You may recall that under Act 95,
a subscribing witness could not be the
person authorized by law to take acknowledgements, however, the Notarial
Act required an attorney taking an acknowledgment to be a subscribing witness to the document. Act 103 corrects
this disparity and permits an attorney
to take an acknowledgment, provided
he or she does not act as a subscribing witness to the document. Act 103
makes changes to Section 5601(e.1),
affecting commercial powers of attorney by (i) removing the requirement
that commercial powers be notarized
(unless being recorded); (ii) providing
that section 5601.3 (relating to agent’s
duties) does not apply to commercial
powers and (iii) providing a broader
description of the types of powers that
are commercial powers of attorney.
Act 103 was effective immediately
upon signing and its provisions apply
retroactively to all powers of attorney
executed on or after Jan. 1, 2015.
Act 116: HN 447 was signed into
law by Gov. Wolf on Nov. 2, 2016.
This act amends The Landlord and
Tenant Act of 1951 by adding Section
514, which permits an executor or
administrator of the estate of a tenant
to terminate a residential lease. The act
is effective Jan. 1, 2017.
PBA legislative staff expects many
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bills that did not pass prior to the end
of the session to be reintroduced in
early 2017. These include:
• HB 31 - Amending the Real Estate
Appraisers Certification Act further
providing for powers and duties of
State Board of Certified Real Estate
Appraisers, for application and qualifications, reciprocity and for renewal
and records.
• HB 122 - Increasing the limit on
the amount of assets that may be
transferred by a fiduciary to a custodian under the Uniform Transfers to
Minors Act without court approval.
• HB 971 - Amending the Inheritance
Tax Act to provide a zero percent rate
for children under the age of 21.
• HB 1051/HB 975 - Amendments to
the Landlord and Tenant Act, providing for early termination of leases
because of domestic violence, sexual
assault or stalking (HB 1051) and
by individuals with disabilities and
senior citizens (HB 975).
• SB 1387 - Allowing a tenant of a
housing authority to request to be
relocated to another unit under the
control of the authority or in the
same geographic region when they
certify to a housing authority that
they are the victim of domestic violence, sexual assault or stalking.
• HB 1919 - Amending the Landlord
and Tenant Act to require inspections
for lead-based paint and hazardous
conditions in certain circumstances
Continued on page 3
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tions are already discussing how best to
work together to address the legislation
expected to be reintroduced in 2017.

and imposing penalties.
• SB 411 - Amending the Right-toKnow Law.
• SB 518 - Enacting a modified version
of the Revised Uniform Fiduciary Access to Digital Assets Act (2015).
• SB 568 - Amending Chapter 55 of
the Probate, Estates and Fiduciaries
Code (guardianships).
(Bill numbers are from the 2015-2016
Session for reference).

Other matters of interest to the
section

Continued from page 2

Collaborations

The section council has recently
formed an ad hoc working group with
the Pennsylvania Bankers Association.
The goal of this group will be to discuss
issues surrounding bar-bank relations
such as acceptance of valid powers
of attorney, safe deposit box entry,
joint trustees/agents and other mutual
concerns.
The council has also recently begun
a renewed collaboration with the PBA
Elder Law Section. To assist in this
effort, a member of the RPPT Section
will be regularly attending Elder Law
meetings and vice versa. The two sec-

The Orphans’ Court Procedural
Rules Committee has published new
proposed guardianship rules and forms.
Comments may be submitted until
Feb. 27, 2017. A copy of the Notice of
Proposed Rule Making may be found
on the Pennsylvania Supreme Court
website (http://bit.ly/2kbpQDD/).
The revised Residential Landlord
and Tenant Act was completed by the
Uniform Law Commission in 2015.
The section council is in the process
of forming a working group to review
and evaluate the revised Act. Please see
Brett Solomon’s report for more details.

Save the date!

Once again, in 2017 the section
will be inviting families to attend the
Annual Retreat. Please plan to join us
at the Nemacolin Woodlands Resort,
Aug. 16-18, 2017. The specifics are still
being planned, but we fully expect great
food, several entertainment options and
plenty of intellectual stimulation.

Namacolin Woodlands Resort is the site for this year's
RPPT Summer Retreat, Aug. 16-18, 2017. Save the date!

Thanks

While I have only served as chair of
this section since May, the year to date
has been a whirlwind of change. From
the new Orphans’ Court Rules and
Forms (and strange interpretations by
some counties on how to enact them)
to ongoing legislative battles, it is clear
that our section council could not do
all that it does without the involvement
of many. As this is my final report as
chair, I would like to take the opportunity to extend my thanks. For
the continued, tireless involvement of
many past section chairs, including
Brett Woodburn, Eric Strauss, Arnie
Kogan, Bridget Whitley and many others who continue to voluntarily lend
their collective wisdom and experience
to the members of the current members of the council — thank you. To
the vice-chairs, Brett Solomon (Real
Estate Division) and Mark Mateya
(Probate Division) — thank you. To
the officers Marshal Granor (treasurer)
and Allison Smith (secretary) who keep
everything in good order — thank
you. To the members of council who
volunteer their time each month and
have spent countless hours reviewing
legislation, rules and forms — thank
you. And of course, to the PBA staff
and former staff: Pam Kance, Sue Crist,
Fred Cabell, Samantha Laverty, Jennifer Brown-Sweeney and all the others
without whom the section could not
function — thank you.
And finally, a special thank you to
Marshal Granor, who a few years ago
volunteered to assume the position of
executive editor of the section newsletter, and all of the others who lend their
time as editors or authors.
Jennifer L. Rawson is a member of the
Trust and Estates department of Eckert
Seamans Cherin & Mellott LLC. She
is the chair of the PBA Real Property,
Probate and Trust Law Section.
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EDITORIAL:

Editor's Prerogative
By Marshal Granor, Esq.

T

never left without signifihe recent presicant goosebumps and tears.
dential elecNext, you ascend to the
tion — and the
exhibit hall. It is hard work
general tone
to look at, read and listen
of politics for the past
to the descriptions at the
decade or more — has
various windows into the
me very concerned about
history of our Constitution
the future of the great
and major cases that have
experiment which is the
changed our country proUnited States of America.
foundly. This part, where I
I believe it is incumMarshal Granor
can spend hours, requires
bent upon us as lawyers
time and concentration.
to bring civility and the
When your mind is full and your legs
importance of our Constitution and
are achy, sitting to watch the people
laws back into focus. Like each of you,
flowing through the displays can be as
I took the obligatory Constitutional
important as experiencing the museum
Law course in law school and filed little
yourself. Here is what I saw during one
tidbits of ConLaw into the crevices of
visit:
my brain in case I ever needed them
Mother and daughter walked hand
again. But seriously ... how often does
in hand along the timeline that called
federal Constitutional Law come into
people slaves, freemen, Negroes, colyour death or dirt practice?
th
oreds, Afro-Americans, Blacks, AfricanLast summer, our 39 wedding anAmericans, people of color. They
niversary fell on a Sunday. My wife and
explored together patiently, silently,
I were trying to find something to do
hands gripped tightly, unconsciously,
to celebrate on a hot, lazy Philadelphia
in mutual support.
weekend. I suggested we go to one of
The younger woman wore a t-shirt
our favorite places – the National Confrom this year’s dance marathon at
stitution Center. Romantic? Hardly.
Columbia University, where she had just
But I needed a good dose of reality
completed her freshman year. The mothin the midst of a surreal presidential
er smiled confidently as she thought of
campaign.
all the things her daughter could have
If you’ve never been to the Constichosen to do this weekend, the things
tution Center, please make the pilgrimshe had turned down to accompany a
age soon – very soon. The experience
middle-aged woman to a museum. She
just may reinvigorate your soul. The
had taught her daughter well.
granite structure is grand. One feels
They finished the Lincoln Era dissmall upon entry. We were delighted by
plays,
nodding in unison as they read
the temporary exhibit about presidenthat merely freeing the slaves didn’t
tial conventions. But your first stop
bring a real possibility of equality until
will be a performance in the round. An
100 years later. They waded through
actor recites history as you are surpanels and sound bites about the
rounded with reenactments from 1789
World Wars, segregated soldiers, poll
in sight and sound. I’ve seen this show
taxes, and separate but equal rulings
a dozen times or more, and I have

by the Supreme Court. This was old
history ... a history that ran through
their veins.
Mother and daughter stood mute
before a video screen flashing black and
white images from the 1950s. They
experienced the politician coolly declaring he would never allow the races to
mix in his public schools, the Supreme
Court declaration in Brown vs. Board
of Education, and newsreel footage of
young black students facing the National Guard, who turned them away.
“That’s the Devil,” the mother whispered to her daughter.
“Who?”
“That bastard, George Wallace,” her
mother’s face contorted as the words
sprang from the speaker on the wall,
“Segregation now, segregation tomorrow, segregation forever!”
The daughter looked stunned. “He
really said that?”
The mother nodded.
“Look!” the mother coaxed. “There
he is! There he is!”
The image was of a bespectacled
President Dwight D. Eisenhower, declaring the federal government would
ensure the right of black students to
enter the public schools, enforcing the
Supreme Court’s decision. The mother
hung onto each word, her lips moving
along with the text.
The daughter was stunned. This was
personal history. Her mother’s anguish.
An armed confrontation between state
and federal law, just to have a few
kids attend school. She squeezed her
mother’s hand. They turned, faced one
another and looked into each other’s
eyes. The mother nodded, as if no
Continued on page 5
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Continued from page 4

words were necessary. Yes, she had lived
through those awful times. Yes, she
had personally witnessed the hate and
fear. Yes, she had spared her daughter
much of the drama and felt just a tinge
of shame that she had never shared her
personal story before.
They turned toward the large screen
again, mother and daughter, standing
transfixed, watching the video a second
time, listening to every syllable as if it
would transport them back in time to
feel the pain of the stares, to live the
shrill sting of the vile words, to hold
hands and sing freedom songs at the
demonstrations.
The screen darkened.
With damp eyes, they eased onto a
bench to recover.
We witnesses to this interplay averted our eyes, not wishing to stare. We
had stumbled upon this silent sacred
dialogue, trying to comprehend the
facial expressions and body language.
And now we, too, were feeling
shame.
At a snail’s pace, the U S. Constitution had worked its magic. The Ivy
League daughter became acquainted
with the depth of the history her
mother had lived. The daughter took
for granted the life she enjoyed; the
mother took for granted her daughter
knew what it had taken to allow her
do so.
Each moved on to windows displaying of the issues of the present, which
someday would become another family’s history.
Marshal Granor is the managing member
of Granor & Granor PC in Horsham. He
is treasurer of the RPPT Law Section and
is executive editor of this newsletter. He is
a member of the College of Community
Association Lawyers and concentrates on
condominium and home owners
association law.

Be afraid – Be very, very afraid
The risks of the cyber world
By Marshal Granor, Esq.

W

hat do Jimmy Kimmel, the
FBI and the RPPT Law
Section have in common?
Our opening CLE speaker at our
Annual Retreat last August was Brody
Black, a computer scientist for the FBI.
He played us a frightening, yet funny,
video from Jimmy Kimmel’s program.
See what happens here: https://www.
youtube.com/watch?v=opRMrEfAIiI.
Play this three-minute video for
your partners and staff, your CEO and
clients. See if they “get it.” For that
matter, see if YOU “get it.”
It all boils down to social engineering. Good crooks understand people.
It’s why they get so many of us to Just
Click Here.
Headers announce a windfall of
money: Just Click Here.
Or a fountain of youth discovery:
Just Click Here.
Or sexual prowess, news from your
long-lost uncle, an amazingly low rate,
IRS warning, urgent virus update: Just
Click Here.
And what happens? A surprising
number of us do it. It is so hard to
resist. Maybe, like me, you think the
email is so preposterous, you just want
to click and see how anyone could be
so stupid as to Just Click Here. So you
do. Or maybe you think you will be

the one to find and report the culprit
to the FBI. So you Just Click Here.

Don't!

The malware out there now is really
fast and really deadly to your data. If
you are lucky, you might just have your
system frozen by ransomware, which
requires you to make an anonymous
payment in return for the key to unlock your system. No money, you lose
everything. Ransomware writers are so
sophisticated, they can infiltrate every
machine connected to the infected one.
Your whole network and even your offsite backups are at risk!
What to do if ransomware hits your
computer? Unplug it from the internet
connection immediately. Report it to
the FBI at www.IC3.GOV.
Brody explained that people are the
weakest link. Approximately 27 percent
of all Android phone apps are malware
or spyware. They can read and transmit your contacts, your stored bank
account and other information directly
to the bad guys.
He also told us about the Facebook
user who was so happy about his long
vacation that he posted his itinerary,
photos from all the places he visited
... everything. And when he returned
home, he had absolutely nothing left.
Continued on page 6
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Yes, a moving van pulled up and
emptied the place, right under the
watchful eyes of his neighbors.
The bad guys are watching us, in
some cases using the camera on our
desks pointed right at our faces. It is
a scary world out there, but simple
things will help keep us and our data
safe.
Keep virus definitions and all
programs up to date. Those patches
are not there to just annoy us when
we need to get our work done.
Don’t be tempted to open unexpected emails.
Any attachment to an email is
suspect. Before clicking it, were you
expecting this email from your client
or family member? You know, it only
takes 30 seconds to ask the sender if
they meant to send this to you (or
maybe 90 seconds for a phone call).
It is better to feel silly in making the
contact than destroying everything
on your system.
Keep passwords safe. Don’t
put them on a sticky note on your
monitor. Don’t tell them to Jimmy
Kimmel’s crew. Use something not
as simple as your mother’s maiden
name or your birthdate. (Many
people suggest a random quotation.)
As John Podesta found out, don’t
use “Password” as your password.
Nor “Changeme” nor “ABC123.”
Consider purchasing cyber insurance, just in case.
If you missed this presentation,
find a cybersecurity CLE program
TODAY! And if you missed the
2016 RPPT Retreat, reserve Aug. 16
- 18, 2017 at Nemacolin Woodlands
Resort.

PROBATE & TRUST DIVISION

Marketing or Meddling?
By Mark A. Mateya, Esq., Vice Chair, Probate & Trust Law Division

H

thus beginning the adminisave you ever had
tration of the estate.
a client come
The preceding paragraph
into your office
may seem elementary, but
for assistance with the adto the person who does not
ministration of an estate,
speak the lingo of estate adonly to find that the Last
ministration, it sounds like a
Will and Testament has
foreign language. When a clino self-proving clause? If
ent opens an estate, that client
you have practiced in this
is often in emotional turmoil.
area of law more than a
The client has just lost a
few months, the answer
loved one. Now, he or she is
is very likely "yes." When
Mark A. Mateya
encountering the legal system
the will is an older docuin order to address the last
ment, perhaps a singlewishes of the loved one. He or she is
page, boiler plate document created by
taking on the financial responsibilities
one of the fraternal organizations in
that come along with administering an
our commonwealth, you excuse the erestate. The client's mind
ror and simply begin the
is swimming with paying
search for the subscribmedical bills, estate or
ing witnesses or the noninheritance taxes, paying
subscribing witnesses,
legal fees and more.
whichever is necessary. I
In the midst of all,
want to address the more
the client is dealing
current documents that
with, he or she learns
have this same error.
that the Last Will and
Suppose a Last
Testament is insufficient
Will and Testament is
without the Oath of the
executed in the past five
Subscribing Witnesses.
or 10 years by a local atThe register of wills will not probate
torney who does not have the witnesses
the will as it is. The average client will
execute the self-proving clause. Why
say “Who drafted the will? Let’s go talk
would an attorney make this decision?
to that attorney.” It is also common in
What is the basis of this practice? We
these instances for the drafting attorney
will address that question.
to hold on to the original Last Will and
The self-proving clause on the Last
Testament and give the testator a conWill and Testament authenticates
formed copy. The client now has two
the testator’s signature. Without this
reasons to visit the drafting attorney.
clause, the personal representative must
If the client follows through and
take an additional step of authenticatvisits the drafting attorney’s office,
ing the testator’s signature. Subscribupon arrival at the office, the drafting
ing or non-subscribing witnesses must
attorney will usually begin the process
swear an oath of the authenticity of the
of administering the estate. The client
decedent’s signature prior to the register of wills issuing testamentary letters,
Continued on page 7
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Continued from page 6
did not know that he or she was not
required to engage the services of
the drafting attorney. Neither did
he know that the drafting attorney
may have created the error in the
document on purpose in order to
push the client into his doorway. The
client is very likely unaware that he
or she can work with any attorney
to administer the estate. The client
is unaware that the attorney may
have used what could be considered
underhanded tactics to create new
work for his firm. And the attorney
who holds the original Last Will and
Testament does not have any more
authority over that document than
the testator expressly granted to
him. But then again, most clients are
unaware of this as well.
As attorneys, we should not use
clients' ignorance to our advantage.
We should always work to serve
our clients’ best interests. The issue should never be to protect our
turf or to create an unfair situation
against the prospective client for our
own gain. Are you drafting Last Will
and Testament documents? Draft the
self-proving clause also. It is the right
thing to do.
I welcome the opportunity to
further this discussion should you
have a contrary opinion. My email
address is mam@mateyalaw.com.
Mark A. Mateya practices law in his
own practice, Mateya Law Firm, PC.
His practice focuses on estate planning,
estate administration and the elder law
issues that accompany them. Attorney
Mateya has testified as an expert witness in estate and trust litigation. He is
a frequent lecturer for the Pennsylvania Bar Institute and is the vice chair
of the Probate & Trust Law Division
of the RPPT Law Section.

PROBATE & TRUST DIVISION

Recent Cases in Probate,
Trust and Estate Law
By Daniel B. Evans, Esq.
Shared by the author from resources.evans-legal.com

Proving contents of a lost will

Estate of Wilner, ___ Pa. ___, 142
A.3d 796, No. 136 MAP 2014
(7/19/2016), rev’g 92 A.3d 1201 (Pa.
Super. 2014)
The execution and validity of a lost
will must be proved by two witnesses,
who need not testify as the contents of
the will. The contents of the will must
be proved by clear and convincing
evidence.

No modification of charitable trust for
hardship of beneficiary

In re Estate of Loucks, 2016 PA Super
206 (9/9/2016)
A perpetual charitable trust will not
be modified to allow distributions of
principal to one of the income beneficiaries when the trust document does
not allow distributions of principal,
notwithstanding the economic hardship and possible insolvency of the
charitable beneficiary.

Misuse of UTMA custodial property

Werner v. Werner, 2016 PA Super 221
(10/7/2016)
Mother used Uniform Transfers to
Minors custodial funds to purchase
a home in her own name. Although
children lived in home for at least part
of the time, the mother was ordered
to pay over to the children the entire
proceeds of the sale of the home, which
was more than the original amount of
the custodial accounts. However, award
of attorney fees against mother was
denied.

Daniel B. Evans

Liability of counsel for erroneous
distribution

Estate of Thomas Brawner Sr., 6 Fid.
Rep.3d 386, No. 1043 DE of 2014
(Philadelphia O.C. 7/21/2016), on appeal, No. 1144 EDA 2016 (Pa. Super.)
Attorney for administrator of estate
held to be secondarily liable for
surcharge against administrator for
failing to make distribution to estate of
deceased beneficiary; appeal not timely
and should be quashed.

Annulment of adult adoption

In re: Adoption of: R.A.B., Jr., 2016 PA
Super 295 (12/21/2016)
Although the Adoption Act contains
no provisions allowing an adult adoption to be annulled, the Orphans’
Court nevertheless has the power to
annul an adult adoption with the
consent of both parties in order to allow the parties to enter into a same-sex
marriage.

Lawyer-executor compensation for
legal and non-legal tasks

Blackmore Estate, 6 Fid.Rep.3rd 250
(O.C. Lackawanna Co. 3/15/2016).
(For earlier opinion ordering deceased
lawyer’s son to provide additional
information about the work done by
his father, see Blackmore Estate, 6 Fid.
Rep.3d 170 (O.C. Lackawanna Co.
3/8/2016)
Executor commissions and attorney
fees paid to deceased lawyer who
Continued on page 8
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Trust and Estate Law
Continued from page 7

did not complete administration of
estate were reduced by fees paid to
accountant and further reduced from
$121,000 (more than five percent of
$1.16 million estate) to $44,000 to
apply different rates to legal services
and “ordinary tasks” that someone not
trained in law could perform.

Payment mailed, but not postmarked,
not timely

DiCristofaro Estate, 6 Fid.Rep.3d 203
(O.C. Chester Co. 4/25/2016)
Inheritance tax payment that was
mailed three months after death, but
not postmarked until two days later,
was not timely and not eligible for five
percent discount.

Disclaimers of litigation proceeds not
timely

In re Estate of William A. O’Connor
Jr., No. 2119 C.D. 2015 (Pa. Cmwlth.
6/8/2016) (opinion by Brobson, J.)
An unliquidated personal injury action is not a “future interest” within
the meaning of section 2116(c) of the
Inheritance and Estate Tax Act (72 P.S.
9116(c)) and so disclaimers filed more
than nine months after death were not
effective for inheritance tax purposes.

Limited review of account of nonprofit
corporation

In re Lehigh Valley Health Network,
Inc., 6 Fid.Rep.3rd 332 (O.C. Lehigh
Co., 6/10/2016)
Orphans’ Court has jurisdiction
to review account of nonprofit
corporation providing health care
services, but its review under 20
Pa.C.S. § 711(21) and Pa. Rule of
Judicial Administration 2156 is limited
to whether the corporation has failed
to comply with any law regulating the
affairs of nonprofit corporations. Claim
that the nonprofit corporation is not

providing sufficient charitable services
to satisfy the definition of a “public
charity” is a tax issue outside of the
scope of review.

“Issue” after termination of parental
rights and before adoption

Stevens Estate, 6 Fid.Rep.3d 185 (O.C.
Cumberland Co. 2/24/2016)
After termination of parental rights,
child is still the “issue” of the biological parent for purposes of determining
the beneficiaries of a trust, but will
cease to be a beneficiary once adopted;
no reformation or division of trust in
order to preserve the child’s interests
after adoption.

Changing an incapacitated person’s
estate plan

Navarra Estate, 6 Fid.Rep.3d 368
(O.C. Lawrence Co. 4/29/2016)
Orphans’ Court has power under 20
Pa.C.S. § 5536(b) to approve changes
to an incapacitated person’s will or
trusts that would disinherit persons
currently included as beneficiaries.

Forfeiture of parental share of
dependent child’s estate

Jansen Estate, 6 Fid.Rep.3d 375 (O.C.
Monroe Co. 9/12/2016)
Child who was over the age of 18 at
death, but who had been adjudicated
to be incapacitated, was a “dependent child” within the meaning of 20
Pa.C.S. § 2016(b), and father who had
no contact with child for a year before
death, and who had failed to provide
financial or emotional support during
the child’s lifetime, had forfeited his
right to an intestate share of the estate.

Misuse of power of attorney and joint
account

Hawk v. Gelnette and Hawk, 6 Fid.
Rep.3rd 219 (Jefferson Co. C.P.
3/17/2016)
Upon preliminary objections to a
complaint filed in the Civil Division alleging abuse of a power of attorney, the

action was transferred to the Orphans’
Court, which has exclusive jurisdiction
under 20 Pa.C.S. § 711(22). Preliminary objection alleging that the plaintiff was incapacitated was dismissed
because it would be a denial of due
process without following the standards
of 20 Pa.C.S. § 5501, and a demurrer as to misuse of funds from a joint
account was denied, because the mere
fact that the defendant’s name is on the
account does not allow the defendant
to withdraw funds for his own benefit,
citing 20 Pa.C.S. 6303(a).

Discovery of legal advice to trustee

Warriner Trusts, 6 Fid.Rep.3rd 223
(O.C. Susquehanna Co. 5/4/2016)
In-house legal opinions relating to
the exercise of trustee discretion were
not protected by attorney-client
privilege and are subject to discovery
by beneficiaries seeking to remove the
trustee.

Property specifically devised not
adeemed

In re Estate of Rich, 2016 PA Super
104 (5/20/2016) (distinguishing In
re Estate of Fox, 431 A.2d 1008 (Pa.
1981))
Real property that was sold by the
guardian of the estate of the incapacitated decedent to pay expenses of the decedent, but which was specifically devised
by the decedent’s will, was not adeemed
under 20 Pa.C.S. 2514(16.1) and the
devisees were entitled to an amount
based on the net proceeds of sale.

Sale of trust property subject to right of
first refusal
Perry Estate, 6 Fid.Rep.3rd 309 (O.C.
Jefferson Co. 7/18/2016)
Trustee not surcharged for sale of
property below assessed value because
after two years of attempting to sell the
property, which was in deteriorating
condition, the acceptance of the
highest bid at a public auction was

Continued on page 9
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Recent Cases in Probate,
Trust and Estate Law
Continued from page 8

reasonable. The trustee was also not
surcharged for failing to give notice to
the other beneficiaries of their right of
first refusal to purchase the property at
the sale price because the lack of notice
caused no harm; all of the beneficiaries
were already aware of the right of first
refusal and the results of the auction,
and there was no evidence that any of
them wished to exercise the right.

Right to reside in residence

In re: Estate of Nicholas Culig, 2016
PA Super 67 (3/18/16)
A beneficiary with the right to reside
in a residence, but not a life estate, is
nevertheless obligated to pay for repairs
and maintenance of the property, notwithstanding a premarital agreement
that put those obligations on the decedent because the death of the decedent
ended their marriage.

Probate for copy of will

McCoy Will, 6 Fid.Rep.3rd 281, No.
204 AP of 2016 (O.C. Philadelphia
Co. 7/13/2016)
Probate of copy of will upheld, even
though will was in the possession of
the testator and presumed to have been
destroyed with the intention of revoking it, based on the credible testimony
of two disinterested witnesses that
interested parties admitted to destroying the will in testimony before the
Register, and testimony of disinterested
witnesses confirming that the contents
of the copy matched the contents of
the will signed by the testator.

Revocation of Assignment of
Spendthrift Interests

Middleton Trust, 6 Fid.Rep.3 1 (O.C.
Montg. 2015) (opinion by Murphy, J.)
A beneficiary may revoke an assignment of undistributed interests in a
spendthrift trust, and so summary

judgment on a petition for declaratory
relief is appropriate.

Punitive damages against trustee

Gansky Trust, 4 Fid.Rep.3d 330 (O.C.
Montg. 2015) (opinion by Ott, J.)
On exceptions, surcharge against
trustee was recalculated, simple interest
at six percent was affirmed on surcharge, punitive damages were denied,
and attorney fees for the objectants
were denied. Gansky Trust, 6 Fid.
Rep.3d 27 (O.C. Montg. 2015) (opinion by Murphy and Ott, JJ.). Original
adjudication had imposed surcharge
against trustee for more than $600,000
for “reimbursements” to herself,
but surcharge for failure to properly
invest funds was denied because the
testimony of the expert witness was
speculative and simplistic and lacked a
solid foundation. In addition, punitive
damages of more than $300,000 had
been imposed for conduct the court
found to be intentional and reckless.
Simple interest was imposed at the
legal rate of six percent from the date
of each “distribution” the trustee made
to herself.

Dissolution of Vermont civil union

Neyman v. Buckley, 2016 PA Super
307 (12/28/2016).
Pennsylvania courts have jurisdiction
to dissolve a Vermont civil union
because it is the “functional equivalent”
of marriage. (The Montgomery Co.
Court of Common Pleas had reached
the opposite conclusion in Corrado v.
Musto, 6 Fid.Rep.3d 237, 153 Montg.
173, No. 2015-14981 (Fam.Div.,
9/24/2015), app. discontinued, 3101
EDA 2015.)

Order authorizing sale of real Estate Not
Appealable
Clinkscale Estate, 6 Fid.Rep.3d 90
(O.C. Montgomery 2015) (opinion by
Ott, J.), app. dism’d, No. 3555 EDA
2015 (Pa. Super. 1/6/2017)
An order authorizing the sale of

real estate was not appealable under
Pa.R.A.P. 342 because the objecting
beneficiaries had no interest in the
real estate and was not an appealable
collateral order under Pa.R.A.P. 313
because the objecting beneficiaries
had no right in the real estate that
would be irreparably lost if review were
postponed until final judgment, and
so the appeal to the Superior Court
should be quashed.

Beneficiary’s creditor could not attach
lapsed Crummey power

Clegg Trust, 6 Fid.Rep.3d 69 (O.C.
Philadelphia 2015) (opinion by Herron, J.)
Judgment creditor of beneficiary of
spendthrift trust could not attach trust
assets and could not require distribution of beneficiary’s right to withdraw
contributions to the trust because the
right was not a “power of withdrawal”
as defined by 20 Pa.C.S.A. § 7703
when it was limited to the federal gift
tax annual exclusion (i.e., a “Crummey” power) and lapsed at the end of
the calendar year within the limits of
I.R.C. section 2041(e) (which allows
lapses of five percent or $5,000 without
gift tax consequences). The judgment
creditor therefore had no standing to
raise objections to the account of the
trustee.

Plea of nolo contendere was conviction
under Slayer’s Act

Abbott Estate, 6 Fid.Rep.3d 80 (O.C.
Butler 2015), aff ’d, on appeal, Nos.
1071 and 1155 WDA 2015 (Pa. Super. 9/16/2016) (non-precedential)
A plea of nolo contendere, followed by
sentencing, was a “conviction” within
the meaning of the Slayer’s Act, and so
summary judgment against the convicted slayer was appropriate.
Daniel B. Evans, Esq., of Evans Law
Office, has over 35 years of experience in
estate planning, estate administration,
trust administration, small business planning and charitable planning.
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Bob Wolf, the Estate Planning Lawyer’s Lawyer
By J. Dustin Barr, Esq., Tener, Van Kirk, Wolf & Moore, P.C.

T

he estate planning community
lost a friend, colleague and
mentor to many when Robert
B. Wolf died recently after a short but
hard-fought battle against cancer.
Bob was a quintessential gentleman
and scholar and will be remembered by
his colleagues as being a lawyer’s lawyer.
He dedicated much time helping other
estate planning lawyers stay informed,
whether spending time with an individual colleague to review a matter
or through his “Hot Tips” Listserv, in
which Bob always provided thorough
insight on new legislation or case law.
Bob graduated from Yale University
in 1968, majoring in philosophy. He
then received his Juris Doctorate in
1971 from the University of Virginia
and was inducted into the Order of the
Coif for academic excellence.
Following law school Bob spent
two years as a litigator at Jones Day
in Cleveland, where he was immediately hired after his contracts professor
called the firm to recommend Bob as
having received an honors grade in his
class. This professor was the late Justice
Antonin Scalia. Bob would later say
that no further inquiry was needed,
as “Jones Day valued an honors grade
in Justice Scalia’s class as much as I
did.” Bob then sat for the Ohio Bar
exam, receiving the highest score of all
examiners.
After two years with Jones Day, Bob
returned to Pittsburgh to practice law
with his father at Tener, Van Kirk, Wolf
and Moore, PC. Bob spent the next 42
years dedicated to the profession of law,
his clients and his colleagues, always
maintaining high standards and a passion for knowledge.
Bob was an innovator in trust

Robert B. Wolf
design, bringing modern total return
investment theory into family trusts.
Instead of the arcane structure of paying out only income to the current
beneficiary and holding the principal
for the remainder beneficiaries, which
pitted the beneficiaries against each
other relative to investment objectives,
Bob saw the value of a total return trust
design that paid out a percentage of the
total value to the current beneficiary.
This enabled trustees to invest for the
greatest total return, which benefited
all beneficiaries. Bob followed this vision by developing historical modeling
software to demonstrate the value of
total return trusts, speaking nationally
to other lawyers to share these ideas,
and convincing state legislators to
enact laws to allow for the conversion
of income-rule trusts into total return
trusts.
Bob also dedicated much time to
end-of-life planning. In the 1990s, Bob
brought together Allegheny County’s
legal and medical associations to develop and endorse a “Uniform Advance
Medical Directive (Living Will)” and

then worked tirelessly for years to ensure that the form was freely available
to the general public, including the
creation of video instruction on how to
properly complete the form.
Bob was an active and longtime
member of the Allegheny County Bar
Association Probate and Trust Law Section Council, and its chair in 2000 and
2001. He taught continuing education
in Pennsylvania and nationwide, and
volunteered on numerous legislative
advisory committees. He was a Fellow
of the American College of Trust and
Estate Counsel and was listed in “Best
Lawyers in America” Trusts and Estates
since 1993. Bob authored numerous
articles published nationally in Real
Property, Probate and Trust Journal, and
the ACTEC Journal.
In addition to his professional career, Bob was a sixth-degree black belt
in Isshin-Ryu karate. He volunteered
as an instructor at the Baierl Family YMCA for karate and self-defense
courses for more than 30 years. He
also supported the YMCA father/son
and father/daughter programs and was
instrumental in establishing a camp
program for children with special needs
at YMCA Camp Kon-O-Kwee in
Frombell, Pennsylvania.
In everything he did, Bob demonstrated a sense of loyalty, fairness and
unwavering integrity, and these traits
will be his true legacy. Well done, good
and faithful servant; now rest in peace.
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Real Property Division Report
By Brett A. Solomon, Esq., Chair, Real Property Division

W

hat an interesting end to
2016 with the Republican
Party taking control of the
White House and both branches of
the U.S. Congress, while increasing
its leads in the Pennsylvania House
and Senate, as well. The United States
has had plenty of lawyers and farmers
become president. We’ve seen soldiers,
football players and actors become
president, as well. But for the first time
in its history, a true real estate developer will become president. Will the
country see a major real estate boom
as a result? I doubt it, but it should be
interesting to see if his policies, including his proposal to reform the tax code,
lean toward entrepreneurs, particularly
real estate developers and owners.
Commercial real estate enjoyed another fantastic year in 2016. Property
values continue to rise nationally and
across Pennsylvania, while multifamily
and commercial rental rates continue
to rise as well. Office rental rates continued to rise.
In December 2016, the Federal
Reserve voted unanimously to increase
interest rates for the second time in the
last 10 years (both coming in the last
two years) by 25 basis points (0.25 percent) and hinted that further increases
are expected next year. Following this
news, most banks increased their prime
lending rate from 3.5 percent to 3.75
percent. Residential mortgage rates,
while not necessarily tied to increases

in interest rates, were already on the
rise post-election and could approach
five percent by the end of 2017, after
being in the low threes for many years.

Legislative Update

One of the most important things
our section does is to track Pennsylvania House and Senate bills, as well
as cases in Pennsylvania and throughout the country that affect real estate
practitioners. As always, Fred Cabell,
PBA legislative director, and Samantha Laverty, PBA associate legislative
counsel, do an excellent job of keeping
us advised of the status of these bills in
Harrisburg. Here are a few bills we are
tracking:
• HB 975 (proposes changes to the
Landlord and Tenant Act of 1951
to afford individuals with disabilities and senior citizens the ability to
unilaterally terminate leases under
certain circumstances) and HB 1051
(proposes changes to the Landlord
and Tenant Act of 1951 to afford individuals who are victims of domestic
violence, sexual assault and stalking
the ability to unilaterally terminate
leases under certain circumstances).
These both have been on our radar
for some time and will likely gain
momentum in 2017. The section’s
biggest concern is the unilateral
nature of the bills, as written, that
would allow any of the aggrieved
parties the ability to terminate leases

Brett A. Solomon
without judicial process or otherwise.
• SB 486 (Recorder of Deeds Fee Law)
was signed into law on Nov. 4, 2016
and allows all the Recorder of Deeds
in all counties in the commonwealth
to charge a special deed and mortgage recording fee of $15. According
to the legislation, these fees shall be
deposited into the county demolition
fund to be used exclusively for the demolition of blighted property situated
in the county. As of now, no county
has established such a fund, and thus
no county has started imposing the
$15 recording fee. I anticipate that
some of the larger counties with
urban, city-centers will take advantage of this new source of revenue,
as blighted properties — and how to
deal with them — has become more
of a concern over the last few years.
Philadelphia and Pittsburgh are both
looking for funding for removal of
blighted properties; with this new
source of funding, expect something
to happen in both cities and elsewhere in 2017.
• We are watching HB 1993 (Spot
Assessment Appeals) and SB 877,
which will attempt to eliminate taxing authorities’ ability to appeal an
assessment of a property based solely
on the sale of that property. These
appeals are generally more prevalent
in counties that have not reassessed
Continued on page 12
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properties for several decades. These
appeals have the effect of valuing
houses that have recently changed
hands substantially higher than similar properties in the same neighborhood, thus causing a higher tax bill.
We will keep an eye on this bill over
the next year if it continues to gain
traction in the House.

Uniform Residential Landlord and
Tenant Act (2015)
The Uniform Law Commission
(ULI) approved some major changes
to the Uniform Residential Landlord
and Tenant Act of 1972. The full act,
as revised, can be found at http://bit.
ly/2jgcXa5.
Some of the more significant
changes include:
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• Early termination of a lease by
a tenant as a result of domestic
violence. A tenant may terminate a
lease early by giving the landlord (1)
a copy of a restraining order prohibiting a perpetrator from contact with
the tenant or an immediate family
member; (2) a copy of a perpetrator’s conviction of an act of domestic
violence against the tenant or an immediate family member; or (3) a verification record signed by the tenant
and an attesting third party defined
as a law enforcement official, licensed
healthcare professional, victim advocate or victim services provider. A
tenant terminating as set forth above
would be released from the remainder of the lease. Additionally, the act
allows a tenant to change the locks
in response to domestic violence; the
tenant must then provide the landlord and any innocent co-tenants
with copies of the keys.

• Early termination of a lease by a
landlord as a result of domestic
violence. A landlord may terminate
a lease early if the landlord has a
reasonable belief that a tenant is a
perpetrator of an act of domestic
violence.
• Security deposits. The act provides
that a landlord may not charge a tenant more than two times the periodic
rent as a security deposit. Additionally, the act provides that the landlord’s interest in the tenant’s security
deposit is limited to a security interest
that has priority over all creditors
and/or transferees of the tenant.
The RPPT Section has been reviewing the act and working on comments
to provide to the Pennsylvania Legislature in anticipation of the adoption
of some or all of the act (see HB 1051
mentioned above). Please share any
thoughts you believe the RPPT Section
should hear before it presents its comments to the Legislature, please feel free
to contact me or any other member of
council.
As always, our section is open to
your thoughts, suggestions and comments. Feel free to call or email me to
discuss anything on your mind.
Brett A. Solomon is a shareholder in the
Insolvency and Creditor’s Rights Group at
Tucker Arensberg, P.C. He concentrates
his practice in the areas of creditors’ rights
and insolvency, loan workout and restructuring and real estate matters. With a
particular focus on secured creditors, Brett
has gained extensive experience with the
intricacies and nuances of federal bankruptcy law throughout the United States
and state-court workouts and foreclosures
in Pennsylvania and Maryland.
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New State Law Amends Municipal Code

Act defines ‘unfit for human habitation’ and temporary access certificates
By Desiree Brougher, Esq.

D

enying use and occupancy
certificates due to small home
repair issues is prohibited by a
recent law. Reviewing the new requirements will help keep your clients’
transactions on track.
Many municipalities conduct use
and occupancy (U&O) inspections to
determine if a property is deemed fit
for habitation. Gov. Tom Wolf recently
signed Act 133 of 2016, which amends
the Municipal Code and Ordinance
Compliance Act (MCOCA). 		

municipalities and property owners.
MCOCA is designed to establish rules
for the process where a municipality
chooses to do these inspections as part
of the property resale process.
Some townships might require the
inspection to be ordered by the seller
and others by the buyer, or there may
be differing timelines for ordering the
inspections. Municipalities can no
longer require repairs be made before
the closing. The buyer and seller can
negotiate presettlement repairs if they
choose, but it cannot be required.
Regardless of the number or type of
violations found in a municipal report,
the municipality must issue a permit
of some sort and can’t require repairs/
renovations be completed as a condition of issuing the permit. However,
while a permit cannot be withheld, the
type of permit may depend on the type
of violations that are found.

Different types of permits

Some municipalities were inappropriately withholding or delaying U&O
certificates, causing postponement
or cancellation of transactions due
to minor property maintenance code
violations. One of the provisions of Act
133, which took effect Jan. 2, 2017,
states that a violation found through
a point-of-sale inspection cannot be
used to deny a permit or to require
pre-settlement repairs, but instead gives
municipalities a permit structure that
should help ensure necessary repairs are
made timely after transfer.
These new amendments clarify
the rights and responsibilities of both

The municipal inspection can
denote either “violation” or “substantial
violation.” A “violation” is any basic
violation of a local code or ordinance
related to the property. A “substantial
violation” is any violation that is so
significant it makes the property “unfit
for human habitation.”
Defining a property as “unfit for
human habitation” means the property
has conditions that make it likely to
be dangerous to the health and safety
of occupants or neighbors, including
fire risks, lack of sanitary facilities,
vermin or overall disrepair that would
cost half or more of the sales price of
the property to fix. This will always be
subjective but is generally limited to
the worst types of violations.

Desiree Brougher
Based on the results of the inspection, a municipality can take the following actions:
• No violations - The municipality
must issue a full U&O permit.
• If violations are found, the buyer
would get one of two possible temporary permits:
- If the report shows one or more
basic violations (and no substantial
violations), then the municipality
must issue a “temporary use and
occupancy permit.” This permit
allows the buyer to fully use and
live in the property during the
time they are making any necessary
repairs.
- If the report shows one or more
substantial violations, then the
municipality must issue a “temporary access certificate,” allowing
the buyer to use the property to
make repairs but not to live there.
The buyer may access to complete
the repairs, store tools and materials, and store personal belongings
in preparation of moving in. The
buyer cannot sleep in the home or
use it to store items for some other
purpose.

Law outlines other specifics

Municipalities are forbidden from
requiring escrowed funds, bonds
or other financial arrangements as
Continued on page 14
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New State Law Amends
Municipal Code
Continued from page 14
a condition of issuing occupancy
permits. The property remains subject
to all rules in the regular codes and
ordinances. The homeowner must
complete all repairs within 12 months
of purchase. The municipality and
owner can negotiate a longer time
period, but it may not be shortened.
At the end of the 12-month period
— or before, if the owner requests
— the municipality will reinspect the
property. If there were both violations and substantial violations, once
the substantial violations have been
corrected and verified through reinspection, even if there are still basic
violations, the municipality should
upgrade from a temporary access
certificate to temporary use and occupancy permit. Once a reinspection
shows that all violations have been
fixed, the temporary permit will be
replaced with a permanent one.
If repairs have not been completed appropriately at the end of 12
months, the municipality can withdraw the temporary permit and the
owner will not have a valid permit to
use or occupy the property.
For any violations already on the
books that had advanced to some sort
of judicial enforcement, the generally
applicable rules would still apply and
a new owner wouldn’t be guaranteed a
certificate. In addition, if the property
has previously been cited under the
Neighborhood Blight Reclamation
and Revitalization Act, those rules
would apply instead.
Desiree Brougher, Esq. manages the
library of real estate contracts for the
Pennsylvania Association of Realtors®.
She can be reached at dbrougher@
parealtor.org.
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Pennsylvania Supreme Court Upholds
Title-Washing
By W. Richard Hathaway II, Esq. and Samuel J. Toney IV, Esq.

I

n Herder Spring Hunting
Club v. Keller, 2016 WL
3909038 (Pa. July 19,
2016), the Supreme Court of
Pennsylvania concluded that
a 1935 tax sale extinguished
a prior oil and gas reservation
and rejoined the surface and
subsurface estates of a tract of
land in Centre County. In so
ruling, Pennsylvania’s highest
W. Richard Hathaway II
Samuel J. Toney IV
court upheld a practice commonly known in oil and gas
circles as “title-washing.”
amended by the Acts of 1806 and
Title-washing, as a practice,
1815. The Act of 1806 required peremerged from Pennsylvania’s past catsons who became owners of unseated
egorization and tax treatment of land.
land to notify the county commisAs Pennsylvania’s Supreme Court noted
sioners so taxes could be properly and
in Herder Spring, prior to 1947, land in
accurately assessed. The county comPennsylvania was categorized as either
missioners were under no obligation to
seated or unseated. Seated land was
search through deed records in order
property that had been developed with
to determine the current ownership of
residential structures, had personal
unseated land.
property upon it that could be levied,
Because it was the unseated landor was made profitable via cultivation,
owner’s duty to notify the county comlumbering or mining. Unseated land
missioners of a change in ownership,
was any land that is best described as
and because taxes were imposed upon
“wild.” If land was seated, taxes were
unseated land itself, the failure to noassessed against the owner thereof, who
tify the county commissioners of an oil
was personally liable for their payment.
and gas severance would result in both
By contrast, because it was not always
the surface and subsurface estates being
practical to identify the owner of unassessed together. In such a scenario, if
seated land (deeds may not be recorded
the property was sold for unpaid taxes,
and there would be no one actively
the oil and gas severance would be exusing the land), it was the unseated
tinguished and the surface estate would
land itself that was liable for taxes.
be reunited with the subsurface estate
Unseated land, like seated land, could
upon purchase at the tax sale, a process
be severed into surface and subsurface
which became known as title-washing.
estates, which could be separately asIn Herder Spring, the Court noted that
sessed, taxed and, if necessary, sold at
Pennsylvania had long accepted the
tax sale.
concept of a tax sale reuniting severed
The sale of unseated land for unpaid
taxes was governed by the Act of 1804,
Continued on page 15
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Continued from page 14
estates of unseated property.
In Herder Spring, the Supreme
Court of Pennsylvania analyzed the
effect of a 1935 tax sale on an 1899
oil and gas reservation. In 1894,
Harry and Anna Keller, ancestors of
the appellants, bought land in Centre
County known as the Eleanor Siddons
Warrant. In 1899, the Kellers sold
the surface rights to Isaac Beck and
family, reserving the subsurface rights,
including the oil and gas. Following
the sale, the Becks failed to provide
notice to the county commissioners
of their purchase of the surface rights,
as required under the Act of 1806;
nor did the Kellers notify the county
commissioners of their reservation of
the subsurface rights, although this was
not required. After various transfers of
the surface rights, the Centre County
Commissioners acquired title in 1935
as the result of a tax sale and subsequently sold the property.
In 1959, the Appellee, Herder
Spring Hunting Club (Herder Spring),
purchased the property “subject to
all exceptions and reservations as are
contained in the chain of title” but
without specific reference to the Keller
subsurface reservation. In 2008, Herder
Spring filed an action to quiet title,
claiming that the 1935 tax sale extinguished the Kellers’ subsurface reservation. The primary question in the case
was whether the 1935 tax sale included
both the surface and subsurface estates.
The Keller heirs first argued that
the 1899 deed creating the oil and
gas severance was properly filed of
record, thus placing Centre County
on notice of the severance. As a result,
they argued, the tax sale only conveyed
the surface of the property. As further
support for this argument, the Keller
heirs noted that the 1936 deed ref-

erenced the land “surveyed to Ralph
Smith,” the surface owner at the time.
The court agreed with the Keller heirs
that the Kellers were not required to
report the oil and gas severance under
the Act of 1806 since they did not
“become” a holder of unseated land
by selling the surface and reserving the
oil and gas. However, because neither
the Kellers nor the Becks (the surface
purchasers) notified the county commissioners of the change in ownership,
the court concluded the commissioners
would have assessed the property in
its entirety. The court stated that the
county commissioners were under no
obligation to search deed records to determine current ownership of unseated
land.

The court also rejected the argument by the Keller heirs that the reference to the surface owner in the 1936
deed indicated that the conveyance was
limited to the surface estate. The court
stated that unseated land was assessed
and taxed in the name of the Warrant,
and any reference to a purported present owner was used only for descriptive
purposes.
The court then dismissed the
contention that the tax sale did not
include the oil and gas rights because
those rights did not have taxable value
in 1935, stating that the potential

assessable value of the oil and gas is
irrelevant as to whether the Warrant
was assessed as a whole or not, and that
the Kellers’ challenge to the assessment
should have been brought within the
two-year redemption period provided
by the Act of 1815. The court ultimately concluded that the surface estate
and the subsurface estate of the Siddons Warrant was assessed as a whole,
resulting in the sale of both estates and
therefore the extinguishment of the
Kellers’ oil and gas severance.
The Keller heirs also argued that
the lack of actual notice of the tax sale
violated the due process rights of the
Kellers and their heirs. In support of
their argument, the Keller heirs cited
the U.S. Supreme Court’s decisions in
Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306 (1950) and
Mennonite Bd. Of Missions v. Adams,
462 U.S. 791 (1983), which led to
greater scrutiny of notice by publication in real estate cases. Under the Act
of 1815, notice by publication was
permitted as a matter of course. Pennsylvania’s Supreme Court, in dismissing this argument, noted that its prior
decisions found the notice requirement
of the Act of 1815 to be reasonable in
light of the difficulty in determining
ownership of unseated land and the
protection afforded delinquent owners
by the redemption period. The Court
also assumed, for the sake of argument, that the U.S. Supreme Court’s
decisions in Mullane and Mennonite
applied retroactively, and concluded
that constructive notice prescribed by
the Act of 1815 complied with the
mandates of those decisions.
Finally, the Keller heirs argued that
Herder Spring could not assert a claim
to the subsurface rights because the
1959 deed to it was made “subject to
all exceptions and reservations as are
contained in the chain of title.” On this
point, the court ruled that because the
Continued on page 16
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tax sale extinguished the Kellers’
reservation, the chain of title contained no reservations at the time of
the 1959 deed.
The Court cautioned that its
holding would only to apply to cases involving quiet title actions for
unseated land sold at tax sale prior
to 1947, and only where those tax
sales did not specify whether the
assessment involved the surface
or the mineral rights. Despite its
limited application, Herder Spring
illustrates the importance of carefully evaluating the implications of
tax sales of land occurring prior to
1947, as these tax sales could affect
the present day ownership of the
oil and gas rights underlying the
property.
W. Richard Hathaway II is an associate with Sherrard, German & Kelly,
P.C. Rick represents clients in real
estate and oil and gas transactional
matters. Rick is a 2007 graduate of
the University of Pittsburgh School
of Law and a 2003 graduate of the
University of Pittsburgh.
Samuel J. Toney IV is an associate
with Sherrard German & Kelly, P.C.
Sam represents clients in insurance
coverage matters, in corporate and
business matters, and in real estate
transactions. Sam is a 2004 graduate of Duquesne University School of
Law and a 2001 graduate of Washington & Jefferson College.
This article originally appeared in
the Sherrard, German & Kelly, P.C.
(SGKPC) newsletter and is being republished with permission of SGKPC.
You can subscribe to future editions of
the newsletter by emailing cik@sgkpc.
com.

REAL PROPERTY DIVISION

Quiet Enjoyment? New HUD Regulations
Outline Direct and Vicarious Liability for
Fair Housing Violations, Quid Pro Quo and
Hostile Environment Harassment
By Heather Harmon Kennedy, Esq.

O

n Oct. 14, 2016, the U.S.
Housing and Urban Development Office of Fair Housing
and Equal Opportunity (HUD) issued
new Final Rules (the New Rules) to the
Fair Housing Act (FHA).1 Although
the New Rules are only intended to
clarify and formalize existing law, housing providers2 concerned about additional exposure to fair housing lawsuits
may come to you seeking ways to best
insulate themselves from additional
liability.

Background

The purpose of the New Rules was
to clarify, formalize and expand upon
two topics found in 24 CFR part 100:
(1) direct and vicarious liability of a
housing provider, and (2) harassment
in the form of quid pro quo and hostile
environment. The New Rules also
briefly address topics such as prohibiting discrimination and harassment in
housing finance, provision of brokerage
services, and conducting appraisals,
and reiterate that retaliation for reporting a fair housing violation is prohibited. The protected classes covered by the
antidiscrimination rules are race, color,
religion, national origin, sex, familial
status and disability.3

Housing provider liability

The New Rules outline standards
for direct and vicarious liability of a
housing provider, being analyzed under
theories of tort and agency, respectively.
A housing provider’s own knowledge,
action and inaction guides its direct

Heather Harmon Kennedy
liability and the housing provider’s
relationship with and control over its
agents guides the vicarious liability
examination.
1. Direct liability
Direct Liability applies a negligence
analysis to determine the following:
1) If the allegation is against the housing provider itself, did the housing
provider engage in discriminatory
conduct?
2) If a meritorious allegation is
against the housing provider’s
employee or agent, did the housing
provider know, or should it have
known, of the discriminatory
conduct? If so, did it fail to take
“prompt action to correct and
end” the conduct?
3) If a meritorious allegation is
against a third-party4, did the
housing provider know, or should
it have known, of the discriminatory conduct? If so, did it have
the power to correct the conduct,
Continued on page 17
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based upon its relationship with
the offending third-party? If it
had the power to control the conduct, did it take “prompt action
to correct and end” the conduct?
Housing providers are cautioned
that corrective action must be effective but cannot involve “injuring” the
alleged victim. For example, evicting a
tenant who complains that his neighbor
is harassing him may effectively end the
harassment, but the New Rules specifically say this practice is prohibited.
Housing providers will be understandably concerned about their liability for the actions of third parties. Most
housing providers are not well versed in
mediation or other dispute resolution
techniques, nor do their business models permit interjecting themselves into
residents’ personal arguments. However, some level of interjection appears
to be required by the New Rules if the
housing provider knows or should have
known the issue was occurring and it
had power to correct the conduct. This
could require a landlord to evict a tenant who engages in severe or repeated
harassing conduct or a community
association board to step-up enforcement of fines for governing document
violations related to illegal conduct in
common areas.
2. Vicarious liability
In contrast, a housing provider can
be held vicariously liable for its agents’
discriminatory conduct, even if it
had no way of knowing the conduct
was occurring. Vicarious liability is
analyzed under traditional agency law
arising from the principal/agent relationship. HUD and the courts will ask
these questions to determine a housing
provider’s vicarious liability for the acts
of its agents:

1) Did the landlord have authority (actual or apparent) over the
agent?
2) Was the agent acting within the
scope of his employment, or was
the agent “aided in the commission of such acts by the existence
of the agency relationship?”5
If the answer to both of these questions is yes, the housing provider will
be vicariously liable (in addition to the
agent’s own direct liability). HUD’s
comments imply that, because most
bad actors in a housing context are
necessarily aided in agency by virtue
of their employment with the company providing the victim’s home, the
second prong of this test is easily satisfied, so the claimant’s onus is primarily
proving the agent’s authority.
Where there is no agency relationship, there is no vicarious liability, and
the analysis will instead focus on traditional negligence theory to prove direct
liability. In all situations, the discriminatory conduct must be motivated by
one of the characteristics protected by
the FHA. Mere animosity and personal
skirmishes are not protected.

Harassment

In addition to clarifying the elements of a direct or vicarious liability
claim, the New Rules add Subpart H,
specifically outlining quid pro quo and
hostile environment harassment. Al-

though harassment
has been prohibited since the FHA’s
inception in 1968,
federal regulations
had yet to define
what constitutes
harassment. Indeed,
“harassment” in
general remains
purposely undefined, because it is
so fact-specific.
The analytical
framework below may sound familiar
to those practicing in employment law.
Before the New Rules, courts would
typically apply a Title VII employment analysis to housing discrimination claims. However, recognizing that
a person is entitled to more privacy
rights in the home than in the workplace, HUD found it appropriate to
provide separate housing rules, which
are still largely based upon employment
law practices.
Notably, HUD has eliminated from
the Title VII framework an affirmative
defense for the defendant’s provision of
a complaint mechanism that the claimant failed to use. The denial of such an
affirmative defense indicates HUD’s
expectation that housing providers will
focus their efforts on preventing the
conduct in the first place rather than
addressing claims once the conduct has
occurred. Finally, the FHA, unlike Title
VII, does not require a claimant to
exhaust administrative remedies before
pursuing his or her claim in court.
1. Quid pro quo harassment
Quid pro quo, literally translating to
“this for that,” refers to “an unwelcome
request or demand to engage in conduct where submission to the request
or demand, either explicitly or implicitly, is made a condition related to [the
availability, terms and conditions of
housing and housing-related services].”
Continued on page 18
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Even if the victim acquiesces to the
request, this still violates the FHA if
the initial request was “unwelcome.”
The “unwelcome” component becomes
important where the relationship between the claimant and defendant was
arguably a mutually-agreeable one, e.g.,
former lovers.
Quid pro quo harassment usually
manifests as a request or demand for
sexual favors in exchange for a housingrelated service. Housing providers
should keep in mind that concepts
of direct and vicarious liability apply
to all housing claims under the FHA,
including quid pro quo claims. In other
words, if a property management company’s employee is the person soliciting
such relationships (e.g., offering a rent
discount or agreeing to perform repairs
in exchange for sexual favors), both the
landlord and the property management
company can be directly and vicariously liable for the employee’s actions (in
addition to the employee’s own direct
liability).
Quid pro quo claims frequently go
hand-in-hand with hostile environment harassment, in the likely event
that a person complaining of quid pro
quo behavior also finds this behavior
offensive. The analysis then turns to
the severity and pervasiveness of the
conduct.
2. Hostile environment harassment
Hostile environment harassment
refers to “unwelcome conduct that is
sufficiently severe or pervasive as to
interfere with [the availability, terms,
and conditions of housing and housing-related services],” that is motivated
by one of the protected characteristics
listed above. The terms severe “or” pervasive indicate that one-time, isolated
conduct can create a hostile environment if it is sufficiently severe to de-

prive the victim of his or her rights to
enjoy housing or exercise other rights
provided by the FHA.
The “unwelcome” conduct can be
verbal, written or physical, and would
presumably include comments, taunts,
rumors and internet stalking, in addition to more common “harassing”
conduct such as threats and physical
violence. Claims are evaluated from the
perspective of a reasonable person in
the aggrieved person’s position.
HUD will apply a “totality of the
circumstances” test, considering the
nature of the conduct, the context in
which the incident(s) occurred, the
severity, scope, frequency, duration
and location of the conduct, and the
relationships of the persons involved,
among other relevant factors.
Finally, a claimant must only establish the elements of the hostile environment claim and prove interference with
his/her housing interests. The claimant
need not prove either psychological or
physical harm.

Summary

Of primary concern to housing
providers is the imposition of direct
liability for the harassing and other
discriminatory actions of unrelated
third parties. These types of claims will
likely come from resident-on-resident
harassment and leave housing providers
wondering how to best protect themselves without becoming a mediator of
residents’ personal problems.
Must a landlord and/or association
board do any or all of the following?
• Include stronger language in the lease
or governing documents specifically
authorizing eviction/fines for violating fair housing laws?
• Post anti-harassment policies in the
property’s common areas, and obtain
signatures from each new resident?
• Conduct fair housing training for
residents?
• Offer mediation of disputes amongst

residents and guests?
• Beef-up policies regarding issuing and
enforcing Notices to Quit?
• Increase patrol security to seek out
budding disputes?
• Threaten or increase evictions to
communicate a “tough stance”
against harassment?
Unfortunately, we don’t yet know.
Some of these may be reasonable
precautions and some may be too farreaching, expensive or meddlesome.
Time will tell to what extent courts
hold housing providers responsible for
the actions of others under the New
Rules. In the meantime, housing providers would be well-served by reviewing their current policies, procedures,
leases, governing documents, training
procedures and agency relationships to
best ensure their own protection.
Heather Harmon Kennedy is the solo
attorney at Harmon Kennedy LLC in
Aliquippa, Pa. She primarily practices in
real estate, construction and small business in Beaver and Allegheny counties.
Heather is admitted to practice in Pennsylvania and Nevada. She can be reached
for comment or follow-up questions at
heather@harmonkennedy.com.
Endnotes
1 Codified as Title VII of the Civil Rights Act of 1968 at 42
U.S.C. 3601 et seq.
2 Reference to “housing providers” includes all persons and
entities subject to the Fair Housing Act, including, but not
limited to, private landlords, public housing agencies, local housing authorities, HOA boards of directors, housing
finance companies, brokers, real estate agents, appraisers,
etc.
3 The FHA contains no specific protections for age, gender
identity and/or sexual orientation, although protection can be secured in other places, including under
Pennsylvania law for age, municipal ordinances for sexual
orientation, and the use of existing protected classes, e.g.,
disability for an elderly claimant, or gender discrimination
and sex stereotyping under Price Waterhouse for a sexual
orientation claimant. Price Waterhouse v. Hopkins, 490 U.S.
228 (1989). Additionally, many jurisdictions have found
that gender identity is impliedly protected under gender
discrimination laws. In these ways, potentially unprotected claimants can still seek relief where appropriate.
4 E.g., a tenant, guest, HOA unit owner, maintenance
personnel, etc.
5 See e.g., Mack v. Otis Elevator Co., 326 F. 3d 116, 123 (2d
Cir. 2003).
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Recent Cases in Real Property Law
By Frank Kosir Jr., Esq.

Real estate tax assessment appeal:
Hearsay evidence in trial court
proceeding

Millcreek Township School District vs.
Erie County Board of Assessment Appeals vs. Wegmans Food Markets, Inc.,
2016 Pa. Commw. LEXIS 260 (2016)
Does the trial court err in admitting into evidence an appraisal completed by an expert who did not testify
at a tax assessment appeal trial?
Wegmans Food Markets, Inc. operates a grocery store on two separate
commercial properties in Millcreek
Township, Erie County. The Millcreek
Township School District (school district) appealed the 2004 real estate tax
assessment to the Erie County Board
of Assessment Appeals (board) seeking
an increase in assessed value. The board
denied the appeals, and the school
district appealed.
At trial, the school district’s appraiser who testified used the comparable
sales, cost and income approaches, that
the highest and best use of each of the
properties was as a grocery store and
opined that the fair market values were
between $9 million and $10 million
for the tax years in question (2005
through 2014) and between $13.5
million and $14 million for the second
parcel. Conversely, Wegmans’ appraiser relied solely on the comparable
sales approach and concluded that the
highest and best use for the first parcel
was “to break it up into a multi-tenant
building,” while the highest and best
use for parcel #2 was “some alternative
commercial use or some type of multitenant related use.” Using these highest
and best uses, Wegmans’ appraiser
opined the fair market values were
between $2.4 million in 2005 and $2.1

million in 2014, and the second parcel
between $3.6 million in 2005 and
$3.08 million in 2014. In rebuttal, the
school district presented an appraisal
Wegmans had performed in 1998 by
another appraiser, who did not testify
at the trial. This appraiser had used
the income, cost and comparable sales
approaches, concluded that the highest and best use of the properties was
retail, and that the fair market values
were $7.7 million and $9.6 million,
respectively.
Over Wegmans’ objections, the
trial court accepted the 1998 appraisal
into evidence, concluding that it was
an exception to hearsay rule under Pa.
R.E. 803(25), (statements of opposing
parties). The trial court concluded that
the fair market values were between
$6,837,000 and $9,000,000 for parcel
#1 in tax years 2005 through 2014,
while #2 was between $9,937,500
and $13,500,000. Wegmans appealed
asserting, inter alia, that the trial court
had erred in admitting the 1998 appraisal into evidence.
On appeal, the Commonwealth
Court reversed, noting that Pa. R.E.
803(25) sets forth exceptions to the
hearsay rule, and that one such exception is the statement of a representative
of the party against whom the statement or evidence is offered. In accepting the 1998 appraisal into evidence,
the trial court concluded the appraiser
represented Wegmans. However, there
was nothing in the record to support
such determination. Rather, Wegmans
had merely hired this individual to provide an opinion of value, not to serve
as its agent. Furthermore, as the 1998
appraisal opined as to the value of the
properties for the years 1994 through

Frank Kosir Jr.
1997, it was irrelevant to the proceedings before the court, and its admission
was unduly prejudicial to Wegmans.

Real estate tax sale: Duty of tax claim
bureau to offer delinquent taxpayer a
payment plan

Barker vs. Chester County Tax Claim
Bureau, et. al, 2016 Pa. Commw.
LEXIS 339 (2016)
Must a tax claim bureau offer a
payment plan for delinquent real estate
taxes?
Thomas and Julia Barker own
eight parcels in Phoenixville, Chester County. The Chester County Tax
Claim Bureau listed two of the properties for upset sale on Sept. 9, 2013.
Prior to the scheduled upset sale,
Thomas Barker entered into an installment agreement (2013 Agreement)
with the bureau. The Barkers made a
payment when the 2013 Agreement
was executed, with the next payment
due Dec. 6, 2013.
On Nov. 1, 2013, the bureau
provided the Barkers with a written
reminder of their obligations to make
the Dec. 6, 2013 payment and stated
that, if this payment was not made,
the properties would be exposed to sale
on Dec. 9, 2013. The Bakers failed to
make the requisite payment, and the
subject properties were sold on Dec.
9, 2013. The Barkers filed objections
to the sale asserting, inter alia, that, by
Continued on page 20
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failing to provide them with one year
to bring their real estate taxes current, the bureau had failed to comply
with the Pennsylvania Real Estate Tax
Sale Law (72 P.S. §§5860.101 – 803)
(Law). The trial court conducted a
hearing on the Barkers’ objections,
wherein the bureau asserted that, in
2010, the Barkers had been delinquent
on their real estate tax obligations
for the properties and had entered
into an installment agreement (2010
agreement) with the bureau for these
delinquent taxes. However, the Barkers had failed to abide by the terms
of the 2010 agreement. Therefore,
pursuant to Section 603 of the Law (72
P.S. §5860.603), the bureau was not
required to provide them with one year
to bring their real estate taxes current.
Furthermore, since the Barkers had defaulted under the 2010 agreement, and
Section 603 of the law provides that
a taxpayer who defaults on an installment agreement is ineligible to enter
into another installment agreement for
a period of three years after default,
the 2013 agreement was not governed
by the law. Rather, it was merely an
installment arrangement, and once
the Barkers defaulted under the 2013
agreement, the bureau was within its
rights to expose the subject properties
to sale. The trial court dismissed the
Barkers’ objections and affirmed the
sale.
On appeal, the Commonwealth
Court reversed, noting Section 603
requires a tax claim bureau to inform
a taxpayer when they default under
a previously-negotiated installment
agreement. The record established that
the bureau failed to provide the Barkers
with written notice of their alleged default under the 2010 agreement. Fur-

thermore, the bureau failed to provide
the Barkers with notice at the time the
2013 agreement was negotiated of its
position that the Barkers had defaulted
under the 2010 agreement, and that
the 2013 agreement was not governed
by the law. Finally, at the time that the
parties entered into the 2013 agreement, the Barkers paid 25 percent of
the delinquent taxes due, thereby obligating the bureau to offer a payment
plan with one year to bring the taxes
current, which the bureau failed to do.

Consentable line doctrine:
Consideration of parole evidence

Long Run Timber Company, LP vs. Department of Conservation and Natural
Resources, 2016 Pa. Commw. LEXIS
372 (2016)
May a fact finder consider parol
evidence in adjudicating a claim of
boundary by consentable line?
Long Run Timber Company owns
land in Tioga County. Adjacent is a
parcel titled in the Department of
Conservation and Natural Resources. To resolve a boundary suit, Long
Run brought an action before the
State Board of Property (board) seeking to quiet title to approximately 57
acres (disputed property.) Each party’s
surveyor testified at a hearing. Long
Run also sought to introduce evidence
that one of its predecessors in title had
disputed the location of the boundary line with the Commonwealth of
Pennsylvania, and that the parties had
settled that dispute by entering into an
oral agreement establishing the boundary line such that the disputed property
belonged to Long Run. The board,
finding that there was no documentary
evidence, refused to consider this argument of consentable line. Rather, the
board limited its review to the surveys,
deeds and other documents of record
and concluded that the location of the
boundary line was such that title was in
the department.

On appeal, the Commonwealth
Court reversed, remanding to the
board for further proceedings. The
court noted there are two ways one
may prove a consentable line: (1) by
dispute and compromise; or (2) by
recognition and acquiescence.
There are three requirements for the
establishment of a binding consentable
line by dispute and compromise: (1)
a dispute with regard to the location
of a common boundary line; (2) the
establishment of a line in compromise
of a dispute; and (3) the consent of
both parties to that line and the giving
up of their respective claims which are
inconsistent therewith.
Conversely, the requirements for
establishing a binding consentable
line by recognition and acquiescence
are: (1) a finding that each party has
claimed the land on their side of the
line as their own; and (2) a finding that
this occupation has occurred for the
statutory period of 21 years.
A consentable line does not constitute a conveyance of real property;
thus, no written or recorded document exists evidencing the consentable
line. In the matter at hand, the record
included significant evidence of the
existence of a compromise line. Therefore the board erred in not considering
this parol evidence, and the matter was
remanded for another hearing in which
such parol evidence would be considered.

Unfair trade practices and consumer
protection law: No requirement of
privity with residential contractor

Adams vs. Hellings Builders, Inc., 2016
Pa. Super. 192 (2016)
May a second-hand purchaser of a
residence assert causes of action against
the builder for fraud under the Pennsylvania Unfair Trade Practices and
Consumer Protection Law?
In 2011, Christopher and MargaContinued on page 21
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ret Adams (Adams) purchased a singlefamily home in Chester County from
the Witsky family. The home had been
constructed in 2008 by Hellings Builders, Inc. In 2014, Adams became aware
of several other homes constructed by
Hellings in their neighborhood were
being tested for moisture infiltration
and the existence of mold. As a result,
Adams tested their home and found
significant evidence of both moisture
infiltration and mold. Adams commenced an action against Hellings
asserting a claim for fraud and for
violations of the UTPCP.
In response, Hellings filed preliminary objections arguing that,
since there was no privity of contract
between Hellings and the Adams, the
Adams could not assert claims for fraud
under the law. The trial court sustained
Hellings’ preliminary objections and
dismissed the Adams’ complaint with
prejudice.
On appeal, the Superior Court
reversed. Pennsylvania courts have
repeatedly held that technical privity is
not required to assert a cause of action
for fraud or an action under the law.
Rather, a court must review the record
and determine whether it was foreseeable that the claimant would rely on
the alleged misrepresentations. In this
matter, the Adams pled allegations
in their complaint that Hellings had
represented, both on its website and in
its written marketing materials, that it
was reputable builder, knowledgeable
in proper home construction methods,
and that Adams had justifiably relied
upon these representations. As such,
taking all material facts set forth in
the Adams’ complaint as true, it was
evident that Adams pled a cause of
action sufficient to survive preliminary

objections, and that the trial court had
erred in dismissing the complaint.

Real estate mortgage closing: Duty of
settlement agent to disclose personal
knowledge unrecorded loans made to
borrower

LEM 2Q, LLC, et. al vs. Guaranty
National Title Company, et. al, 2016
Pa. Super. 169 (2016)
Does a settlement agent in a loan
closing have a duty to disclose information in its possession regarding unrecorded loans to the lender?
C&V Investments, LLC (C&V)
loaned monies to Russell M. Meusy II,
a real estate investor. Meusy used these
monies to purchase a 234-unit property in Reno, Nevada. The loans were
completed in the state of Illinois, and
no mortgage or other evidence of the
loan was recorded. The closing on the
property took place on May 11, 2007,
with Guaranty National Title Company, agent of Fidelity National Title
Insurance Company. The closing documents that Guaranty prepared failed to
disclose C&V’s loans to Meusy.
After taking title to the property,
Meusy sought additional funding from
LEM Partners II, LP. LEM reviewed
the closing documents that Guaranty
prepared and, seeing no reference to
any loans, agreed to invest $3 million
in Manzanita Gate Apartments Holdings, LLC (Manzanita Holdings), an
entity created by Meusy to act as the
indirect owner of the property. Guaranty served as the escrow agent and
closing officer for the loan and failed
to disclose the prior unrecorded loans
that C&V had made to Meusy. Meusy
soon defaulted on its obligations under
the C&V loans and the LEM loan, and
LEM commenced an action against
Guaranty, Fidelity and all other parties involved in the transaction. In its
complaint, LEM asserted that, as the
closing agent, Guaranty had a duty to
disclose the existence of the unrecorded

loans from C&V which, had they been
disclosed, would have caused LEM not
to make the loan to Meusy. The trial
court, concluding that Guaranty had
no duty to disclose the existence of the
C&V loans, entered summary judgment for the defendants.
On appeal, the Superior Court
affirmed. In issuing its ruling, the
court noted that the escrow agreement
entered into by the parties to the LEM
loan specifically stated that Guaranty’s
duties were purely administrative and
that no additional obligations (including a duty to disclose unrecorded loans)
could be inferred from the document.
Furthermore, the date-down endorsement that Guaranty was required to
provide pursuant to the escrow agreement specifically stated that Guaranty
was only required to disclose matters of
record, not unrecorded liabilities. Finally, the owner’s title insurance policy
that had been issued as part of the closing on the LEM loan did not list LEM
as an additional insured. For these reasons, LEM had no valid cause of action
against the defendants, and summary
judgment was properly entered.

Public school code: Obligation of school
district to sell lands to highest bidder

In re Matter of Private Sale of Property by the Millcreek Township School
District, 2016 Pa. Commw. LEXIS
333 (2016)
Does a school district abuse its discretion by refusing to sell real property
to the highest bidder?
The Millcreek Township School
District (school district) owns Ridgefield Elementary School (school), in
Millcreek Township (township), Erie
County. The property is zoned R-1
single-family residential. The school
district listed the property for sale in
July of 2014. In August, Montessori
Regional Charter School (Montessori),
a charter school situated in the townContinued on page 22
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ship, offered $1.1 million cash, an offer
that the school district rejected. Thereafter, on Dec. 4, 2014, VNet Holdings, LLC (VNet) also offered $1.1
million, contingent upon having the
property rezoned for commercial use.
In January of 2015, Montessori made
another offer to purchase the property
for $1.1 million in cash, as well as title
to other real property that Montessori
owned within the township, valued
at $689,000. The school district also
rejected this offer and agreed to sell to
VNet.
In July 2015, the school district
filed a petition in the Erie County
Court of Common Pleas seeking approval of the sale to VNet. The school
district presented both testimony and
written appraisals supporting the proposed sale price. In response, Montessori asserted its offer was better, as it
was not contingent upon rezoning and
would result in a greater return for the
township’s taxpayers. The trial court
concluded VNet’s offer was consistent
with the fair market value of the property and approved the sale.
On appeal, the Commonwealth
Court reversed and remanded with
instructions to order a public sale of
the property. Section 707 of the Public
School Code (24 P.S. §7-707(1)-(3)),
requires a school district selling unused
real property to sell to the highest
bidder. While the appellate courts
have held that property may be sold
other than to the highest bidder, this is
permitted where the difference between
the amounts being offered is small
or where the interests of the public
are better served by a sale to a lower
bidder. Such was not the case in this
matter.

Sovereign Immunity Act: Department of
Transportation’s obligation to maintain
lands outside of roadway
Manning vs. Commonwealth of Pennsylvania, Department of Transportation, 2016 Pa. Commw. LEXIS 340
(2016)
This matter addressed the issue of
whether a motorist injured in an accident caused by conditions outside of
a roadway was permitted to bring suit
against the commonwealth pursuant to
the exceptions set forth in the Sovereign Immunity Act.
John Manning (Manning) was
involved in a motor vehicle accident
in West Hemlock Township, Montour
County. Swerving to avoid a road
hazard, his vehicle veered off the roadway, struck a drainage culvert, became
airborne, and struck a tree. Manning was ejected from the vehicle
and sustained significant injuries.
Manning sued Pennsylvania Department of Transportation (PennDOT),
asserting his injuries were the result
of PennDOT’s failure to maintain the
area outside of the roadway by failing
to properly grade the shoulders or to
install guardrails. PennDOT claimed
immunity pursuant to the Sovereign
Immunity Act (42 Pa. C.S. § 8522(a))
(Act). Following discovery, PennDOT
moved for summary judgment, which
the trial court denied. PennDOT then
appealed the trial court’s interlocutory
order to the Commonwealth Court by
permission.
On appeal, the Commonwealth
Court reversed and remanded to the
trial court for entry of summary judgment in favor of PennDOT. In order
to establish an exception to the Act, a
plaintiff must prove the requisite elements of common law negligence. The
record established Manning’s injuries
were the result of his vehicle veering
from the roadway and into an area not
designed for traffic. As the appellate
courts have repeatedly held “the duty

of care a Commonwealth agency owes
to those using its real estate” requires
“the property is safe for the activities
for which it is regularly used, intended
to be used, or reasonably foreseen to be
used.” PennDOT did not have a duty
to maintain the area adjacent to the
paved roadway to afford motorists an
opportunity to steer out of control vehicles back on to the roadway. Therefore, since Manning’s injuries were not
caused by the paved roadway, and he
could not establish that PennDOT
owed him a duty.

Residential lease: Tenant’s right to
service animal

Kennedy House, Inc. vs. Philadelphia
Commission on Human Relations,
2016 Pa. Commw. LEXIS 316 (2016)
Did a housing cooperative discriminate against a potential member by
refusing to accommodate her request
for a service animal?
Kennedy House, Inc. is a residential
cooperative in Philadelphia. The building has 559 units and a strict “no dogs
policy.” In 2011, Jan Rubin applied
to join Kennedy House and asserted
she suffered from a series of medical
conditions, including spinal stenosis,
sleep apnea and fibromyalgia, and that
these conditions limited her mobility.
As a result, she required daily assistance
Continued on page 23
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from two adult caregivers, as well as a
Plott Hound. Although the dog did
not have formal training as a service
animal and did not accompany Rubin
when she left her residence, Rubin
requested an accommodation to allow
her to keep the dog as a service animal.
Kennedy House requested documentation confirming Rubin’s medical condition, and Rubin provided a physician’s
statement related to her immobility.
Kennedy House then interviewed Rubin, who stated the dog did not assist
her with her mobility but did assist her
in remembering to take her medication
and to get out of bed. Kennedy House
concluded the dog was not trained as
a service animal and rejected Rubin’s
application.
Rubin appealed to the Philadelphia
Commission on Human Relations,
alleging that Kennedy House had
violated Section 9-1108 of the Philadelphia Fair Practice Ordinance, which
precludes landlords from refusing to
accommodate tenants with disabilities.
The commission conducted a hearing
and concluded Kennedy House had
discriminated against Rubin. Kennedy
House appealed to the Philadelphia
County Court of Common Pleas,
which affirmed.
On appeal, the Commonwealth
Court reversed, noting Federal Courts
have held the act to require landlords
to offer accommodations to a disabled
tenant if that accommodation “is (1)
reasonable and (2) necessary to (3)
afford [disabled] persons an equal opportunity to use and enjoy housing.”
When the requested accommodation is
a service animal, the rules of the U.S.
Department of Housing and Urban
Development place the burden upon

the disabled party to establish a “nexus”
between its disability and the assistance of the animal. Here, the evidence
showed Rubin’s disability involved a
lack of mobility, and her own testimony before the Commission established the dog only assisted her with
day-to-day tasks unrelated to mobility.
Therefore, Rubin failed to establish
a “nexus” between her disability and
animal assistance.

Mortgage foreclosure: Duty of
foreclosing party to produce endorsed
promissory note

Gerber vs. Piergrossi, 2016 Pa. Super.
130 (2016)
Does an assignee of a residential
mortgage have standing to foreclose
where the note was not endorsed to the
assignee?
Ralph and Rosanne Piergrossi gave
a mortgage to Mortgage Electronic
Registration Systems Inc. (MERS) as
nominee for Infinity Home Mortgage
Co. Inc. Piergrossis executed a promissory note, which specifically stated
it was freely assignable and that any
party who held the note was entitled
to receive sums due under the note.
Through a series of assignments, the
note was assigned to Linwood Gerber.
Gerber commenced a foreclosure
proceeding in the Montgomery County Court of Common Pleas. Piergrossis
asserted Gerber lacked standing as the
assignment of the note to him did not
include an endorsement of any kind.
The trial court entered summary judgment for Gerber, and the Piergrossis
appealed.
On appeal, the Superior Court
affirmed. Gerber had a valid, recorded
assignment of the mortgage and his
foreclosure complaint included allegations of this assignment. Gerber
produced the original note and, since
the terms of the note provided that any
party holding the note was entitled to
be paid in accordance with its terms, it

was not necessary that the note have a
valid endorsement.

Pennsylvania Urban Redevelopment
Law: Determination of blight

In re Condemnation of Land Located
at 183 Buck Road, 2016 Pa. Commw.
LEXIS 271 (2016)
Mill Race Inn, Ltd. purchased the
Mill Race Inn property at a 2005 tax
sale. The inn was originally built in
1787, but it had been vacant since
significant storm damage in 2001.
Mill Race made minimal repairs in the
ensuing eight years, while the township
issued several notices that the property
was in violation of township ordinances due to its deteriorated condition.
On April 16, 2013, the township
notified Mill Race that both its Blighted Property Review Committee and
Planning Commission adopted resolutions declaring the property blighted
according to the Pennsylvania Urban
Redevelopment Law (35 P.S. §§17011719.2). This first notice set forth eight
conditions of blight and advised Mill
Race that, if these conditions were not
addressed within 30 days, it would be
subject to fines and other penalties.
Mill Race took no action. On April 1,
2014, the township sent Mill Race a
second notice providing an additional
30 days to begin remediation. Mill
Race again took no action. On May
27, 2014, the Bucks County Redevelopment Authority filed a declaration
of taking, seeking to condemn the
property as blighted. Mill Race filed
preliminary objections, which the trial
court overruled.
On appeal, the Commonwealth
Court affirmed, stating a proceeding
requires: (1) review of the property to
be condemned by a blighted property
review committee, (2) a certification
from the blighted review committee
to the municipality’s planning commission that the property is blighted,
Continued on page 24

Real Property, Probate & Trust Law Section Newsletter • Pennsylvania Bar Association • Winter/Spring 2017
23

Recent Cases in Real
Property Law
Continued from page 23
(3) service of notice upon the property
owner, (4) the owner being afforded
an opportunity to correct the blight,
and (5) notice to the owner that its
failure to correct the blighted conditions may result in the property being
condemned. The township adhered
to all of these requirements; thus the
condemnation was proper.

Deed of conveyance: Grantee not
subject to homeowners’ association
where deed makes no reference thereto

Deep Meadows Civic Association vs.
Trusello, 2016 Pa. Commw. LEXIS
249 (2016)
Must an owner of real property in a
subdivision subject to a homeowners’
association be subject to that association
where neither the recorded subdivision
plan nor the deed of conveyance include
any reference to that association?
Edward Trusello (Trusello) owns
land (property) in Edgmont Township,
Delaware County. The property is part
of “Deep Meadows,” a recorded subdivision plan (subdivision), situated on
the outer edge of the subdivision. The
land is accessed by a previously-existing
public road which is not part of the
subdivision. Although the subdivision
is subject to a homeowners’ association,
the deed made no reference to this
homeowners’ association, nor did it
convey the right to use the subdivision’s
common open space or obligate him to
pay any fees.
Several years after conveyance,
the association demanded monthly
maintenance fees for the open space,
contending that the association’s bylaws
required all property owners within the
subdivision to pay. Trusello refused,
and the association sued, seeking an
order to compel such payments. A trial

was held, wherein Trusello produced
evidence that not only was his deed
silent as to the existence of any homeowners’ association or an obligation
to pay maintenance fees, the bylaws
were not recorded until May 8, 2012,
more than 13 years after he purchased
the property. The trial court concluded
Trusello was not on notice of any obligation to pay fees and entered judgment for Trusello. The Commonwealth
Court affirmed.
The Court stated Trusello had no
actual or constructive knowledge of
the existence of the association of any
financial obligation when he took title
to the property.

Uniform Condominium Act: Retroactive
application

McLafferty, et. al vs. Council for the
Association of Owners of Condominium
No. One, Inc., a/k/a Washington Mews
Condominium Association Council, et.
al, 2016 Pa Super. 208 (2016)
Does the Uniform Condominium
Act apply retroactively to govern
amendments to a condominium declaration created under the since repealed
Unit Property Act (UPA)?
Washington Mews Condominium
(condominium) in Philadelphia was
created in 1967. The condominium is
governed by a council, which drafted
and recorded a code setting forth the
regulations and rules governing the
condominium. In 2012, the council drafted an amended and restated
declaration (amended declaration) that
included, inter alia, limitations on the
time any unit could be rented, requiring that any unit owner seeking to rent
their unit obtain council approval, and
authorizing the council to levy fines
against unit owners. The amended
declaration was put to a vote, where it
was approved by 55 percent of the unit
owners.
Following adoption of the amended
declaration, several unit owners (own-

ers) commenced a declaratory judgment action against the council asserting the UCA retroactively applied and
that, pursuant to Section 3219, any
amendment to the declaration required
the approval of at least 67 percent
of the unit owners. In response, the
council claimed, since the condominium was created pursuant to the UPA
and the code only required a simple
majority to approve amendments, the
amended declaration was properly
adopted. The trial court granted judgment on the pleadings for the council.
On appeal, the Superior Court
reversed and remanded the matter to
the trial court for further proceedings. The court noted the declaration
was silent as to the percentage of unit
owners required to approve a proposed
amendment. Furthermore, a review
of the code found that the 51 percent
approval requirement for amendments
only applied to proposed amendments
to the code itself. Also, pursuant to
Section 3102(a.1) of the UCA, certain
provisions of the UCA are retroactively
applied to condominiums created
prior to its enactment. One of these
provisions is Section 3219, which is
to be retroactively applied when: “1)
the events and circumstances occur
after the effective date of the UCA,
and 2) the UCA provision does not
invalidate existing provisions of the
declaration, code of regulations, bylaws
or declaration plan of those condominiums.” Here, there was no dispute
the amended declaration was voted on
after the adoption of the UCA. Furthermore, since the declaration, code
and all other documents governing
the condominium were silent as to the
percentage approval required to amend
the declaration, retroactive application of the UCA would not invalidate
any existing condominium document.
For these reasons, the UCA had to be
retroactively applied to this matter, and
Continued on page 25
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approval by a simple majority of the
unit owners was insufficient to enact
the amended declaration.

Oil and Gas Distributors: Eminent
Domain Power

In re: Condemnation by Sunoco Pipeline, L.P., 2016 Pa. Commw. LEXIS
326 (2016)
This matter addressed the issue
of whether an oil and gas distributor
was vested with the power of eminent
domain to condemn private lands for
the purposes of installing an oil and
gas transmission line. R. Scott Martin
and Pamela S. Martin, Douglas M.
Fitzgerald and Lyndsey M. Fitzgerald,
and Harvey A. Nickey and Anna M.
Nickey (condemnees) are the owners
of three separate parcels of real property (properties) situated in Cumberland County, Pennsylvania. In 2012,
Sunoco Pipeline, LP (Sunoco) began
plans to construct a network of integrated pipelines for the transportation
of butane, propane, ethane and other
materials derived from Marcellus and
Utica Shales in Ohio, Pennsylvania

and West Virginia. In July of 2015,
Sunoco filed three separate declarations
of taking in the Cumberland County
Court of Common Pleas condemning portions of the properties for
this purpose. The condemnees filed
preliminary objections asserting, inter
alia, that Sunoco did not have eminent
domain power as: (1) it did not qualify
as a “public utility” governed by the
PUC and (2) that the pipeline for the
which the lands were condemned was
an interstate pipeline that would not
provide any oil or gas for consumption
by Pennsylvania residents. Subsequent
to the condemnees’ filing of their preliminary objections, Sunoco modified
the pipeline to include spigots within
Pennsylvania to provide access to the
natural gas transmitted, asserting that
it had done so because the Polar Vortex
had created harsh winter conditions
requiring the provision of additional
natural gas. The trial court overruled
the preliminary objections and sustained the declarations of taking.
On appeal, the Commonwealth
Court affirmed. In issuing its ruling,
the court noted that the PUC has the
authority to regulate intrastate utility
service. Since the pipeline would provide access to gas for Pennsylvania

residents, as well as the residents of
other states, it qualified as both an
interstate and an intrastate pipeline,
and was subject to PUC regulation.
Therefore, since the PUC had the authority to regulate the pipeline, Sunoco
qualified as a public utility vested with
eminent domain power to condemn
private lands for the construction and
maintenance of the pipeline. However,
Judge Brobson wrote a blistering dissent asserting that, since the taking of
land by eminent domain is a “privilege,” while the private ownership of
land is a “right,” our courts are required
to closely scrutinize takings of private
property. In this instance, the record
established that the original plans for
the pipeline did not provide for any
access by Pennsylvania residents to the
natural gas transmitted. However, once
the condemnees filed their preliminary
objections, Sunoco added the spigots in
Pennsylvania, thereby converting an interstate pipeline into an intrastate pipeline under the reasoning that the Polar
Vortex made them do it. These sudden
changes to the plans and purpose of
the pipeline, given their timing and the
dubious explanation given, brought
into question Sunoco’s motives such
that the matter should be remanded to
the trial court for the purpose of taking
evidence as to whether Sunoco’s “true
purpose” for the condemnations was to
construct an interstate or an intrastate
pipeline.

Eminent Domain Proceeding:
Condemnee’s right to reopen following
settlement and discontinuance

Cronimet vs. Commonwealth, Department of Transportation, 2016 Pa.
Commw. LEXIS 211 (2016)
This matter addressed the issue of
whether the owner of a parcel of real
property, who had previously settled
an eminent domain proceeding with
the condemning authority, was permitContinued on page 26
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ted to reopen that eminent domain
proceeding to seek additional damages
that occurred during the construction process subsequent to the taking.
Cronimet Corporation (Cronimet) is
the owner of a parcel of real property
(property) situated in the Borough of
Rochester, Beaver County. The property was used as a weigh station for
tractor trailers that hauled scrap metal
and other related materials to a scrap
yard that Cronimet owned nearby, as
well as two office buildings. On Oct.
25, 2011, the Pennsylvania Department of Transportation (PennDOT)
commenced an eminent domain action
condemning a portion of the property,
consisting of a 4,494 square feet aerial
easement, a 13,517 square feet temporary construction easement and a 1,963
square feet of right of way. In response,
Cronimet filed a petition for Board
of Viewers, and a Board of Viewers
(board) was appointed to assess the total amount of damages owed to Cronimet. The board conducted a hearing
and view, and issued a report awarding Cronimet $175,000 in damages.
Cronimet appealed the board’s report
to the Beaver County Court of Common Pleas and, during the pendency
of the trial court action, Cronimet and
PennDOT reached an amicable resolution to the matter. Pursuant to the
terms of this settlement, Cronimet filed
a Praecipe to Settle and Discontinue,
discontinuing the action with prejudice
in September of 2013.
Once the construction project
had been completed and PennDOT’s
contractor had vacated the temporary
construction easement, Cronimet discovered significant damage to the construction easement area, including but
not limited to: (1) removal of a park-

ing curb; (2) removal of fencing; (3)
damage to a cement wall; (4) removal
of a gate at the entrance to the property; and (5) damage to portions of the
asphalt. In response, Cronimet filed a
petition with the trial court seeking to
reopen the eminent domain proceeding. In support thereof, Cronimet
asserted that the damages caused by
PennDOT’s contractor had effectively
deprived it of the use and enjoyment of
its property, and that PennDOT had a
duty to restore the temporary construction easement area to the same condition that it was in prior to the taking.
In response, PennDOT asserted that
the Eminent Domain Code (code) did
not provide a mechanism by which an
eminent domain proceeding could be
re-opened once just compensation had
been paid, and the condemnee had discontinued the litigation. The trial court
denied Cronimet’s petition, finding
that there was no basis under the code
to reopen a proceeding that had been
voluntarily discontinued.
On appeal, the Commonwealth
Court affirmed. In issuing its ruling the
court noted that, in order for a property owner to recover damages under the
code, the damages complained of must
have been the result of an occupation
of the property or an interference with
access thereto, and must have been
caused by an entity vested with eminent domain power. In this instance,
the damages complained of were not
related to the occupancy of the property and were not the result of an interference with access. Rather, the claims
arose from incidental property damage
that occurred after the condemnation
had taken place. Furthermore, the entity that allegedly caused these damages
was PennDOT’s contractor, a party
that was not clothed with the power
of eminent domain. As such, Cronimet’s claims sounded in trespass, not
eminent domain, and the code offered
no remedy. However, since the code

offered Cronimet no relief, Cronimet’s
previous discontinuance of the eminent
domain proceeding had no effect on
these claims, and Cronimet was within
its rights to assert these claims in a
separate tort proceeding.

Real Estate Tax Sale: Provision of notice
to record owners

City of Philadelphia vs. Auguste, et. al,
2016 Pa. Commw. LEXIS 206 (2016)
Did the taxing body provide the
record owner proper notice that the
property had been scheduled for sheriff’s sale for delinquent real estate taxes?
Harry and Wiltherkeen Auguste
(Augustes) owned 3344-52 North 10th
Street, a/k/a 1007-23 West Thayer
Street, Philadelphia. They became
delinquent in their real estate taxes,
and the city filed a petition in Court
of Common Pleas, which sought a rule
to show cause why the property should
not be sold at tax sale pursuant to the
Pennsylvania Municipal Claims and
Tax Liens Act (53 P.S. §§ 7101-7505)
(Act). The city submitted an affidavit
that a copy of the petition and rule had
been posted on the property on June 2,
2014, and that a copy had been served
on both the Augustes and Wells Fargo
(mortgage holder) via certified and first
class mail. The Augustes failed to answer the petition and on July 2, 2014,
the court issued an order directing that
the property be sold at sheriff’s sale.
Thereafter, on Feb. 6, 2015, the property was posted with a handbill setting
forth the date, time and location of the
sheriff’s sale. Subsequently, on Feb. 13,
2015, the Augustes and Wells Fargo
were served, via first-class mail, with
the petition, rule and decree, advising
that the property was scheduled for
sheriff’s sale, and also providing notice
of the date, time and location of the
sale. The property was purchased by
Youth Up Training Program, LLC, on
March 15. Youth Up then assigned the
Continued on page 27
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property to DY Properties, LLC (DY
Properties) on March 18, 2015. The
sheriff’s deed was acknowledged on
April 30, 2015 and recorded on May
11, 2015.
On June 22, 2015, the Augustes
filed a motion to stay the proceedings.
The following day, they filed a motion
to set aside the sheriff’s sale asserting
service of the petition was improper.
Specifically, they asserted that Section 31.2 of the act (53 P.S. § 7283)
required service of the petition and rule
in the same manner required under
the Act for the service of a writ of scire
facias. The Augustes also asserted that,
while the city mailed the rule and petition by first-class mail, Section 39.2 of
the act, (53 P.S. § 7193.2) also required
service of the rule by either certified
or registered mail. The trial court
conducted a hearing, and issued an
order granting the Augustes’ motion,
setting aside the sheriff’s sale. The trial
court concluded although the act only
requires notice be made by first-class
mail, the act appears to contemplate
that a trial court had previously conducted a hearing authorizing the issuance of a rule and that the court had,
at such a hearing, found that service
of the petition and rule authorizing a
sale has been made in compliance with
the act. However, in this instance, the
court had conducted no such hearing
before authorizing the sheriff’s sale, and
the record failed to establish that the
property was posted with notice of the
actual date of the sheriff’s sale.
On appeal, the Commonwealth
Court reversed, as Augustes had raised
only two issues in their motion to set
aside the sheriff’s sale: (1) whether the
petition had to be served by the sheriff
and (2) whether service of process

could only be completed through the
provision of signed return receipts.
However, the trial court did not base
its decision on either of these issues,
instead focusing on the fact that no
hearing was conducted prior to the
decree being issued, and that there was
no evidence that the property had been
posted with notice of the actual sale
date. Therefore, since the courts are
required to limit their review to matters raised by the complaining parties,
the trial court’s consideration of these
issues sua sponte was improper. Furthermore, Section 39.2 of the act provides
that service of a sale petition and rule
to show cause must be completed by
“(1) posting a petition for a rule to
show cause and the rule to show cause
issued by the court in response to the
petition and (2) mailing the petition
and rule to the owner by first class mail
to the address the owner registered
under Section 39.1(a) of the Act.” As a
review of the record indicated that the
city had satisfied all of the requirements
of Section 39.1 of the act in providing
notice of the sheriff’s sale, the sale had
been properly completed, and the trial
court had erred in setting it aside.

Conditional use approval: Easement
claims by adjoining landowner

In re: Appeal of AMA/American Marketing Association, Inc., 142 A.3d 923
(2016)
Must an adjacent property owner’s
allegation that a proposed development
of real property would negatively impact
that property owner’s alleged easement
across the lands to be developed be considered by the municipality in reviewing
the development application?
Maple Avenue Park Partners LLP
is the owner of two parcels in Ambler Borough, Montgomery County.
Adjacent is a parcel titled in AMA/
American Marketing Association Inc.
(objector). Both properties were once
titled in Nicolet Inc. which, in 1989,

subdivided the properties into smaller
parcels and granted access easements
for each parcel through a series of private driveways.
In 2013, the owner filed a conditional use application with the borough seeking to develop an apartment
complex. Borough council held a
hearing at which objector asserted the
proposed development would interfere
with its alleged easement across owner’s
property. Council considered the issue,
concluded the alleged easement was
a private property right that it could
not consider in reviewing a zoning
application, and voted to approve the
conditional use application. Council
later voted to approve the owner’s preliminary and final land development
plan. Objector appealed both decisions
to the Montgomery County Court
of Common Pleas, which affirmed.
During the pendency of its appeal to
the trial court, the objector also commenced a separate civil action against
the owner in the trial court asserting its
alleged easement rights.
On appeal, the Commonwealth
Court affirmed. The court noted it has
long been the law in Pennsylvania that
any dispute regarding property ownership rights is to be resolved by the
courts, not through land development
or zoning proceedings. Therefore, borough council lacked the authority to
consider the objector’s easement claims
and properly refused to do so. Furthermore, since the objector had commenced a separate civil action against
the owner arising from the alleged
easement, the objector’s claims would
be addressed in the courts. As such,
since the record established that the
owner had satisfied all of the requirements for the granting of conditional
use approval, borough council properly
granted this approval.
Continued on page 28
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Breach of developer’s agreement:
Statues of limitation (nullum tempus
doctrine)

The Township of Salem vs. Miller Penn
Development, LLC, et. al, 142 A.3d
912 (2016)
Is the developer of a residential subdivision responsible for construction
defects in the streets discovered more
than ten years after the completion of
improvements?
Miller Penn Development LLC
subdivided a parcel in Salem Township, Westmoreland County, into a
22-lot subdivision in 2000. There was
one street ending in a cul de sac. The
township did not require Miller Penn
to execute a developer’s agreement or
to assure for the completion of the
improvements. Miller Penn constructed the improvements, completing
the street in 2001. Thereafter, Miller
Penn and the township entered into a
developer’s agreement, whereby Miller
Penn agreed to complete all public and
private improvements in accordance
with township specifications on or
before Dec. 31, 2001. The developer’s
agreement also required Miller Penn to
post a bond in an amount equal to 110
percent of the costs of the improvements, but Miller Penn failed to do so.
In early 2002, the township became
aware that the street was not constructed in accordance with township specifications. Specifically, the cul de sac was
20 feet narrower than required, and the
base of the cartway was of insufficient
depth. Over the course of the next 10
years, the roadway began to deteriorate
significantly. In 2009, the township
demanded that Miller Penn undertake
necessary repairs. In December of
2009, Miller Penn advised the township it would not make any repairs. In
early 2010, the township commenced

a civil action against Miller Penn in the
Westmoreland County Court of Common Pleas seeking $193,165 in damages. In response, Miller Penn asserted
the township’s claims were barred by
the statutes of limitation. The trial
court concluded the township’s action
was timely filed since Miller Penn did
not breach the developer’s agreement
until December of 2009 when it advised the township it would not repair
the street. The trial court then entered a verdict for the township in the
amount of $25,558.45, concluding the
township failed to produce evidence
sufficient to support the amount of its
damage claims. Both Miller Penn and
the township appealed.
On appeal, the Commonwealth
Court affirmed. The court concluded
the trial court erred in ruling the
statute of limitations against the
township’s claims did not begin to run
until Miller Penn advised it would not
make repairs. However, the doctrine of
nullum tempus occurrit regi (time does
not run against the king) provides that
applicable statutes of limitation do not
apply to actions commenced by the
commonwealth or any of its agencies
unless specifically so provided. Furthermore, our appellate courts have repeatedly held that this doctrine applies
to instances where local governments
seek to enforce strictly public rights, as
was the case in this instance. For these
reasons, the township’s claims were not
time barred.
However, with regard to the township’s damage claims, the court noted
that conflicting evidence and testimony
was presented at trial regarding both
the extent of the defective construction of the road, as well as the costs of
repairing this defective construction.
For these reasons, the trial court was
within its discretion to enter a verdict
in the amount it found reasonable, and
the verdict would not be disturbed on
appeal.

Dimensional variance application: Nonconforming lots and the merger of lots
doctrine

Loughran vs. Valley View Developers,
Inc., 2016 Pa. Comm. LEXIS 357
(2016)
Does the merger of lots doctrine
apply in a municipality that has not
specifically adopted a merger of lots
provision into its zoning ordinance?
The Estate of Milton R. Parker
owned a residential lot in Nether Providence Township, Delaware County.
The lot is smaller than currently
required for lots in the zoning district.
The estate entered into an agreement
to sell the lot to Valley View Developers Inc., which applied for dimensional
variances to construct a single-family
residence. The township zoning board
conducted a hearing and Loughran, an
owner of a residence in the neighborhood, opposed the request. He claimed
that, since the lot is undersized,
constructing a residence would change
the character of the neighborhood. The
board granted Valley View’s application and Loughran appealed, claiming the subdivision that created the
lot was invalid for not being properly
recorded. The trial court remanded the
matter to the board, which conducted
a second hearing on Valley View’s application. Loughran produced a 2003
deed, which consolidated the lots into
a single parcel before the other lot was
sold to a third party in 2006. As such,
the board concluded the 2006 sale resulted in an illegal subdivision, creating
the non-conforming lot, and denied
Valley View’s variance application. The
trial court affirmed.
On appeal, the Commonwealth
Court reversed, noting analysis by the
appellate courts of merger provisions
set forth in local ordinances affecting
adjacent lots owned in common where
one of the lots is nonconforming has
resulted in the creation of the merger
Continued on page 29
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of lots doctrine. The doctrine proposes
that, where a single owner holds title to
two adjacent lots and one of those lots
is nonconforming, the lots are consolidated into a single lot in order to
eliminate the non-conformity. However, this doctrine only applies where a
municipality has adopted a merger of
lots provision into its zoning ordinance, and the record established that
the township had not adopted such a
provision. Therefore, the merger of lots
doctrine did not apply, and the matter had to be remanded for the board
to determine whether Valley View
had satisfied the requirements for the
granting of the requested dimensional
variances.

Pennsylvania Contractor and
Subcontractor Payment Act: Personal
liability of authorized agent

Scungio Borst & Associates vs. 410
Shurs Lane Developers, LLC, et. al,
2014 Pa. Super. 260 (2014)
May the authorized agent of an
entity be held personally liable for
damages under the Pennsylvania Contractor and Subcontractor Payment Act
(73 P.S. §§ 501-516)?
Scungio Borst & Associates entered
into a written contract with 410 Shurs
Lane Developers LLC whereby Scungio agreed to construct a condominium
as general contractor land owned by
Shurs Lane. Scungio performed the
contracted work, as well as over $2.5
million in additional work, at the
behest of Shurs Lane and its president,
Robert DeBolt, who owned 50 percent
of Shurs Lane. Shurs Lane failed to
pay Scungio approximately $1.5 million for this additional work. Scungio
sued under the act against DeBolt and
others. Following discovery, DeBolt

filed a motion for summary judgment
contending he could not be held personally liable for claims against Shurs
Lane.
The trial court entered summary judgment for DeBolt. Scungio’s other claims proceeded to a
non-jury trial where it was awarded
$1,979,341. Scungio appealed to the
Pennsylvania Superior Court, challenging the trial court’s entry of summary
judgment for DeBolt. Scungio asserted
that DeBolt was the authorized agent
of Shurs Lane and was properly classified as an “owner” of the property
under the act, and therefore personally
liable for Shurs Lane’s failure to pay.
The Superior Court affirmed (2014
Pa. Super. 260 (2014)). The court
reviewed the definitions in the act and
concluded that, using general principles of statutory construction, the
Legislature had not intended to make
agents of contracting parties personally
liable for the debts of their principals.
Further, the court noted that, should
it choose to apply Scungio’s proposed
interpretation of the act, contractual
obligations and penalties would be imposed upon individuals who were not a
party to the operative contract, a result
that would be contrary to long standing Pennsylvania contract law.
The Supreme Court granted allowance of appeal on the issue of whether
a contractor could maintain an action

against a property owner’s agents under
the act, and affirmed. The court looked
at the plain language of the Act, found
that its intended purpose was to “solve
payment disputes in the construction
field” and that it was not intended to
impose liability upon the agent of a
property owner. Furthermore, Section
4 of the act provides that a contractor
who has performed its obligations is
entitled “to payment from the party
with whom the contractor ... has contracted.” Finally, a finding that the act
permits a property owner’s agent to be
liable for the property owner’s debts
would be contrary to the longstanding
common law doctrine that an agent is
only personally liable on a contract between its principal and a third party if
that agent specifically agrees to assume
that obligation.

Zoning ordinance validity challenge:
spot zoning

DiMattio, et. al vs. Millcreek Township
Zoning Hearing Board, et. al, 2016 Pa.
Commw. LEXIS 404 (2016)
Does a township’s decision to
rezone a single parcel of real property
constitute spot zoning?
Gold and Braver owned 24 acres in
Millcreek Township, Erie County, partially zoned RR (rural residential) and
partially R-1 (single-family residential).
The owners submitted an application
to the township planning commission
Continued on page 30
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seeking to re-zone the property to R-2
(low density residential). Although the
commission recommended denial, the
township’s supervisors voted unanimously to approve an ordinance enacting the requested change.
DiMattio and several others who
owned nearby property commenced
a validity challenge to the ordinance
before the township zoning hearing
board. The objectors asserted that,
since none of the adjacent parcels were
zoned R-2, the rezoning essentially
created a 24 acre island of R-2 in the
middle to lands zoned either RR or
R-1 and, thus constituted spot zoning.
The board denied the objectors’ challenge and the Erie County Court of
Common Pleas affirmed.
On appeal, the Commonwealth
Court affirmed, stating the well-established standard provides “spot zoning
is a singling out of one lot or a small
area for different treatment from that
accorded to similar surrounding land
indistinguishable from it in character,
for the economic benefit or detriment
of the owner of that lot.” In order to
establish spot zoning, “the challenger
must prove that the provisions at issue
are arbitrary and unreasonable and
have no relation to the public health,
safety, morals and general welfare.”
Here, the record showed the objectors
presented no evidence regarding the
characteristics of the property or the
surrounding lands, and therefore failed
to establish that the ordinance constituted spot zoning.
Frank Kosir Jr. is counsel to Meyer,
Unkovic & Scott LLP in Pittsburgh and
is a member of the firm’s Real Estate and
Lending, Litigation and Dispute Resolution and Construction Law Groups. He
can be reached at fk@muslaw.com.

LISTSERVS

List Threads of Interest
Compiled by Griffin B. Evans, Esq.

What is a Listserv?

A Listserv is an electronic mailing list that
allows subscribers to exchange information with
each other simultaneously. Joining a list is like
having a live conversation with a group, only all
communication is by email. When you subscribe
to a list, you email all list members via just one
email address.
To subscribe to a RPPT Listserv, go to www.
pabar.org and sign in under “Member Login” in
the upper right corner of the page. Then click
on “Sections” to locate the RPPT Section. The
“Listserv Sign-up” button is on the section’s main
page.
Once subscribed, you will get the following
confirmation message: “File sent due to actions
of administrator Daniel.Fuentes@pabar.org.”
• To unsubscribe from the Real Property Listserv,
send a message to Listserv@list.pabar.org with
“unsubscribe realproperty” in the body. To
unsubscribe from the Probate & Trust Listserv,
send a message to Listserv@list.pabar.org with
“unsubscribe probatetrust” in the body.
• To change your email address, you must
unsubscribe the old email address using the
old email address and subscribe the new email
address using your new email address. Sending
an email to the list will not change your email
address on the Listserv.
• To send a message to members of the Real
Property Listserv, address your email to
realproperty@list.pabar.org. To send a message
to members of the Probate & Trust Listserv,
address your email to probatetrust@list.pabar.
org.
• To reply only to the sender, hit “Reply,” and
type your personal reply to the sender. This
response will only go to the sender, not to the
entire Listserv membership. You can manually
add other recipients outside of the sender or
the membership.
• To reply to the entire Listserv membership,
hit “Reply to All" and type your response in
the message body. This response will go to
the sender and also to the entire Listserv
membership.
For customer service, contact Daniel Fuentes,
PBA internet coordinator, 800-932-0311, ext.
2255.

Griffin B. Evans

Self-proved will?

Pursuant to 20 Pa.C.S. 3132.1(c), I
just want to be clear:
Where an attorney and one other
person are the two witnesses to a will,
then the attorney goes to a Notary, is
this sufficient for the two witnesses
needed for a self-proved will? In essence
the attorney is attesting to the Notary
that (s)he witnessed and that the other
person witnessed. OR, does there need
to be two witnesses and the attorney
attests that he saw both sign. -IB
• Your first scenario is correct. The
attorney, for him or herself, testifies
as to his or her signature and then
certifies as to the other witness. -KU
• I think I have to respectfully disagree.
PEF Code Section 3132 provides that
all wills shall be proved by the oaths
or affirmations of two competent
witnesses. Section 3132.1 separately
provides that an attested will may at
the time of execution or a subsequent
date be made self proved by the acknowledgment of the testator and the
affidavits of the witnesses before an
officer authorized to administer oaths
or made before an attorney at law.
The sample affidavit in the statute has
3 signature lines – 1 for each witness and 1 for the notary or attorney.
Therefore, I believe you need 2 witnesses separate and apart from either
the notary or the attorney.
Further, under new Act 103, which
permits an attorney to take an
Continued on page 31
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acknowledgment for execution of
powers of attorney, the Act states that
neither of the 2 required witnesses
may be the notary or the attorney
who is taking the acknowledgment.
-LS
• Yes, but does not 3132.1(c) so provide for the affidavit of “a” witness
before the attorney. The attorney so
certifies, separately, then the attorney,
of course, as to his/her own witnessing? Of course, one needs the certification as set forth in (c). -KU
• Well I am reading 3132.1(c) with
(b), because (b) refers you to (c). (c)
seems to be providing more clarity to
the requirements of (b). -LS
[So], the attorney and witness would
need to sign two separate affidavits:
1) The attorney would sign an affidavit as a witness after the execution
of the will, in front of a notary, with a
jurat by a notary; and
2) The witness would sign an affidavit
as a witness, with a jurat by the attorney, who would later appear before
a notary for the acknowledgment
provided by 3132.1(c).
I suppose it fits within the language
of the statute, but I’ve never thought
of (or heard of ) such a procedure in
all my years of practicing law.
Do Registers really accept wills that
are “self-proved” in that way? -DE
• The answer with regard to Registers
is (I think) “yes.” I’ve executed Wills
out of the office in such a manner.
I think that I have presented Wills
for probate (not that “I have done
this” makes it law). When executing
Wills out of the office, I believe such
works. My frustration (and that of
many others) is that Wills are easier
to execute than powers of attorney
(especially out of the office). - KU
• Since IB is both a notary and an at-

torney (as many of us are), could he
eliminate the need for an attorney
jurat altogether by doing the following steps:
1) at the time of the will signing, the
attorney/notary takes the acknowledgment of the testator in his capacity as a notary
2) at the time of the will signing, at
torney/notary takes the affidavit of
the other witness in his capacity as a
notary
3) at the time of the will signing,
attorney/notary signs the will as the
second witness. attorney/notary later
appears before a notary to have his
own affidavit taken as the second witness.
3132.1 (b) says "a separate affidavit
may be used for each witness whose
affidavit is not taken at the same time
as the testator's acknowledgment".
I have not given this scenario much
thought (yet), so there may be something else that would prevent it that
I am not considering. Just another
possible idea to think about.
Many people are signing POAs at the
same time as their will, so it may be
of limited usefulness even if the will
can be executed this way, but is there
anything that would prevent it? -KM
• My now-retired partner executed
hundreds of wills using the method
described [above]. Even though
my partner convinced me that his
approach was a correct reading of
section 3132.1(c), I will admit to
some trepidation the first few times
I probated those wills, but we have
never had a problem in the greater
Philadelphia area.
I agree that Act 103 makes this approach less valuable for out-of-the
office signing, in the typical case in
which the client will sign a power of
attorney in addition to a will. -TH
• Act 95 created an issue with attorney
acknowledgments that did not exist
for attorney acknowledgments used

with a Will. The language of the
acknowledgment under the notary
act contained the statement “is a subscribing witness,” meaning that the
attorney executing the acknowledgment before a notary later had to be a
subscribing witness to the document.
Not a problem with Wills, because
there is no language with respect to
Wills that states the witnesses may
not be the notary or the person taking an acknowledgment. However,
under Act 95, for powers of attorney
it specifically states that a witness may
not be the notary or the person taking the acknowledgment.
So for Wills, you need two persons
(a witness and an attorney who is a
subscribing witness and then makes
an acknowledgment before a notary),
but for powers of attorney, you need
three people (two witness and either
a notary or an attorney taking an acknowledgment). Problem is that the
notary act requires an attorney taking
an acknowledgment to be a subscribing witness, but under Act 95, they
cannot be. Act 103 was to solve this
problem by the attorney signing as a
third subscribing witness (still using
the two required disinterested subscribing witnesses as well).
The “three people” requirement of
Act 95 was long debated and causes a
lot of problems for solo practitioners
and practitioners who execute a lot of
documents in a client’s home, especially since under Act 95 for powers
of attorney the agent cannot act as a
witness. No such restriction in Wills,
so the spouse, for example could be
the witness to the Will, but can no
longer be the witness to the power of
attorney if named as agent.
This admittedly makes it much more
difficult to gather enough people
to execute a power of attorney than
the number of people you need to
execute a will. -JR
Continued on page 32
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Difference between “and” and
“or” in joint property?

I am writing an outline for a seminar and want to discuss if there is any
legal difference between a bank account owned as “A and B” versus “A or
B.” Over the years, I have had clients
contend that the use of the conjunctive “and” is legally different than the
use of the disjunctive “or.” It’s pretty
hard to research this online, because
search engines ignore these words. For
inheritance tax purposes, it is probably irrelevant, because only half the
account would be taxed. And during
lifetime, the Multiple Party Account
statute would control. Am I laboring
under any false assumptions here? -BW
Ownership at Death
• There are at least three kinds of property where the issue of joint ownership is often litigated:
1) Real estate
2) Bank accounts
3) Safe deposit boxes
As to real estate, it appears that the
presumption is one of tenancy in
common unless the deed expressly
refers to survivorship.
As to bank accounts, the Multi-Party
Accounts statute in Pennsylvania (20
Pa. Cons. St. §6301 et seq.), and various commentaries on it, seem to address only the following two results:
a) joint accounts with rights of survivorship
b) convenience accounts (i.e., if
decedent is sole contributor, then the
entire account passes via the probate
estate)
		 Tenancy in common is a third
result that does not appear to be addressed by the Multi-Party Accounts
statute.
		 A joint account is defined as "an
account payable on request to one or

more of two or more parties whether
or not mention is made of any right
of survivorship." Contrary to the case
of real estate, the default is survivorship "unless there is clear and convincing evidence of a different intent
at the time the account is created."
Some of the commentary talks about
the disjunctive (A or B), and suggests that this would be treated as
joint (with rights of survivorship)
in the absence of evidence to the
contrary. All the more, it seems that
the conjunctive (A and B) would lead
to survivorship treatment. But in the
absence of survivorship language, I
do not think that even a conjunctive
would get survivorship treatment in
the land of real estate, which has no
"Multi-Party Account" statute (at
least in Pennsylvania).
PA Inheritance Tax Result
• PA will almost always tax the property on a purely fractional basis (assuming that the joint owners do not
include a husband and wife), regardless of whether the property is joint
with rights of survivorship, tenancy
in common, or a convenience account. -VL
• While clients ask this question, has
anyone on the list ever seen the word
"and" or "or" actually used on an account? It is on none of my accounts,
either those with my wife or my kids.
I just see names on my accounts.
-RM
• I have seen it on United States Savings Bonds.
It seems the Bureau of Public Debt
regards any account with two names
on it as a survivorship account. There
are extensive rules for what documentation is needed to redeem a bond
registered in two names. I am sure
there are family law attorneys who
have suffered through this quandary!
-BW
• You may want to review In re Kocis,

2016 WL 4655759, a non-precedential Superior Court memorandum
from June 29, 2016, where the savings bonds were jointly titled in the
name of Mary Kocis and the names
of her sisters “Elizabeth or Evelyn Kocis.” -DM
• Many years ago, possibly in connection with a family law matter, I had
someone at a bank tell me that the
use of "and" requires the signature of
both parties on any transaction with
that account. It was a way to keep
one party from making off with all of
the money in the account. With the
multi-party law, this may no longer
be the case. Most of the accounts that
I have dealt with recently use "or,"
which would, obviously, be more
convenient for the parties. -CK

Prisoner beneficiary

I am administering an estate in
which one of the beneficiaries is serving
a life sentence in prison. Are we permitted to distribute his share of the estate to him? Do we need to find out if
he owes restitution, child support, etc.?
Or can we just close the estate and then
write a check to him? We will file an
account to close the estate rather than
using a family settlement agreement as
a precaution. But I am not sure if there
are additional burdens on the Executor
and counsel for the Executor when a
beneficiary is in prison. The imprisoned beneficiary has a wife and grown
kids. He wants his inheritance so that
he can give it to his wife. -MS
Continued on page 33

Real Property, Probate & Trust Law Section Newsletter • Pennsylvania Bar Association • Winter/Spring 2017
32

Listserv
Continued from page 32
• Wow! The questions we get. I have no
legal authority to throw at you, but
I think you raise a good question regarding restitution. Having advertised
and there being no claim presented,
one might suggest that the fiduciary
is able to distribute. However, in this
instance and given the possibility of
an order of restitution being a public
record, you may want to search the
record before making final distribution. -KU
• A judgment is a lien on real estate
upon filing. But it does affect personal property such as a bank account until the creditor executes. A
bank does not have to do a judgment
search when an account holder wants
to withdraw money. I am not sure
why an executor has to do that to
make a distribution just off the top of
my head -RM
• Understood. My concern is that fiduciary’s duty to satisfy creditor’s claims.
If there is a public record, wouldn’t
we be concerned that we distributed
without addressing the restitution
order? In the facts below, don’t we
have some reason to at least check?
The beneficiary is in jail. -KU
• How does that change the executor’s
duty to distribute the estate to the
named beneficiary? Aren’t we taking
this too far? It is on the beneficiary to
take care of his debts, not the executor. Should they check for tax liens or
student loans and pay them as well?
Just because someone is incarcerated
does not seem to me to be a reason to
treat them differently than any other
beneficiary. It may be difficult to get
a notarized family settlement agreement. Why would we owe a duty to
anyone other than the two parties
involved? I am happy for everyone to
tell me why I am wrong. -JR

• I’ve been through this. Each prisoner
is assigned to a “counselor” you can
work through. This person can act as
an intermediary between you and the
prisoner. Call the prison to identify
the counselor. Discuss the question of
restitution with him or her. He or she
can arrange the execution (pun unintended) of a receipt and release before
a notary. Inmates are only allowed
to have access to a limited amount
of money in their prison accounts.
It may be necessary to have an agent
for the inmate who is not incarcerated try to create a bank account on
the outside (if one does not exist) to
receive the funds. I say try because of
the banking regulations for new accounts post 9/11 when the principal
cannot appear in person. You may
have to work around the banking
question. Good luck. -JC
• Let me walk back on that a little. I
misunderstood the facts. Quite obviously, the “creditor” (if there is one/
victim & beneficiary of a restitution
order) is the claimant/creditor of the
individual who is a guest of the state,
NOT the decedent’s estate. A significant difference. I do not see a need
to seek out the beneficiary’s creditors.
-KU

Missing page from deed?

I have a situation where Husband
died in 2007, and wife still lives in
the home. 1976 Deed is missing the
first page in the Dauphin County
Recorder of Deeds office, and wife has
“misplaced” the original. The official
records have a blank page with the
words “Missing Page” handwritten on
it. The remainder of the 1976 deed is
there in the records. Without Page 1,
we cannot see the Grantees (to know if
the property was owned by Husband
and Wife and the type of joint ownership). The 1976 Grantee Index says the
Husband’s name “Et ux” but that is
the only reference to wife being a joint

owner on the records. No estate was
ever opened for husband.
Wife now wants me to make a new
deed from herself to herself to clear up
this problem. Will the new deed be
sufficient with a reference to the missing page and a reference to the Grantee
Index to establish joint ownership
(presumably as Tenants by the Entirety,
because they were married at the time
they received the property)? Or would
title insurance underwriters suggest
that I also get the potential intestate
heirs of husband to sign off on the
deed? The decedent had 9 children (of
course), who are all now married – so
this will not be an easy task – but it
will be easier now while wife and all
9 kids and spouses are LIVING, than
after one of them dies).
Thank you in advance for your
thoughts. -MS
• Right up my alley. I love to solve
these kinds of problems. My gut
says maybe a quick quiet title action
would be more protective in the long
run. Title insurers are saying that for
title insurance, and maybe by the
time you need it they could change
underwriting procedures. This way
with court order you will have clear
title.
I am wondering if there is a statute
on it. Et ux — as you say — means
wife so quiet title should go through
quickly. Recorder is going to have to
do an Affidavit. What are they willing
to say?
Have the client go through her
papers again. That has solved many a
problem.-GM
• Can you find out who prepared the
deed? They may have a copy in their
file. -SK
• Are you going to open an estate for
the husband? Not sure it's enough.
From how I understand this you can't
even prove Husband's name is in the
deed. Sounds like it's an assumption
Continued on page 34
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from the index. I'd like to see a court
Order. It's a matter of enrolling the
client. I think you will/can do this in
the Orphan's Court. Would be less
expensive than CCP. Regardless an
estate needs to be raised. -GM

An executor with limited powers
and a general executor?

Has anyone ever successfully had
appointed an executor with limited
authority to solely handle certain assets
and an executor with General Powers?
We have a will that names an executor
in general and then a special limited
executor to handle only the business
interests. The ROW feels he doesn't
have authority to name the limited
executor. Any thoughts? -LS
• I think a fair interpretation might
be that the Testator appointed coexecutors, one whose authority was

restricted by the *testator* -- not by
the power conferred by the Register's
certificate. Hence, the "limited" part
is contractual in nature, not by inherent authority conferred by the Register. So, the Will named two executors
and the Register should name both,
with the usual authority. -DA
• The powers of executors can always
be limited by the will. The only thing
different in this case is that there are
two executors and their powers are
limited in different ways. Those limitations do not affect the duties of the
Register, but only the duties of the
executors to the beneficiaries. - DE
• I do not see the ROW objection. If
multiple people are named co-executors the ROW has authority to name
them all. I am not aware of anything
in the PEF coder that limits a testator's power in making a will to define
the scope of authority. Testators can
include powers clause that define the
scope of an executor's authority. Why

not the ability to also define it? -EO
• I gather that the Will might have
made the appointment with words
such as "Special Limited Executor",
or the like — and it is this terminology that is troubling the Register,
because he/she has never seen an appointment of an [adjective] Executor.
My reply is that the Register should
ignore such designation and appoint
co-executors. -DA
• I have heard that famous writers
sometimes appoint a Literary Executor to handle their papers, including
unpublished works. Maybe start your
research with that as a search term? BW
Griffin B. Evans is of counsel with
Pressman & Doyle, LLC, in Delaware
County. He concentrates his practice in
the areas of estate planning and litigation
and can be reached at griffin.b.evans@
gmail.com.

Interested in contributing to the next RPPT
Section newsletter?

Wanted: Author for probate, trusts
and estates case law briefs

We welcome updates on committee
activities or projects or
on matters affecting our
practice areas. We seek
equality between our
divisions and need commitments for material
from each division. We
ask our officers, council
members and committee chairs to submit or recruit material or to
recommend material to reprint with permission. Please email your
article and a brief bio in Word format, as well as a high-resolution
(300 dpi) author photo, to the executive editor, Marshal Granor
at Marshal@granorprice.com. The deadline for the next issue is
May 31, 2017.

I hope you’ve noticed that we publish real
estate case briefs prepared by Frank Kosir Jr.,
Esq. I know these cases interest many of you
because I hear from you and they are often
discussed on the RPPT Listserv.
We would love to have a similar someone
on the “death” side offer their talents, so we
can give equal time to the new important cases
that affect the other half of our membership. If
you want to become one of the “go-to experts”
in Pennsylvania probate, trusts and estates law,
please step forward and give it a try. This opportunity is open to any PBA and RPPT Section member. It is permissible to publish these
case briefs elsewhere, as well, such as in your
local county bar newsletter or firm blog.
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August 16 – 18, 2017
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for more
information!

