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SECTION REPORT

From the Chair
By Jennifer L. Rawson, Esq.

M

any thanks to the members
of the PBA Real Property,
Probate and Trust Law Section for your vote of confidence in
electing me to serve as Section chair for
the upcoming year. Thanks as well to
outgoing chair, Brett Woodburn, and
former chairs, Eric Strauss, Lou Kodumol, Aubrey Glover, Bridget Whitley,
Arnie Kogan, Kirby Upright and many
others who continue to be actively
involved in the Section and for their
willingness to pass on their collective
years of wisdom and experience. Not
only is our Section one of the largest
in the PBA, it is also one of the most
active, particularly with respect to our
engagement with legislators and other
stakeholders concerning proposed
legislation that may help or hinder our
clients and the daily conduct of our
practices. The continued involvement
of past Section chairs with the Section Council is and will continue to
be one of the greatest reasons for our
successes and for the impact that our
Section has been able to achieve. This
elite group of highly experienced and
highly respected members of the Bar
bring to the table substantial experience within both the substantive areas
of their respective practices and within
the Pennsylvania Bar Association that
is irreplaceable. We cannot thank these
devoted professionals enough for the
countless hours they have donated.
I also want to welcome the newest
members of the Section Council, Me-

lissa Dougherty, Cristin Long and Lisa
Shearman, as well as the new vice chair
of the Section’s Probate Division, Mark
Mateya. Brett Solomon continues to
serve in the role of vice chair of the
Real Property Division, and Marshal
Granor and Alison Smith have agreed
to continue to serve as treasurer and
secretary, respectively. Thanks to all of
you for your willingness to serve.

Probate, Estates and Fiduciaries
Code Omnibus Bill May Finally
Cross the Finish Line

For many years, the Section Council
has been actively involved with the Title 20 omnibus bill (SB 1104 - Session
of 2015), SB 621 (Session of 2013),
SB 96 (Session of 2011). In addition
to crafting and adopting an extensive
resolution concerning the bill (adopted
by the PBA House of Delegates on
Nov. 22, 2013), Section Council has
been continuously and actively involved with reviewing and informally
commenting on various amendments
to the bill proposed by the Senate
and House Judiciary Committees, the

Jennifer L. Rawson
Appropriations Committee and other
stakeholders such as the Pennsylvania
Bankers Association, the PBA Elder
Law Section and the Pennsylvania
Elder Law Association. Most recently,
Section Council has devoted its efforts
to responding to proposed amendments to the bill by attempting to balance the desire of some to use SB 1104
as a vehicle to revisit the substantive
minutiae in Act 95 and the desire of
others to see to it that the hard-fought
Continued on page 2
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From the Chair

Continued from page 1
changes in SB 621 are finally passed
into law. Without being overly optimistic (the bill did fail to be brought to
a vote on the very last day of the 2013
session after all), at the time I am writing this Article, SB 1104 has passed the
Senate (48-0), has been reported out
of the House Judiciary Committee and
has passed its first consideration in the
House.

Other Pending Legislation

Section Council is also keeping a
close eye on several other active pieces
of legislation including:
• HB 31 - Amending the Real Estate
Appraisers Certification Act further
providing for powers and duties of
State Board of Certified Real Estate
Appraisers, for application and qualifications, reciprocity and for renewal
and records.
• HB 122 - Increasing the limit on
the amount of assets that may be
transferred by a fiduciary to a custodian under the Uniform Transfers to
Minors Act without court approval.
• HB 665 - Technical corrections to
Act 95 “fixing” the issue with attorney
acknowledgments and generally clarifying commercial powers of attorney.
• HB 1051/HB 975 - Amendments to
the Landlord and Tenant Act, providing for early termination of leases
because of domestic violence, sexual
assault or stalking (HB 1051) and
by individuals with disabilities and
senior citizens (HB 975).
• HB 1919 - Amending the Landlord
Tenant Act to require inspections
for lead-based paint and hazardous
conditions in certain circumstances
and imposing penalties.
• SB 411 - Amending the Right-toKnow Law.
• SB 518 - Enacting a modified version
of the Revised Uniform Fiduciary Access to Digital Assets Act (2015).

With the 2015-2016 legislative
session quickly coming to a close, and
with the looming general election, we
have a challenging year ahead. Let us
not forget, however, that the Section
Council could never succeed in its
legislative efforts without the untiring
efforts of PBA Legislative staff, Frederick Cabell, Jr., Jennifer Brown-Sweeney
and Samantha Laverty.

Ongoing Non-Legislative Section
Activities

While the Section’s legislative undertakings will always be a large part of its
activities, the Section will also continue
to engage in educational and social
activities for the good of its members.
If you have not yet joined one or
both of the Section’s listservs (one for
“dirt” and one for “death”), I encourage
you to do so. The listserv is a fantastic
resource where members of the Section can pose and respond to questions
from others, share thoughts on new
case law and legislation and discuss
how it may affect our practices in practical terms, seek referrals or practice
pointers when handling matters in a
specific county, and discuss an endless
array of other topics pertinent to our
profession. Please remember to engage
in proper etiquette when utilizing the
listservs. Please refrain from any discussions of billing rates, fees, disbursement
charges or any other topic that could
have a market effect. Please include a
brief description of your topic or question in your subject line so that other
users can quickly determine if they will
find it of interest or can be of assistance. Don’t post personal messages or
send attachments and remember that
in cyberspace use of all caps is considered to be SHOUTING! To join
listserv, you must be a member of the
applicable Section or Committee. You
can sign up on the PBA website using
Continued on page 4
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EDITORIAL:

Editor's Prerogative
By Marshal Granor, Esq.

O

ur RPPT Section is affectionately known as “Death
& Dirt.” Whoever merged us
made a wise decision. Our two disciplines are intertwined in fascinating
ways.
I received a vivid lesson in the
relationship between death and dirt
last summer, when I accompanied my
wife and our two adult sons on a trip
to Adelsheim, Germany. This bustling
town on the edge of the Black Forest
is beautiful. The streets are lined with
homes that might belong in many U.S.
suburbs. Flowery backyards sprout
swing sets, and manicured lawns surround neat brick and stucco structures.
There are few rental vacancies or sale
signs.

We stood at the house where my
mother-in-law and her siblings used to
live, pictured above. This is the house
from which my wife’s grandparents
sent four of their five children away in
1939.
Her grandparents and their son
did not leave. Her grandparents were
carted in trains, first to a transit camp
in France, and then to Auschwitz.
Her grandfather, a WWI veteran who
lost a leg for Germany, died in the gas
chambers along with his wife. The children, on the other hand, all made it to
safety. The four girls were conveyed in
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the Kindertransport to England. Their
brother, who accompanied his parents
to France, somehow made it to family
in Washington, D.C.
Yes, the country being bombarded
nightly – England – took in nearly
10,000 Jewish children who escaped
the Nazis. Other countries sprinkled
around Europe accepted handfuls
more. (For instance, Dr. Ruth Westheimer landed in a convent in Switzerland.)
How could a people under nightly
enemy attack and enduring severe
rationing extend a loving hand to immigrant children? Why would they
add to their own family’s burden
by bringing additional mouths to
feed, and bodies to school and to
clothe? After all, these foreign kids
didn’t even know English, and they
practiced a different religion.
Wars are fought about ideology and over dirt, and they lead to
significant death and devastation.
And yet, amid
Amid the
the fighting and
fighting and
the destruction of
the destruction lives and property, the humanof lives and
ity of thousands
property, the
of decent people
humanity of
shone through.
Today, a
thousands of
former
synagogue
decent people
near Adelsheim
shone through. is a small museum. One can
view prayer books and other collected
religious objects from the Jews who no

longer populate this area. The curator
has painstakingly researched any survivors and plotted their whereabouts and
family trees. It was odd seeing photos
of my family, and me, on display. He
says it shows Hitler’s plan failed. I say
seeing my face on a wall in a German
museum is a bit creepy.
Sitting in his den prior to an abundant, tasty meal, the museum curator
opened a three-ring binder. It was
labelled “Rosenfeld,” my wife’s family’s
name, and contained this two-column,
eight-page inventory:

In meticulous Nazi fashion, it
listed: kitchenware, clothing, furniture,
and the entire accumulation of seven
lives. There were details such as: eight
children’s socks; two baby’s underwear;
one man’s suit, gray; nine silver spoons;
one tea strainer; four chicken eggs,
uncooked; one jar orange marmalade,
open; one baby’s highchair. Many listings include the price for which the
Continued on page 5
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From the Chair

Continued from page 1
this link: http://www.pabar.org/public/
listservform.asp.
This year the Section is holding
an Annual Retreat in August instead
of during the Annual PBA meeting
in May. The event promises to be
family-friendly, highly educational and
rejuvenating in the gorgeous Pocono
Mountains. If you have never attended
a Section retreat, or have not been
to one in years, this is a not-to-miss
opportunity to put faces to the names
that you see frequently on the listserv
or to fellow members you may have
spoken with on the phone, but with
whom you rarely have the opportunity
the speak face to face. I hope to see all
of you there!
Jennifer L. Rawson is a member of the
Trust and Estates department of Eckert
Seamans Cherin & Mellott LLC. She is
the chair of the Pennsylvania Bar Association Real Property, Probate and Trust
Law Section.

Probate & Trust Law Division Report
By Mark A. Mateya, Esq.

T

his is my first report as vice chair of the
Probate Division. I am honored to serve in
this position. I have highly esteemed the
RPPTL Council's wisdom, as often shared through
the “old-fashioned” Probate Trust Listserv. This is
one team picture which I am proud to be a part of,
and I was honored to be asked to assume this role.
I have had the pleasure of team-teaching with JenMark A. Mateya
nifer Rawson, our chair, as well as other Council
members in the past. I believe Attorney Rawson
will continue to provide caring and thoughtful leadership.
As professionals working in estate planning and estate administration, we
face some of the same challenges faced by all attorneys, and some challenges
that are unique to our area of law. I would like to address one challenge which
presents us an opportunity to serve our clients and each other. Competition.
We all face competition from other attorneys — I will focus on our relationship with each other in a moment. Estate planners face additional competition
from the "Last Will & Testament Kits" that are
One of the unique
available online and at the local big box stores.
characteristics I
Some have sounded the “end is near” alarm as
estate planning is turned into a commodity. I do
have seen in the
not share this fear. A sound estate plan requires
area of estate
thought and attentiveness to detail that a complanning is RPPTL
puter program with a few variables (just enough
Section members'
to be able to say "we're not a one-size-fits-all
program") simply cannot deliver. There will always
willingness to share
be bottom-dwelling clients who seek the cheapest
their knowledge and
solution and will gravitate to it, no matter what it
experience.
is. There also will always be clients who are willing
to pay for a service from a skilled professional. We
need to be able to show why it is better to be in this second camp.
Competing with each other is another matter. One of the unique characteristics I have seen in the area of estate planning is RPPTL Section members’
willingness to share their knowledge and experience. A new attorney who is
struggling with a drafting conundrum can post a question to the Probate Trust
Listserv without fear. Someone will take the time to cite an appropriate section
or share suggested language. No one will belittle the questioner who, in good
faith, is seeking to assist his or her client. And it is here that I believe we can,
and should, seek to work together to assist our clients.
Learning to draft estate planning documents that allow your client to leave
the legacy they wish to leave takes time. There are many choices in documents
(remember the “everybody should have a Living Trust” days [or is that daze]?).
There are variations within each document. There are tax considerations, economic considerations and family dynamics, which can each present challenges.
Continued on page 5
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Probate & Trust Division Report
Continued from page 4
Every estate is unique. Every Last Will & Testament or Trust that we draft has
unique characteristics which match the needs of our clients.
I am writing to encourage all of us to consider how we might be a mentor to the next generation of young attorneys coming up behind us. There is
almost always more work than there are skilled workers in our area of law. I
realize that the standard business wisdom says “protect your territory.” Keep
your cards close to your vest. “Trade Secrets” is actually a term of art! I believe,
however, that we need to be willing to take the time to help the attorney who is
struggling. I will give one example of how you might be able to offer assistance.
A client has asked his attorney, new to the practice of law, to help him leave
his estate to his family and to also help his ailing friend who is not related to
him. The estate is well below the federal taxation threshold. You could launch
into the use of an irrevocable trust for one and testamentary distributions for
the other and then begin to explain to your young attorney friend the beauty of
the yearly 2503(b) gift exclusions. Half of you reading this immediately, upon
reading that last sentence, said “That's not what I would do!” And you're right.
Probably.
Here's another idea: Instead of diving right into the answer, perhaps you
need to explore how the young attorney interviews her clients. Ask her what
it was she asked her client and how she came up with the problem that she
presented to you. I have found the client interview is often given far too little
attention in a race to begin drafting “the” solution. But offering this level of
assistance takes time. It is much easier to share your “Last Will & Testament”
form with a new attorney than it is to sit and talk over the art of interviewing a
client.
Clients do not know what is important in the
We gain by
same way that we, as legal scriveners, do. A slower
approach with this client might have revealed that
advancing the
his family included his wife and two children, one of
profession, one
whom has special needs.
attorney at a
The point is not the client interview. The point is
time, and perhaps investing time into other attorneys who may ultiregaining some
mately be our competition. We all gain by strengthof the respect our ening our practice and our professional relationships.
We gain by advancing the profession, one attorney at
profession once
a time, and perhaps regaining some of the respect our
held.
profession once held.
Mark A. Mateya is the managing partner of Mateya Law Firm in Carlisle. He
has practiced law in central PA since graduating from the Dickinson School of
Law in 1996. Mateya Law Firm focuses on estate planning, estate administration
and estate litigation as well as Orphan’s Court estate and trust litigation. The firm
has successfully taken cases to the Superior Court, defending clients’ positions with
regard to estate administration. Attorney Mateya has testified as an expert in estate
administration and trust administration cases in Pennsylvania. He is a frequent
lecturer for the Pennsylvania Bar Institute and is vice chair of the Probate Division
of the PBA’s Real Property, Probate & Trust Law Section.

Editor's Prerogative
Continued from page 1

items sold at auction to eager, Depression-poor neighbors. This list is eerily
reminiscent of our Section’s probate
and estates members, who meet a client to construct an estate plan and ask
for a list of bank accounts, stocks and
other valuables.
In the first Will I ever wrote, the
testatrix thoughtfully meted out to
her next-of-kin her heirloom iron
pots and skillets, handed down from
her enslaved ancestors. We dirt and
death lawyers touch the very souls of
our clients. We inventory their homes
and their earthly belongings. What are
people once their personal effects are
gone? Do we do their lives justice with
the lists we create for their heirs?
What would it take for you to rip
up your own list, pack your family
and send them to a foreign land where
they know no one and where they
cannot even speak the language? What
must it have been like for my wife’s
grandparents to stand by that train and
wave goodbye to their four daughters?
Would you be willing to dispose of all
your possessions – real estate, personal
property, bank accounts, retirement
plans, health care – to escape evil and
find a new home?
Or perhaps you are too comfortable
with your own list to ever need to even
think that way. And besides, it could
never happen to you. Not here. Right?
Marshal Granor is the managing member
of Granor & Granor PC in Horsham. He
is treasurer of the RPPT Law Section and
is executive editor of this newsletter. He is
a member of the College of Community
Association Lawyers and concentrates on
condominium and home owners
association law.
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PROBATE & TRUST LAW DIVISION

The New Caregiver Act
By Daniel B. Evans, Esq.

P

ennsylvania has enacted a new
“Caregiver Advise, Record and
Enable Act” (CARE Act), H.B.
1329, Act of April 20, 2016, No. 20,
effective in 12 months.
This new law attempts to help family members and other “lay caregivers”
of people requiring care after discharge
from hospitals by requiring hospitals to
give those caregivers the information
and training they need. (For additional
information about the
background and provisions
of the act, see “CARE Act:
Some Help for Family
Caregivers,” by elder law
attorney Jeffrey Marshall,
http://www.paelderlaw.
com/care-act-some-helpfor-family-caregivers/.)
Although the goals of
the new law are admirable,
it has not been well coordinated with the provisions
of the Probate, Estates
and Fiduciaries Code with
respect to medical decisions
by health care representatives or health care agents.
The only reference to 20 Pa.C.S.
Chapter 54 or health care agents occurs
in section 6 of the act, which reads as
follows:
Section 6. Advanced [sic] directives.
(a) General rule – A patient may
designate a lay caregiver in an advanced [sic] directive.
(b) Construction – Nothing in this
act shall be construed to interfere
with the rights of an agent operation [sic] under a valid advanced
[sic] directive pursuant to the
provisions under 20 Pa.C.S. Ch. 54
(relating to health care).

(20 Pa.C.S. 5422 defines “advance
health care directive” as “A health care
power of attorney, living will or a written combination of a health care power
of attorney and living will.”)
One example of the lack of coordination with Chapter 54 can be seen in
section 3(b) of the act, which provides
that, if a patient is unconscious or
otherwise incapacitated, the hospital
shall provide the patient’s legal guard-

ian with an opportunity to designate
a lay caregiver. The lack of any mention of the patient’s health care agent
suggests that health care agents cannot
appoint a lay caregiver, and cannot
claim the role of lay caregiver, even
though under 20 Pa.C.S. 5456(a) they
have “the authority to make any health
care decision and to exercise any right
and power regarding the principal’s
care, custody and health care treatment
that the principal could have made and
exercised.”
Similarly, section 3(d) of the act directs hospitals to obtain the consent of

Daniel B. Evans
the patient or the patient’s legal guardian to the release of medical information to the designated lay caregiver and,
in the absence of that consent, the hospital is not
required to provide any
of the information in the
patient’s discharge plan.
But under 20 Pa.C.S.
5456(d), a health care
agent has the same power
as the principal to consent
to the release of medical
information. Does the
new CARE act limit the
power of the agent to obtain a copy of the patient’s
discharge plan?
It is hoped that the
new CARE Act will be
read in conjunction with
Chapter 54 and not as a limitation
upon it, and that a patient’s health
care agent will be able to consent to
anything to which the patient could
consent under the new CARE Act. But
you never know how the legal staffs of
hospitals will interpret (or misinterpret)
the new law, and a literal application of
the new law could cause problems for
health care agents.
Daniel B. Evans is a solo practitioner in
Wyndmoor and a former editor of the
newsletter. Many excellent resources for
estate practitioners can be found on Dan’s
blog at http://resources.evans-legal.com
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ABLE Update: Recent Efforts by
Federal Agencies and Pennsylvania
to Implement ABLE
By Anna Sappington, Esq.

Background

Passed by Congress and signed into
law in December 2014, the Stephen
Beck, Jr., Achieving a Better Life Experience Act (Federal ABLE Act or Federal ABLE) authorized states to enact
legislation allowing persons disabled
since youth to have an account which
would not be treated as an available
resource for purposes of Supplemental
Security Income (SSI) and Medical
Assistance (MA) benefits eligibility.
Federal ABLE is codified at 26 U.S.C.
§529A and is loosely modeled on the
educational savings accounts legislation
of 26 U.S.C. §529.
ABLE accounts provide an alternative to special needs trusts, which allow
funds to be held in trust for the benefit
of a disabled person without affecting the disabled person’s eligibility for
public benefits. ABLE account fees
likely will be lower than those required
to establish and administer special
needs trusts. Although the details of
how an ABLE beneficiary withdraws
money from the account are yet to be
determined, one intent seems to be to
avoid the special needs trust paradigm,
which involves a trustee having discretion over whether a requested disbursement will be made. ABLE accounts
were intended to remove any disincentive to save caused by public benefits
programs’ resource limits, and to grant
disabled persons more self-determination and dignity by allowing them
more control over their money.
The Federal ABLE Act authorizes
states to enact ABLE savings account
programs through state legislation

Anna Sappington

compliant with Federal ABLE’s parameters. Only one ABLE account may be
established for a disabled person.1 An
ABLE account’s total value is limited
to the maximum amount permitted to
be held in the ABLE beneficiary’s state’s
529 plan.2 If the ABLE account balance
exceeds $100,000, the excess is treated
as an available resource for purposes of
SSI eligibility; there is no effect on the
beneficiary’s MA eligibility.3
Federal ABLE’s adoption was the result of years of work by members of the
disability community and Congress.
Although a significant achievement,
some of the compromises required to
get the law passed limit its applicability
and utility. ABLE accounts are available only for persons disabled prior to
age 26. This limitation removes ABLE
accounts as an option for persons disabled later in life as a result of accident
or illness. Contributions are limited
annually to the year’s federal gift tax
exclusion amount. This limit is in contrast to special needs trusts, which have
no funding limits. ABLE’s contribution
limit greatly reduces the use of ABLE
accounts as a conduit for settlement
proceeds. For example, a disabled

person receiving a lump-sum settlement of $50,000 could deposit only
$14,000 into the ABLE account and
still have too many assets for purposes
of benefits eligibility. In these cases, the
ABLE account would have to be part
of a coordinated plan for spend-down,
and a special needs trust still might
be necessary. Finally, Federal ABLE
included a “payback provision.” Upon
an ABLE beneficiary’s death, states
that provided Medical Assistance to
the beneficiary may submit claims for
payment for services provided from the
time the account was established. This
“payback” provision is similar to (but
more limited than) the payback provision required for special needs trusts
funded with a disabled beneficiary’s
money under 42 U.S.C. § 1396p(d)(4)
(A). The payback was not thoroughly
explained to the disability community
prior to the Act’s adoption, and many
advocates were taken by surprise by its
inclusion.

Federal Developments in ABLE’s
Implementation

The Internal Revenue Service, Treasury Department, and Social Security
Administration are aware of the keen
interest in ABLE’s swift implementation. In March of 2015, the IRS issued
a notice advising that:
The Treasury Department and the
Continued on page 8
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ABLE Update
Continued from page 7
IRS do not want the lack of guidance to discourage states from enacting their enabling legislation and
creating their ABLE programs...;
Therefore, the Treasury Department and the IRS are assuring states
that enact legislation creating an
ABLE program in accordance with
section 529A, and those individuals
establishing ABLE accounts in accordance with such legislation, that
they will not fail to receive the benefits of section 529A merely because
the legislation or the account documents do not fully comport with
the guidance when it is issued. The
Treasury Department and the IRS
intend to provide transition relief
with regard to necessary changes to
ensure that the state programs and
accounts meet the requirements in
the guidance, including providing
sufficient time after issuance of the
guidance in order for changes to be
implemented.4
In June of 2015, the IRS issued
a Notice of Proposed Rulemaking5
proposing regulations for implementing ABLE. The proposed rules included
further discussion of how “qualified
disability expenses” would be applied.
Under the Federal ABLE Act, distributions from an ABLE account are nontaxable to the extent they do not exceed
the beneficiary’s “qualified disability
expenses” for the year.6 Distributions
exceeding the beneficiary’s “qualified
disability expenses” are included in the
beneficiary’s taxable income7 and also
are subject to an additional 10 percent
tax.8 The Federal ABLE Act defined
“qualified disability expenses” as:
any expenses related to the eligible
individual’s blindness or disability
which are made for the benefit of
an eligible individual who is the
designated beneficiary, including

the following expenses: education,
housing, transportation, employment training and support, assistive
technology and personal support
services, health, prevention and
wellness, financial management and
administrative services, legal fees,
expenses for oversight and monitoring, funeral and burial expenses,
and other expenses, which are
approved by the Secretary under
regulations and consistent with the
purposes of this section.9
Disability advocates and attorneys
for the disability community had wondered how tightly ABLE account distributions needed to relate to the disabled
beneficiary’s disability. The proposed
rules indicate the relationship between
ABLE distributions and the beneficiary’s disability will not be subject to
rigorous scrutiny. The rules include a
statement that “[q]ualified disability
expenses include basic living expenses
and are not limited to items for which
there is a medical necessity or which
solely benefit a disabled individual.”10
Also of interest were the proposed
regulations pertaining to how distributions from ABLE accounts would be
monitored and reported. The proposed regulations initially contained
a provision requiring qualified ABLE
programs to “establish safeguards to
distinguish between distributions used
for the payment of qualified disability expenses and other distributions,
and to permit the identification of
the amounts distributed for housing
expenses as that term is defined for
purposes of the Supplemental Security
Income program of the Social Security
Administration.”11 On Nov. 20, 2015,
the IRS released a news release introducing new interim guidance regarding
accounts. The interim guidance, available here, eliminated the safeguards
requirement. According to the interim
guidance,
Commenters [on the proposed

regulations]...emphasized that
requiring a qualified ABLE program to determine how a distribution will be used prior to making
the distribution would be unduly
burdensome for both the program
and the designated beneficiary and
explained that the particular use of
a distribution might not be known
when the distribution is made. The
commenters recommended that
any requirement or suggestion that
qualified ABLE programs will have
to classify distributions should be
eliminated from the regulations.
... [t]he Treasury Department
and the IRS confirm that the final
regulations will not require, for
any federal income tax purpose, a
qualified ABLE program to establish
safeguards to distinguish between
distributions used for the payment
of qualified disability expenses and
other distributions. The designated
beneficiary, however, will have to
categorize distributions in order to
properly determine the designated
beneficiary’s federal income tax
obligations.12
A distribution’s categorization as a
“qualified disability expense” ensures
no negative tax or benefits treatment. It
appears that the responsibility for correctly allocating and reporting distributions will lie squarely with the ABLE
account beneficiary. Final regulations
are expected to be issued later this year.
On Dec. 18, 2015, The Consolidated Appropriations Act of 201513 was
enacted. This bill included a provision
that eliminated a requirement contained in the Federal ABLE Act that
an ABLE account be established in the
disabled beneficiary’s state of residence. On March 17, 2016, members
of Congress introduced additional
legislation intended to broaden the
ABLE Act. The ABLE to Work Act of
201614 would allow a working disabled
Continued on page 9
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beneficiary to contribute monies to an
ABLE account in excess of the current $14,000 annual limit. The ABLE
Financial Planning Act15 would allow
persons to make tax-free rollovers of
funds in a 529 college savings account
to an ABLE account. The ABLE Age
Adjustment Act16 would expand ABLE
accounts to persons disabled prior to
age 46.
SSA administers the SSI program
and has published policy guidelines for
ABLE accounts in its Program Operations Manual System (POMS). Under
the ABLE POM,17 distributions from
ABLE accounts are considered conversions from one resource type to another
and are not considered income to the
beneficiary.18 If the qualified disability
expense is not housing-related, funds
withdrawn from an ABLE account
also are not counted as a resource,
even when held outside of the ABLE
account and retained for more than
the month in which the disbursement
was received.19 If the qualified disability
expense is housing-related, it is counted as a resource if retained into the
month following the month in which
the disbursement was received.20 ABLE
account disbursements which are not
for qualified disability expenses also are
counted as resources if retained past the
month in which the disbursement was
received.21

Enactment of ABLE by
Pennsylvania

After considering a number of
competing bills, Pennsylvania passed
ABLE legislation on April 18, 2016.
The Pennsylvania ABLE Act22 establishes the Treasury Department of
the Commonwealth as the agency
responsible for enacting regulations
to implement the Act. Like Federal
ABLE, Pennsylvania ABLE is broad-

brush, delegating to Treasury much
of the work of thinking through how
ABLE accounts will be established and
administered.
Interestingly, Pennsylvania ABLE
includes a provision arguably in
conflict with Federal ABLE. Federal
ABLE states that, upon the death of
the ABLE account beneficiary, “all
amounts remaining in the qualified
ABLE account … shall be distributed
to [a state providing MA to the account beneficiary] upon filing a claim
for payment by such State. For purposes of this paragraph, the State shall be a
creditor of an ABLE account and not a
beneficiary.”23 Pennsylvania ABLE purports to prohibit the Commonwealth
from submitting a claim for payment:
“An agency or instrumentality of the
Commonwealth may not seek payment
under section 529A(f ) of the Internal
Revenue Code from the account or its
proceeds for benefits provided to the
designated beneficiary.”24 IRS’s final
regulations may provide additional
guidance as to whether a state ABLE
program is required to include payback
in order to be a “qualified ABLE program” under Federal ABLE.

Conclusion

Although Federal ABLE’s current
limitations hamper its applicability and
utility, an ABLE account can provide
additional flexibility for some disabled
beneficiaries, affording them a way to
shelter resources while maintaining
benefits eligibility. Some members of
Congress are showing continued interest in the problems disabled beneficiaries face and have introduced legislation to expand ABLE’s scope.
Tasked with implementing ABLE
through regulation, the IRS is expected
to issue final regulations later this year
which will determine what criteria
must be met in order for a state’s ABLE
program to be considered a “qualified
ABLE program” under federal law.

SSA has issued POMS establishing
that distributions from valid ABLE
accounts are not considered income
to SSI recipients and delineating how
SSA will view distributions retained in
the months following the distribution’s
receipt. In rules to date, the emphasis
seems to be on removing barriers to
entry for ABLE programs. Reductions
in record-keeping and reporting requirements at the ABLE program level
require ABLE account beneficiaries
to keep their own records, accurately
report distributions received, and account for how distributions were expended by the ABLE beneficiary. This
may prove difficult for ABLE account
beneficiaries in practice.
Anna Sappington, Esq. practices in
Glenside. Her practice areas include
estate planning and administration,
guardianship and elder law. She also
provides counsel to Secured Futures, a
nonprofit organization providing trustee,
trust administration and advocacy services
to the disabled, the elderly and minor
children. Questions or comments regarding
this article can be sent to Mrs. Sappington
at anna@asappingtonlaw.com.
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Deliberately Violating the Delaware
Tax Trap to Achieve a Step-Up in
Income Tax Basis
By Michael Breslow, Esq.

Introduction

After the American Taxpayer Relief
Act of 2012 and the now “permanent”
and increasing estate/gift tax exemption amounts, and the introduction of
portability, there are many clients who
are the beneficiaries of Pennsylvania
trusts whose heirs could benefit from
the adjustment in income tax basis that
would result from having the assets of
the trust included in the beneficiary’s
gross estate for federal estate tax purposes. These clients have federal estate
tax exemption remaining (either their
own, or their own exemption plus exemption that they inherited from a predeceased spouse through portability)
that exceeds the combined value of the
client’s personal assets and the assets
of the trust. In many cases, including
part or all of the assets of the trust in
the client’s gross estate would not cause
federal estate tax to be imposed.
This article focuses on one method
by which the assets of a trust may be
included in the beneficiary’s gross estate
for federal estate tax purposes without terminating the trust or causing
inclusion for Pennsylvania inheritance
tax purposes. Often, trusts contain
a limited power of appointment by
which the beneficiary may appoint the
assets of the trust outright to or in further trust for a class of beneficiaries. In
certain circumstances, the beneficiary
may cause the inclusion of the assets of
the trust in his or her gross estate for
federal estate tax purposes to achieve a
step-up in income tax basis by deliberately violating the so-called “Delaware
tax trap.” Several commentators have

Michael Breslow

previously addressed this potential
technique for achieving a step-up in
income tax basis.1 The focus of this article is on the method of deploying this
technique for clients in Pennsylvania.

Background

Imagine that Husband died in
2007. A credit shelter trust for the benefit of Wife, that leaves the remainder
to continuing trusts for Children, was
funded with $1,500,000, the assets of
which have appreciated to $3,000,000
in 2016. Wife has assets in her own
name of $2,000,000, and Wife has not
used any portion of her $5,450,000
federal estate tax exemption amount.
Assuming the highest federal and Pennsylvania capital gains tax rates on the
assets in the trust of 26.14 percent2, on
a sale of the credit shelter trust assets
following Wife’s death, the Children’s
trusts would save $392,100 if the assets
of the credit shelter trust receive a stepup in income tax basis to $3,000,000.
There would be no federal estate tax
cost to including the credit shelter trust
in Wife’s gross estate because Wife’s
remaining exemption amount exceeds

the combined value of her personal assets and the assets of the trust.
After Pennsylvania adopted the Uniform Trust Act, the simplest solution
to achieve the step-up in income tax
basis, if available, would be to terminate the shelter trust by nonjudicial
settlement agreement among all of the
beneficiaries and trustees with appropriate releases and indemnifications.3
There are a number of disadvantages to
terminating the trust.4 Another option,
instead of terminating the trust, is to
modify the trust by nonjudicial settlement agreement or by petition to the
court to grant the beneficiary a general
power of appointment under §2041(a)
(2).5
The following sections describe
how a beneficiary of a trust, through
the exercise of a limited power of appointment to deliberately spring the
so-called “Delaware tax trap,” can cause
the inclusion of the trust in the beneficiary’s gross estate for federal estate
tax purposes to achieve a step-up in
income tax basis without terminating
the trust.

The Delaware Tax Trap

Under I.R.C. §2041(a)(3), the estate of the donee of a limited power of
appointment will be subject to federal
estate tax on appointive property if the
donee “exercises a power of appointment created after Oct. 21, 1942, by
Continued on page 11
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creating another power of appointment which, under the applicable local
law, can be validly exercised so as to
postpone the vesting of any estate or
interest in such property, or suspend
the absolute ownership or power of
alienation of such property, for a period ascertainable without regard to the
date of the creation of the first power.”6
Section 2041(a)(3) is known as the
“Delaware tax trap” because it was enacted in response to an older version of
a Delaware statute that provided that
the exercise of a power of appointment
began a new perpetuities period.7
The Delaware tax trap has three
elements:
1) A trust created after Oct. 21,
1942 gives a beneficiary a power
of appointment (the “First Powerholder”);
2) The First Powerholder exercises
his or her power of appointment in
a manner that gives another person the right to exercise a power of
appointment (the Second Powerholder); and
3) Under applicable law, the Second
Powerholder can exercise his or her
power of appointment in a manner that postpones the vesting of
any trust interest or suspends the
absolute ownership or power of
alienation of such property for a
period ascertainable without regard
to the date of the creation of the
first power.
If all three conditions are met, the
assets of the trust over which the First
Powerholder has exercised his or her
power of appointment will be included
in the First Powerholder’s gross estate
for federal estate tax purposes.8 Because
the trust assets are included in the First
Powerholder’s gross estate for federal

estate tax purposes, the assets will
achieve the desired step-up in income
tax basis under §1014(b)(9).9
The Delaware tax trap applies
whether or not the Second Powerholder exercises the power of appointment in the prohibited manner. The
mere existence of a right in the Second
Powerholder to extend the ownership
rights of the trust property beyond the
time period for vesting set forth in the
original trust will result in the inclusion of the trust property in the estate
of the First Powerholder. Importantly,
these assets also will not be included
in the First Powerholder’s gross estate for Pennsylvania inheritance tax
purposes.10 As mentioned above, this
preferable Pennsylvania inheritance tax
result would not pertain if the trust
assets were distributed to the First Powerholder and transferred through his or
her probate estate after the termination
of the trust.
To deliberately spring the Delaware
tax trap to achieve a step-up in income
tax basis, the beneficiary of a Pennsylvania trust must navigate Pennsylvania’s
current statutory scheme and existing
common law principles relating to the
rule against perpetuities.

Pennsylvania’s Rule Against
Perpetuities

For decades before Jan. 1, 2007, a
Pennsylvania donee of a limited power
of appointment could not deliberately
or inadvertently violate the Delaware
tax trap by exercising a limited power
of appointment to create another limited power of appointment because the
Pennsylvania common law rule against
perpetuities precluded this result. The
exercise of a limited power of appointment over a Pennsylvania trust did not
begin a new perpetuities period for the
trust, and the exercise was invalid if the
result would extend the vesting beyond
the original perpetuities period.11 Thus,
the perpetuities period that applied at

the creation of the power (in the case
of a trust created under the will or revocable trust, the creation of the power
would have been the death of the testator/settlor), continued to apply regardless of the exercise of powers of appointment by intervening beneficiaries.
Accordingly, a First Powerholder could
not grant a limited power of appointment that could postpone the vesting
of the property without regard to the
creation of the first power, regardless of
the First Powerholder’s intent.
In 2006, as a part of the Uniform
Trust Act, Pennsylvania abolished the
rule against perpetuities.12 The legislature provided that the common law
rule no longer will apply to any interests created after Dec. 31, 2006.13 For
all interests created before Jan. 1, 2007,
the common law rule against perpetuities continued to apply.14
The Pennsylvania statute repealing the rule against perpetuities might
have “re-set” the Delaware tax trap for
Pennsylvania decedents. The exercise
of a power of appointment over a trust
interest created after Dec. 31, 2006
would perpetually postpone the vesting
period for that interest. If the exercise
of the power of appointment also
included the grant of successive powers
of appointment to the beneficiaries of
the appointed trust, the Delaware tax
trap would have been sprung on the
First Powerholder, resulting in estate
tax inclusion under §2041(a)(3).
To avoid the inadvertent application
of the Delaware tax trap, effective Jan.
1, 2007, the Pennsylvania legislature
added the following provision:
“(3) If a power of appointment is
exercised to create a new power of
appointment, any interest created
by the exercise of the new power of
appointment is invalid if it does not
vest within 360 years of the creation
of the original power of appointment, unless the exercise of the new
Continued on page 12
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power of appointment expressly
states that this provision shall not
apply to the interests created by the
exercise.”15
Pennsylvania, as in the case of
many other states in response to this
problem,16 created an artificially long
vesting period so that the estate of a
decedent who exercised a power of
appointment over a trust created after
Dec. 31, 2006 and who granted a new
power of appointment to the beneficiaries of the appointed trust, still
could take the position that the period
for vesting can only be ascertained by
reference to the original date of the
creation of the power, even though that
period is several centuries (or even a
millennium) away, thereby precluding
the application of §2041(a)(3). For
many larger estates, keeping the assets
of the trust out of the First Powerholder’s gross estate for federal estate
tax purposes is the correct result and it
is appropriate that Pennsylvania closed
the trap.17
Fortunately, the legislature made
this provision elective by including in
the statutory language, “unless the exercise of the new power of appointment
expressly states that this provision shall
not apply to the interests created by the
exercise.”18 By electing to “switch off”
this provision, the Pennsylvania donee
of a limited power of appointment still
may deliberately cause the assets of the
trust to be included in his or her gross
estate under §2041(a)(3).19

Method to Deliberately Violate
the Delaware Tax Trap in
Pennsylvania
A. Powers of appointment created
after Dec. 31, 2006
Returning to the original hypothetical, because Husband died in 2007,

after the repeal of the rule against perpetuities, the Pennsylvania rule against
perpetuities did not apply to the credit
shelter trust. To include the assets of
the credit shelter trust in Wife’s gross
estate by deliberately violating the
Delaware tax trap, Wife would exercise
her power of appointment over the
credit shelter trust to continue the trust
for the Children. She would grant the
Children powers of appointment over
their own continuing trusts. Additionally, in the language of her exercise,
Wife would include language similar
to the following to spring the Delaware tax trap and cause the assets to be
included in her estate for federal estate
tax purposes:
“I hereby exercise my power of
appointment as follows [including the
grant of successive powers of appointment to succeeding beneficiaries . . .]
and I expressly state that 20 Pa. C.S.
§6107.1(b)(3) shall not apply to the
exercise of any power of appointment
granted hereby.”
By exercising her power of appointment in this manner, Wife will have
met all three conditions for the applicability of the Delaware tax trap. She will
have (1) exercised a power of appointment created after Oct. 21, 1942; (2)
granted a power of appointment to a
second powerholder; and (3) permitted the second powerholder to exercise
his or her power of appointment to
postpone the vesting of the trust interest without reference to the creation of
the original power of appointment. The
third requirement is the key.
By “switching off” 20 Pa. C.S.
§6107.1(b)(3), the rule applying a 360year vesting period from the creation of
the original power would not apply, no
rule against perpetuities would apply to
the continuing trusts, and thus the successive powerholders could exercise their
second powers to postpone the vesting
of the trust property “without reference
to the creation of the original power.”

Wife’s exercise of her power of
appointment to achieve inclusion
also could be tailored by formula.
Wife could switch off 20 Pa. C.S.
§6107.1(b)(3) as to a portion of the
trust and could leave on 20 Pa. C.S.
§6107.1(b)(3) as to the balance of the
trust. In this way, Wife could maximize
the use of her federal estate tax exemption amount to include in her estate
the maximum amount of the trust
possible without causing an increase
in federal estate tax. Of course, this
may add administrative complexity in
the continuing trusts because of the
disparate vesting periods and disparate
transferors for GST purposes.
Another complication with which
practitioners will have to contend is the
fact that many wills and trusts contain
internal termination provisions that are
merely restatements of the rule against
perpetuities existing at the time the
document was drafted. Careful Pennsylvania drafters will have accounted
for this in documents drafted after
Dec. 31, 2006. Of course, many postDec. 31, 2006 decedents will have estate plans that pre-dated Pennsylvania’s
repeal of the rule against perpetuities.
Internal termination provisions are
often drafted with very broad language.
For example, many wills contain provisions that state “any interest created
hereunder, including as a result of the
exercise of a power of appointed granted
herein, shall vest within 21 years after
the death of the survivor of my descendants living on my date of death.”
Where a document has an internal
termination provision, even an exercise
described above would be superseded
by the terms of the document, and
the attempt to spring the trap will fail.
In these circumstances, a nonjudicial
settlement agreement to modify the
trust under 20 Pa. C.S. §7710.1 to
eliminate the termination provision
will be necessary to effectively spring
Continued on page 13
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the Delaware tax trap unless there is
evidence that the internal termination
provision is a material purpose of the
trust. It is likely exceedingly rare that
the settlor or testator will have been
materially focused on the rule against
perpetuities. In most cases, no material
purpose will be violated by removing an internal termination provision
because the settlor or testator included
the language as a restatement of the
existing law to simplify the trust’s
administration.
B. Powers of appointment created
before Jan. 1, 2007
Deliberately springing the Delaware
tax trap for powers of appointment
created before Jan. 1, 2007 is more
challenging. These trust interests are
still subject to the common law rule
against perpetuities because Pennsylvania’s repeal statute only applied
prospectively.20 As mentioned above, if
the donee of a power of appointment
exercises his or her power of appointment over a trust created before Jan.
1, 2007, the “relation back” doctrine
likely would result in the application of
the law existing at time of the creation
of the power.21 In other words, the
exercise of the power of appointment,
even if occurring after Dec. 31, 2006,
does not change the rule against perpetuities analysis, the common law rule
against perpetuities would apply and
the period for vesting would always be
ascertainable by referencing the original
creation of the power. Thus, the Delaware tax trap could not apply.
There is an exception. A holder of
a limited power of appointment could
grant an inter vivos general power of
appointment to a successive powerholder to include the assets of the
trust in the first powerholder’s gross
estate under §2041(a)(3).22 20 Pa. C.S.

§6104(c), which applies to pre-2007
interests, provides that, “[t]he period
allowed by the common law rule
against perpetuities . . . shall be measured from the expiration of any time
during which one person while living
has the unrestricted power to transfer
to himself the entire legal and beneficial interest in the property.” (emphasis added). If the first powerholder
exercises his or her power of appointment, and grants a second powerholder
an inter vivos power to appoint the
trust property to himself or herself, the
measuring period for the rule against
perpetuities begins on the date that
the second powerholder may transfer
the property to himself or herself and
not the date of the original creation of
the first powerholder’s power. Thus,
the trust assets would be includible
in the first powerholder’s estate under
§2041(a)(3).
This method is only appropriate
in situations in which the first powerholder is comfortable with the recipients receiving the assets outright, rather
than in trust, and the powerholder has
no generation-skipping agenda. This
will also cause the assets to be included
for federal tax purposes twice: upon the
death of the first powerholder (under
§2041(a)(3)) and upon the second
powerholder’s death (under §2041(a)
(2)). The trust assets never would be
included for Pennsylvania inheritance
tax purposes, if the second powerholder
did not exercise his or her power of
appointment before death.23 As with
post-2006 interests, the language exercising the power of appointment in the
first powerholder’s will can be tailored
by formula to include no more than
necessary to achieve the maximum step
up in basis without triggering federal
estate tax.
This option also may be desirable to
achieve a basis adjustment if it is likely
that the trust assets will vest in the class
of permissible appointees during the

appointees’ lifetimes as a result of the
termination of the common law rule
against perpetuities. For example, if the
first powerholder is the last measuring
life of the trust, and the appointees are
likely to survive twenty-one years after
the first powerholders’ death such that
the trust assets will vest in them in any
event, then there is likely little to be lost
by granting an inter vivos general power
of appointment to such beneficiaries.
Because of the relation-back doctrine, there are not many other ways to
spring the Delaware tax trap for a preJanuary 1, 2007 trust and to retain the
assets in trust that will not be included
in the estate for federal tax purposes of
successive beneficiaries. If the client desires this result, executing a nonjudicial
settlement agreement to modify the
trust to grant the beneficiary a general
power of appointment is potentially
the only option available.

Conclusion

For post-December 31, 2006
Pennsylvania trusts, deliberately
violating the Delaware tax trap is an
attractive option to achieve a step-up
in income tax basis. For pre-January 1,
2007 Pennsylvania trusts, deliberately
violating the Delaware tax trap also is
possible under certain circumstances
and for the right clients, but must be
approached in a different way.
Michael Breslow focuses his practice on
estate planning, trust and estate administration, and estate and gift taxation.
He is an associate with Heckscher, Teillon, Terrill & Sager in Conshohocken,
PA. In addition to his JD received from
Temple University Beasley School of Law,
Michael holds an LL.M. in Taxation
from New York University School of Law.
He also clerked for the Honorable Mala
Sundar, J.T.C., in the Tax Court of New
Jersey, in Newark, New Jersey. Michael is
admitted to practice in Pennsylvania and
New Jersey.
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practice areas. We seek equality between our
divisions and need commitments for material
from each division. We ask our officers, council members and committee chairs to submit
or recruit material or to recommend material
to reprint with permission. Please email your
article and a brief bio in Word format, as well
as a high-resolution (300 dpi) author photo
to the executive editor, Marshal Granor at
Marshal@granorprice.com.
The deadline for the next issue is
Nov. 15, 2016.

The Free Online Legal Research
Tool for Members Only
The PBA is proud to offer members
access to Casemaker and its suite of
premium services at no cost. Members
have access to CasemakerPro’s broad
and comprehensive content that
includes a full Pennsylvania library,
federal-level materials and resources
from all 50 states.
Customer support is available by calling 877-659-0801, 8 a.m. to 8 p.m.
Eastern time, Monday through Friday,
for members’ research questions and
for technical assistance.

Real Property, Probate & Trust Law Section Newsletter • Pennsylvania Bar Association • Summer/Fall 2016
14

Real Property Division

Real Property Division Report
By Brett A. Solomon, Esq.

I

t has been an honor and pleasure
to serve the PBA Real Property,
Probate and Trust Law Section as
the Vice Chair - Real Property Division
for the last year. I look forward to continuing in that role for the upcoming
year. Our section is a dedicated group
that has devoted itself to furthering
our profession by offering a variety of
continuing legal education programs
and other educational opportunities.
Additionally, Section members take a
strong interest in the bills our legislature proposes each year.

Medical Marijuana Coming to
Pennsylvania

On April 17, 2016, Gov. Wolf
signed into law Senate Bill 3 authorizing the medicinal use of marijuana to
treat many chronic ailments such as
cancer, Parkinson’s disease, Crohn’s
disease, to name a few. While the
medicinal uses for marijuana can be
debated for hours, there is no doubt the
new law will have major implications
on Pennsylvania’s real estate as well as
lawyers throughout the commonwealth.
As written, the legislation allows for 25
combined grower and processor permits
that will be required to use seed-to-sale
tracking, thorough record keeping and
retention, surveillance systems, and
additional security measures. Additionally, the legislation allows for permits
to no more than 50 dispensaries, which
can each have three locations, allowing for up to 150 total dispensaries. In

addition to the tax- and revenue-related
benefits that will inure to the commonwealth as a result of the permit fees,
taxes and money spent on medicinal
marijuana, there will be many real estate consequences as a result of the new
law’s implementation.
Of particular concern to landlords
and their counsel are the “illegal activity” clauses in loan documents and in
leases. While the Commonwealth of
Pennsylvania, like many other states
before it, has legalized the use of
medicinal marijuana, it still remains
a Schedule 1 Drug under the Federal
Controlled Substances Act. As far as
the federal government is currently
concerned, marijuana has “no medical
use and a high potential for abuse” and
shares Schedule 1 status with heroin.
Therefore, landlords seeking to leaseout storefront dispensaries or individuals looking to turn the family farm or
mine into a growing facility, must be
made knowledgeable of the potential
issues with knowingly violating federal
laws. Conveniently, for those practitioners interested in learning more about
the new law and how it will affect the
commonwealth, the marijuana-related
business in the commonwealth, landlords, and attorneys who have clients
who may be interested in developing
a medical marijuana practice, we will
be putting on a one-hour primer at the
Real Property and Probate Section Retreat in August 2016. The retreat will
be held at the beautiful Pocono Manor
Resort in Pocono Manor, Pennsylvania
from Aug. 10 to 12, 2016.

Pending Real Estate-Related
Legislation

• HB 1340 (Amendment to Condominiums and Planned Communities
Act) was signed into law on April 20,
2016 (effective June 20, 2016); the
law extends the time to enforce a lien

Brett A. Solomon
from three to four years and allows
for the enforcement of the lien by
way of personal judgment in addition
to foreclosure.
• HB 1500 (Land Banks) is an amendment to Title 68 relating to land
banks and the hierarchy for disposition of property held by a land bank.
The bill would give priority for disposition of land bank property to public
spaces, housing for the homeless and
affordable housing.
• HB 773 (Adverse Possession) would
be a welcome revision to the adverse
possession laws related to blighted
and abandoned properties by shortening the time period to make an
adverse possession claim from 21 to
10 years.
As always, our Section is open to
your thoughts, suggestions and comments. Feel free to call or email me
(bsolomon@tuckerlaw.com) or other
members of Council to discuss anything on your mind.
Brett A. Solomon is a shareholder in the
Insolvency and Creditor’s Rights Group at
Tucker Arensberg, P.C. He concentrates
his practice in the areas of creditors’ rights
and insolvency, loan workout and restructuring and real estate matters. With a
particular focus on secured creditors, Brett
has gained extensive experience with the
intricacies and nuances of federal bankruptcy law throughout the United States
and state-court workouts and foreclosures
in Pennsylvania and Maryland.
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HUD’s Controversial Guidance on
Use of Criminal Records
By Louis M. Kodumal, Esq.

O

n April 4, 2016, the Office
of General Counsel (OGC)
of the U.S. Department of
Housing and Urban Development
(HUD) issued new guidance concerning its view as to how the Fair Housing Act applies to the use of criminal
history by providers or operators of
housing and real-estate related transactions. OGC asserts that Landlords
who have a blanket ban on renting to
people with criminal records could be
charged with violating the federal Fair
Housing Act. The guidance describes
how the “discriminatory effects” and
“disparate treatment” methods of proof
apply in Fair Housing Act cases in
which a housing provider justifies an
adverse housing action – such as refusing to rent or renew a lease – based on
an individual’s criminal history.
Past PBA RPPT Section Chair
Brett Woodburn previously considered
HUD’s efforts to formalize a national
standard for determining whether
a housing practice violates the Fair
Housing Act as a result of a discriminatory effect in this 2013 article:
http://www.parjustlisted.com/criminals-the-new-protected-class/
The “Office of General Counsel
Guidance on Application of Fair Housing Act Standards to the Use of Criminal Records by Providers of Housing
and Real Estate-Related Transactions”
can be obtained from HUD’s website
via the following link:
http://portal.hud.gov/hudportal/
documents/huddoc?id=HUD_OGCGuidAppFHAStandCR.pdf
The guidance states that when a
housing provider’s policy or practice,
apparently neutral on its face, has a

Louis M. Kodumal

discriminatory effect, such as limiting access to housing on the basis of
criminal history, and has a disparate
impact on individuals of a particular
race, national origin, or other protected
class, the policy or practice is unlawful under the Fair Housing Act if it is
not necessary to serve a substantial,
legitimate, nondiscriminatory interest
of the housing provider, or if the interest could be served by another practice
that has a less discriminatory effect.
This puts landlords in a difficult
position. If a landlord fails to conduct
a criminal records screening, and a
tenant with a criminal record robs or
injures another tenant, can the landlord be held liable? Even if the landlord
is absolved of liability in court proceedings, it will have endured prolonged
and expensive litigation, and may have
suffered damage to its reputation that
may be unrecoverable.
Significantly, OGC’s guidance does
not acknowledge that HUD itself
requires owners of HUD-assisted housing to exclude persons who are registered sex offenders or have been evicted
for drug-related criminal activity (see
24 CFR 5.854), and allows them to
deny admission to other persons who
engage in other types of criminal activity (see 24 CFR §§ 5.855 - 24 CFR

5.856). This inconsistency is deeply
troubling to this author. If HUD
can dictate these standards for HUDassisted housing, why shouldn’t private
landlords and providers of non-HUD
assisted housing be able to use similar
standards?
In Texas Department of Housing
and Community Affairs v. Inclusive
Communities Project, Inc., 135 S.Ct.
2507 (U.S. 2015)(affirming Inclusive Communities Project, Inc. v. Texas
Department of Housing and Community Affairs, 747 F.3d 275 (5th Cir.
2014), the U.S. Supreme Court held
that federal Fair Housing protections
include disparate impact cases. Thus,
it is likely this subject will attract more
litigation in the future. Landlords may
need to study and/or amend their tenant application policies and provide
additional supporting justification and
recordkeeping to document that the
nature, severity, and timing of prior
criminal conduct has been weighed,
and to permit some type of individualized consideration of each prospective
tenant’s circumstances.
Louis M. Kodumal of the Law Offices of
Vincent B. Mancini in Media, Delaware County, is a past chair of the RPPT
Section. He is also a member of the PBA
Shale Energy Law Committee. His practice focuses upon commercial, industrial,
and residential leasing, redevelopment,
and land use issues, including zoning,
real estate tax assessment and eminent
domain matters.

Real Property, Probate & Trust Law Section Newsletter • Pennsylvania Bar Association • Summer/Fall 2016
16

Real Property Division

REAL PROPERTY DIVISION

Real Estate Case Law Update: 2016
By Frank Kosir Jr., Esq.

Planned Communities: Unilateral
amendments to declaration

Belleville vs. David Cutler Group,
118 A.3d 1184 (2015)
May the declarant of a planned
community unilaterally amend a
declaration to create additional assessment obligations for certain property
owners? David Cutler Group (Cutler)
developed Malvern Hunt, a 279-lot
planned community (community)
in Chester County. The community
had three sections: 1) “The Chase,”
consisting of 95 carriage homes; 2)
“The Ridings,” containing 83 singlefamily homes; and 3) “The Reserve,”
consisting of 101 low-maintenance
lots. Cutler recorded a declaration of
covenants (declaration) against all three
sections. The declaration also created
the Malvern Hunt Homeowners Association (association), to hold title to the
common areas and amenities and to be
responsible for, inter alia, maintenance
and snow removal in The Chase and
The Reserve.
Only unit owners in The Chase and
The Reserve were designated as members of the association. Unit owners
in The Ridings were not to be members of the association, nor to receive
maintenance or other services from the
association. As such, these owners were
exempt from all annual assessments levied by the association. Ridings owners
were, however, required to pay a onetime charge of $1,000 at settlement.
In 2001, William and Bette Belleville (Bellevilles) purchased a lot in
The Ridings and made the one-time
payment of $1,000 as required by the
Declaration. In 2003, Cutler recorded
an amendment to the declaration (first
amendment) requiring the owners of

all lots in The Ridings to pay an annual assessment equal to 20 percent of
that paid by the owners of lots in The
Chase and The Reserve. The Bellevilles
paid this annual assessment without
complaint. In 2007, after Cutler had
surrendered control, the association
recorded another amendment to the
declaration (second amendment),
whereby it attempted to correct a
budget shortfall. The association also
recorded a third amendment (third
amendment) that established separate
assessment formulas for lots in each of
The Chase and The Reserve and stated
that owners of lots in The Ridings
would be assessed at 20 percent of the
greater of these two assessments. The
association justified this third amendment as a correction to errors in the
original declaration regarding the collection of late fees and related charges
due under the declaration.
Upon receiving their 2007 assessment, the Bellevilles refused to pay
and, after an attempt to resolve the
issue amicably, they sought a declaratory judgment, asserting the two-tiered
level of assessment was contrary to the
declaration. The trial court concluded
that both the first amendment and
third amendment were invalid, and
entered judgment for the Bellevilles.
However, the trial court found that the
Bellevilles had waived their right to
money damages and, as such, did not
award monetary relief.
On appeal, the Commonwealth
Court affirmed in part and reversed
in part. The court affirmed the trial
court’s voiding of the first and third
amendments, concluding both violated
the Uniform Planned Community Act
(Act) (68 P.S. § 5219(a)(1)), which

Frank Kosir Jr.
states that a declaration cannot be
amended unless approved by at least 67
percent of the votes in the association.
In this matter, the record plainly established that Cutler and the association
had enacted the first amendment and
third amendment, respectively, without
obtaining such approval. Furthermore,
the assertion that the amendments
were enacted as corrections to errors in
the declaration were not supported by
the record, as both the first amendment
and third amendment fundamentally
changed assessment obligations. Finally, prior to enacting the first and third
amendments, neither Cutler nor the
association obtained an independent
legal opinion that the amendments
were permissible, as is required under
Section 5219(f ) of the Act. For these
reasons, the trial court properly voided
the first amendment and third amendment.
However, the court reversed the trial
court’s determinations regarding the
Bellevilles’ waiver of money damages,
and remanded the matter to the trial
court for a hearing on this issue.

Confession of Judgment: Amendment of
Complaint
The Dime Bank vs. Andrews, 115
A.3d 358, 2015 Pa. Super 114 (2015)
This matter addressed the issue of
whether a party confessing judgment

Continued on page 18
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is permitted to amend its complaint
to correct a failure to comply with the
rules of civil procedure. On or about
Aug. 19, 2011, in consideration of the
sum of $915,942, Samfivedom, LLC,
and Thoren, Inc. (borrowers), gave a
promissory note (Note) to The Dime
Bank (Dime Bank). As security for
the Note, Peter Andrews (Andrews),
an officer of the borrowers, executed
a guarantee and surety agreement
(guarantee), which guarantee included
a confession of judgment clause. The
guarantee also provided in relevant
part that, in the event of borrowers’
default, Dime Bank would not commence collection proceedings without
first providing Andrews with 10 days’
notice of the default.
After the Borrowers defaulted
under the Note, Dime Bank confessed
judgment against Andrews without
providing him with 10 days’ notice
of the default. In response, Andrews
filed a petition to strike the judgment,
asserting that Dime Bank’s failure to
provide such notice constituted a material breach of the terms of the guarantee and also failed to comply with
Pa.R.C.P. 2952(a)(6) by failing to plead
that the condition precedent of providing him with the requisite notice of
default had been satisfied. The parties
entered into a stipulation and Dime
Bank filed an amended complaint,
to which Andrews raised the same
preliminary objections. The trial court
denied Andrew’s petition concluding
that, although Dime Bank’s amended
complaint was defective insomuch as
it failed to provide Andrews with the
requisite notice, the defect was not
fatal since Andrews, as an officer of the
borrowers, had notice of the default.
As such, the defect was technical in

nature, and could be cured by the filing
of another amended complaint. Pursuant to the trial court’s ruling, Dime
Bank provided Andrews with written
notice of the default and, once 10 days
had passed, filed a second amended
complaint, once again confessing
judgment pursuant to the guarantee.
Andrews then appealed the trial court’s
denial of his petition to strike to the
Superior Court.
On appeal, the Superior Court
reversed. In issuing its opinion, the
court noted that Pa.R.C.P. 2952
provides that, where a confession of
judgment is based upon a condition
precedent, the complaint confessing
judgment must aver that a default
has occurred, or that the condition
precedent has been satisfied. In this
matter, there was no question that the
complaint failed to include such an
averment. As such, Dime Banks’ efforts
to amend the confession of judgment
through its filing of the amended
complaint were not permissible, and
the judgment had to be stricken.
However the court noted that, since
Dime Bank’s second amended complaint was not part of the appeal, the
issue of whether the second amended
complaint was a proper avenue by
which Dime Bank could confess judgment against Andrews could not be
addressed at this time. Therefore, the
court’s decision was without prejudice
to any rights that Dime Bank may
still have to confess judgment against
Andrews.

Condominium: Petition to strike default
judgment for unpaid association fees
Easton Condominium Association vs.
Nash, 2015 Pa. Commw. LEXIS 403
(2015)
Does the party that files a petition
to open or strike a default judgment
for unpaid condominium fees have to
include averments as to why it failed to
file a timely response to the complaint?

Kristina A. Nash (Nash) owned of a
residential unit in Easton Condominium (condominium), in Northampton
County, Pennsylvania. In January of
2014, the condominium association
(association) filed a complaint against
Nash in the Court of Common Pleas
for unpaid condominium assessments,
late charges and other related fees. The
complaint averred that, since Nash
had recently received a Chapter 7
bankruptcy discharge, the Association
was only seeking to recover charges
incurred after the discharge date. Nash
failed to file a timely response to the
complaint and, on March 31, 2014,
the association obtained a default judgment.
On April 10, 2014, Nash filed a
petition to open in which she alleged
inter alia that, in filing the complaint,
the association had not properly taken
her bankruptcy discharge into account,
and that the total amount allegedly
owed was incorrectly calculated. In
oral argument on the petition, Nash
also asserted that the fact the association was listed as a creditor on her
bankruptcy petition created an additional issue of law regarding what
amounts were owed. The association
asserted the petition was defective
since it included no averments as to
why Nash had failed to answer the
complaint in a timely manner. The
trial court agreed, and dismissed Nash’s
petition.
On appeal, the Commonwealth
Court reversed. The court noted that,
pursuant to Pa.R.C.P. 237.3(b), a court
is required to open a default judgment
if a petition to open is filed within 10
days of the entry of the default judgment and the proposed answer sets
forth a meritorious defense. While it
is true common law requires a party
seeking to open a default judgment to
provide a reasonable excuse for his/her
failure to file a timely response to the
Continued on page 19
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complaint, Pa.R.C.P. 237.3(b) presupposes that a petition filed within 10
days of the entry of the default judgment in and of itself sets forth a reasonable explanation for the delay. The
petitioner is not required to specifically
aver the reasons it failed to file a timely
response. In this matter, there was no
question Nash filed her petition within
10 days of the entry of the default
judgment, or that the petition set forth
meritorious defenses. Therefore, the
trial court erred in denying the petition, and its determinations had to be
reversed.

Real Estate Property Assessments:
Assessor’s authority to revise
assessments based on errors in
assessment records

Blanda v. Somerset County Board of
Assessment Appeals, 2016 Pa. Commw. LEXIS 11 (2016)
This matter addressed the issue of
whether an office of property assessment’s revision of its records to change
the total square footage and grade of a
structure and to reassess the property as
a result of these changes constituted an
impermissible spot assessment. James
and Suzzane Blanda (Blandas) owned a
7.49-acre parcel (property) in Jefferson
Township, Somerset County, containing a single-family residence in which
the Blandas reside, as well as a lodge
(lodge) the Blandas rent on a seasonal
basis. In 2008, the Somerset County
Assessment Office (office) assessed
the property at $64,080 based on its
records, which indicated the lodge had
2,206 square feet of living space, all on
one floor.
The office has its employees review
real estate listings to assure assessment
records were consistent with the descriptions set forth therein. In 2013, an

employee of the office reviewed an advertisement the Blandas placed online,
offering the lodge for seasonal rental,
stating the lodge was 4,400 square
feet. An assessor visited the property
to measure the lodge, concluding the
lodge was two and one-half stories in
height and totaled approximately 4,274
square feet of living space. The assessment office then corrected its records,
changed the grade of the property from
Class D– to C+ and raised the total assessment to $86,440. The Blandas appealed to the Somerset County Board
of Assessment Appeals (board), which
conducted a hearing and reduced the
assessment to $85,910. The Blandas
next appealed to the Somerset County
Court of Common Pleas, asserting
inter alia that the assessment office
lacked the authority to change the
assessment and that the reassessment
constituted an impermissible spot reassessment. The trial court affirmed the
board’s determinations.
On appeal, the Commonwealth
Court affirmed in part and reversed in
part. The court cited Section 8816 of
the Consolidated County Assessment
Law (Law) (53 P.S. §8816), which
permits an assessing authority to reassess real property where the purpose of
the reassessment is to correct clerical
or mathematical errors in the existing assessment. In this instance, the
office’s records incorrectly stated the
lodge’s square footage and size, thereby
permitting the office to correct these
records and to reassess the property
accordingly. The court further held
that the office’s practice of having its
employees review real estate listings
against assessment records was permissible, as the sole purpose of this practice was to assure that assessments were
accurate. However, the court reversed
the trial court’s decision that correction of the property’s assessment record
also permitted the office to change the
property’s grade, concluding that the

change in grade was the result of the
assessor’s inspection, not the correction
of the assessment record. Therefore,
since it did not result from the correction of a mathematical or clerical error,
the grade change was impermissible
and the matter had to be remanded
to the trial court for a new hearing to
establish a proper assessment for the
property as D- graded real estate.

Mortgage Foreclosure: Act 6 notice not
required to identify entity currently
holding mortgage

CitiMortgage vs. Barbezat, 2016 Pa.
Super. 7 (2016)
Is a mortgage foreclosure proceeding defective if the Act 6 notice incorrectly identifies the mortgagee? Edward
Barbezat (Barbezat) was the owner of a
residence (property) in Reading, Berks
County. In 2003, Barbezat took out a
loan from Fulton Bank (lender) and
executed a note to the lender. At the
same time, Barbezat executed a mortgage (mortgage) against the property
to Mortgage Electronic Registration
Systems, Inc. (MERS) “solely as
nominee for Lender . . . and Lender’s
successors and assigns.” Barbezat made
timely payments on the mortgage for
approximately nine years, but became
delinquent in early 2012.
On June 21, 2012, MERS sent
an Act 6 notice (notice) to Barbezat
informing him that he was in default
under the mortgage and that mortgage foreclosure proceedings would
be commenced if he did not pay the
arrearage. Although the notice identified Citimortgage as the mortgagee,
the lender did not formally assign
the mortgage to Citimortgage until
Aug. 2, 2012. Barbezat failed to cure
the delinquencies and Citimortgage
commenced a foreclosure action on
Sept. 25, 2012. Citimortgage filed a
motion for summary judgment and, in
response, Barbezat alleged that an issue
Continued on page 20
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of material fact existed as to whether
the Act 6 notice was defective since it
incorrectly identified Citimortgage as
the assignee mortgagee. Barbezat also
alleged that an issue of material fact
existed as to whether Citimortgage had
standing to prosecute the foreclosure
action. The trial court entered summary judgment for Citimortgage and
Barbezat appealed.
On appeal, the Superior Court
affirmed. The court first disposed of
Barbezat’s standing argument by noting
that, when presenting its motion for
summary judgment, Citimortgage produced both the original mortgage and
assignment from the lender. Therefore,
since it was standing in the shoes of the
lender, there was no question Citimortgage had standing to prosecute
the foreclosure action. With regard to
Barbezat’s argument that the Act 6 notice was defective, the court noted the
purpose of Act 6 (41 P.S. § 101 et. seq.)
was to give homeowners some level of
protection against foreclosing lenders
by requiring those lenders to provide a
very specific form notice to the homeowner as a prerequisite to commencing
a foreclosure proceeding. However,
while Section 403(a) of the Act (41
P.S. § 403(a)) sets forth the requirements of the Act 6 notice, it includes
no language requiring that the lender’s
name be stated, nor does it preclude a
servicer from providing the requisite
notice on the lender’s behalf. Since
there was no question that the notice
MERS provided to Barbezat satisfied
all requirements of Act 6, the notice
was effective and the trial court’s entry
of summary judgment for Citimortgage was proper.

Non-conforming Pre-existing Use:
Abandonment

Itama Development Associates v.
Zoning Hearing Board of Rostraver,
et. al, 2016 Pa. Commw. LEXIS 34 (2016)
Was a non-conforming pre-existing
use abandoned, thereby precluding the
current owner of the subject property
from continuing that use? Itama Development Associates, LP (Itama) is the
owner of 2.9-acres (property) in Rostraver Township (township), Westmoreland County. The property is in a B-2
Retail Business District and had been
owned by the Belle Vernon Area School
District (school district). Prior to the
enactment of the township’s zoning
ordinance, the school district used the
property for a high school, as well as a
maintenance garage with underground
fuel tanks. Following the demolition
of the high school, the school district
continued to use the property to store
and maintain its school buses, as well
as for fueling. In 2009, the school
district ceased storing school buses at
the property, but continued to use it
for maintenance and fueling until July
of 2013, three months after it sold the
property to Itama.
On April 25, 2014, Itama applied
for an occupancy permit proposing a
“continuation of non-conforming use
and/or structure as [a] vehicle garage.”
The township’s zoning officer rejected
Itama’s application, concluding the
school district abandoned the nonconforming use in 2009, when it ceased
storing school buses there. Itama appealed to the township’s zoning board
(board) where it presented evidence it
intended to lease the property to Kiester Miller Investments, LLC (KMI),
an entity engaged in the business of
providing fresh water to natural gas
drilling sites. The board concluded the
proposed use of the property would
constitute a continuation of the previous non-conforming use, and granted
the Itama’s application. However, KMI

decided not to proceed with the lease,
and Itama then leased the property to
Minuteman Environmental Services,
Inc. (Minuteman) which operated a
commercial trucking business serving
the natural gas drilling industry.
Upon learning of the lease to
Minuteman, the township zoning
officer issued a notice of violation to
Itama. Itama then appealed to the
board, again asserting Minuteman’s
use was a continuation of the nonconforming pre-existing use. However,
the board concluded that, unlike the
use that KMI intended to make of
the property, Minuteman’s use included, inter alia, the parking of a large
number of vehicles on the property, a
non-conforming use that the school
district had abandoned more than 12
months prior to selling the property to
Itama. For these reasons, Minuteman’s
operation was not a continuation of a
non-conforming pre-existing use, and
was not permitted. Itama appealed to
the Westmoreland County Court of
Common Pleas, which affirmed. Itama
then appealed to the Commonwealth
Court asserting: (1) the board’s decision on Itama’s application for KMI’s
proposed use was the law of the case
and could not be reversed in reviewing the application for Minuteman’s
proposed use, (2) the board’s decision
in the application relative to KMI was
res judicata, and (3) that the record did
not establish that the school district
had in fact abandoned the non-conforming pre-existing use.
On appeal, the Commonwealth
Court reversed, concluding that, since
Minuteman’s use was significantly different than the use KMI had intended
to make, the doctrines of Law of the
Case and res judicata did not apply. The
board was correct in conducting a de
novo review of the Itama’s application.
However, in order to conclude that the
non-conforming pre-existing use had
Continued on page 21
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been abandoned, the evidence had to
establish that the school district had
either actually abandoned the use, or
had intended to do so. In reviewing
the record, it was evident the school
district continued to use the property
through July of 2013 to maintain and
fuel vehicles, activities that inherently
required parking. Thus, there was
insufficient evidence to establish the
actual abandonment of, or the intent
to abandon, the non-conforming-preexisting use, and the board had erred in
denying Itama’s application.

Residential Land Development:
Municipality’s duty to act in good faith
when reviewing land development
application

Honey Brook Estates, LLC vs. Board
of Supervisors of Honey Brook Township, 2016 Pa. Commw. LEXIS 52
(2016)
Did the township act in bad faith
in reviewing a developer’s application
to construct a townhouse development
on lands it was contemplating rezoning from residential to agricultural use.
Honey Brook Estates, LLC (developer) owned 40-acres of real property
(property) in Honey Brook Township (township) Chester County. The
property was situated in the township’s
residential district, which permitted
the construction of single family and
multi-family dwellings. In May of
2006, approximately five months after
it purchased the property, the developer learned the township was contemplating an amendment to its zoning
ordinance (ordinance), to rezone most
of the property to agricultural, and
that a public hearing on this proposed
amendment was to take place on June
14, 2006. On June 13, 2006, the
developer filed a preliminary subdivi-

sion and land development plan with
the township, seeking to develop 78
townhouses on the property. The township’s engineer concluded the plan was
defective in several technical aspects,
and refused to forward the plan for
consideration by the township’s planning commission.
Ten days later, the developer submitted amended preliminary plans
that addressed these technical issues.
Thereafter, on July 5, 2006, the township adopted the amendments to the
ordinance, and rezoned virtually all
of the property to agricultural. These
amendments were adopted pursuant
to the township’s 2006 comprehensive
plan, the goal of which was to preserve
the township’s remaining open space.
Thereafter, on July 10, 2006, the township’s manager rejected the developer’s
amended preliminary plan, asserting
it was deficient in several technical
aspects not previously raised by the
township’s engineer. However, the
township’s solicitor concluded that the
actions of the engineer and manager
were inconsistent with the township’s
prior practices relating to preliminary
subdivision plans, and advised the
township to forward the plans to its
planning commission for review. The
township did so without informing the
developer, and the planning commission recommended that the township’s
Board of Supervisors (board) deny the
application. The developer submitted
additional documents and information
that it believed addressed the concerns
raised by the planning commission, but
the township manager failed to provide
these documents to the board when it
considered the application. The board
denied the application, and the Chester
County Court of Common Pleas affirmed.
On appeal, the Commonwealth
Court reversed. The court concluded
that, under long-standing Pennsylvania
case law, a municipality is required

to act in good faith when reviewing a
proposed development plan. This duty
includes, but is not limited to, advising
the applicant of any technical issues
that exist with its application, and
affording the applicant a reasonable
opportunity to respond or to amend
its proposed plans. In this instance,
the township failed to discharge this
duty. Not only did the township twice
refuse to submit the developer’s plans
for review on technical issues, it failed
to meet with the developer to discuss
these issues. Furthermore, after informing the developer that its plans were
incomplete and would not be submitted to the planning commission, the
township submitted the application
to the planning commission without
informing the developer, and recommended the planning commission
recommend that the supervisors deny
the application. As each of these actions denied the developer the opportunity to have its application properly
reviewed, they constituted bad faith
on the township’s part. Furthermore,
since the record established that the
alleged defects in the developer’s plans
were neither substantial nor incapable
of correction, the developer’s proposed
plan was not facially defective, and the
developer was entitled to have its plans
reviewed under the ordinance in effect
at the time its application was filed,
not the subsequently revised ordinance
that rezoned most of the property from
residential to agricultural.

Zoning Ordinance: Definition of
“Family”

Hartman vs. Zoning Hearing Board
of Cumru Township, 2016 Pa. Commw. LEXIS 77 (2016)
This matter addressed the issue of
whether the occupants of a proposed
home for terminally ill individuals
constituted a “family” under the applicable zoning ordinance. St. Francis
Continued on page 22
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Home (St. Francis) filed building and
construction permit applications to
construct a single-family residence
(home) on a vacant lot (property) in
Cumru Township (township), Berks
County. The property was in the
Township’s High Density Residential
(HR) zoning district, and St. Francis
intended to use the home to provide
care to three terminally ill individuals in a family-like atmosphere. The
home would have three bedrooms with
private bathrooms, as well as a common living room, dining room and
kitchen. Residents in the home would
be assisted by a staff of four volunteers
who visit daily to provide comfort and
assistance with daily activities, although
the residents would be responsible for
contracting for their own medical care
and services. The Township zoning
officer approved St. Francis’ applications and issued a building permit and
a construction permit.
Following the issuance of the
permits, Joshua and Ashley Hartman
(Hartmans) owners of the residence
adjoining the property, appealed to
the Township’s Zoning Hearing Board
(board). The Hartmans asserted that,
since the Township’s zoning ordinance
(ordinance) only permitted singlefamily residences in the HR District,
the permits were issued in error as the
proposed residents of the home do not
constitute a “family” under the Ordinance. The board denied the Hartmans’ appeal and the Berks County
Court of Common Pleas affirmed.
On appeal, the Commonwealth
Court affirmed. The court noted the
Ordinance provided that only “singlefamily” detached dwellings were permitted in the HR District, and “singlefamily detached dwelling” was defined

as a “ ... building arranged, intended or
designed to be occupied exclusively as
a residence for one (1) family and having no common wall with an adjacent
building.” Furthermore, the ordinance
defined “family” as a “ ... group of not
more than four (4) persons unrelated
by blood, marriage or adoption, living together in a single dwelling and
maintaining it as a functional common
household. The term “family” shall
be deemed to include any domestic
employees or gratuitous guests but
shall not include any roomer, boarder,
lodger or persons residing in a group
home.” In this matter, the record established that the residents of the home
would share a common kitchen, living
room and dining area, and would each
have access to all areas of the home.
Furthermore, there exists long-standing
precedent in Pennsylvania that the
definition of “family” as set forth in a
zoning ordinance is to be broadly construed. For these reasons, the proposed
occupants of the home constitute a
“family” under the zoning ordinance,
and the permits were properly issued.

Contract for sale of real property:
Specific performance

Oliver vs. Ball, et. al, 2016 Pa. Super.
45 (2016)
Is a contract purchaser of vacant
land entitled to specific performance
when the sellers refused to convey title
pursuant to the agreement of sale?
Jerome Oliver (Oliver) entered into
an agreement of sale (agreement) to
purchase from Larry M. Ball, Danny
R. Ball, Larry J. Ball and Mary H. Ball
(Balls) two tracts of land (property)
totaling approximately 71.5 acres in
Cranberry Township, Butler County.
When the closing date set forth in the
agreement arrived, the Balls refused to
tender a deed to Oliver. Oliver then
commenced an action against the Balls
and their real estate agents seeking specific performance, as well as monetary

damages.
Following the closing of pleadings,
Oliver’s specific performance claim was
severed from his damage claims and
the matter proceeded to trial. After
the initial phase of the trial, the court
concluded a valid agreement of sale
existed, and the Balls had breached this
agreement. The trial then proceeded
to the damages phase, where Oliver
offered testimony in support of his
specific performance claims. In particular, Oliver testified that he wanted to
purchase the property for investment
purposes, that there was timber on the
property he intended to harvest, and
that he intended to use the mineral
rights which were to be conveyed with
the property. Oliver also testified the
property was attractive to him due to
its location only five miles from his
residence. However, on cross-examination, he admitted he owned numerous
investment properties as far away as
Westmoreland and Crawford Counties.
At the completion of Oliver’s testimony, the Balls moved for a compulsory non-suit, asserting Oliver failed
to establish his right to specific performance. The trial court, concluding
Oliver had failed to establish that the
property contained any unique features
such that Oliver could not purchase
similar land elsewhere, granted the
motion, and dismissed Oliver’s specific
performance claims with prejudice.
On appeal, our Superior Court
reversed, stating specific performance is
an equitable remedy to which a party is
entitled only if they can establish they
have no adequate remedy at law. However, Pennsylvania courts have consistently held that specific performance is
an appropriate remedy for a real estate
purchaser in instances where the seller
refuses to convey title pursuant to an
agreement of sale. In this matter, there
was no question a valid agreement
of sale existed, or that the Balls had
Continued on page 23
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breached that agreement. The only
issue before the court was whether the
property had unique features such that
it could not be replicated by another
parcel of land. In support of his specific
performance claims at trial, Oliver
testified the property had features such
as a wet weather stream, timber and
minerals, and that his interest in the
purchasing the property was significantly influenced by the property’s
close proximity to his residence. Each
of these factors served to render the
property unique such that it could not
be replicated by another parcel of land.
As such, Oliver had no adequate remedy at law and was entitled to specific
performance under the agreement.

Real Estate Tax Sale: Right to redeem

City of Philadelphia vs. Philadelphia
Scrapyard Properties, LLC, 2016 Pa.
Commw. LEXIS 95 (2016)
This matter addressed the issue of
whether a property owner had timely
redeemed real property sold at a tax
sale. Philadelphia Scrapyard Properties,
LLC (Scrapyard) owned an apartment
building (property) in Philadelphia
(city), which was leased to students
attending Temple University. Scrapyard
was delinquent in its real estate taxes.
The city filed liens and subsequently
scheduled the Property for tax sale,
which was held on March 20, 2014.
The property was purchased by KT
Management, LLC (KT) The Philadelphia sheriff’s office tendered a deed for
the Property to KT on April 16, 2014.
On May 22, 2014, Scrapyard filed a
motion to redeem the property, asserting that, since the property was a residential structure consistently occupied
for the 90 days immediately before
the tax sale, it had nine months from
the date of the tax sale to redeem the

property pursuant to 53 P.S. § 7293(c),
(which provides a nine-month redemption period for real property sold at tax
sale if that property is “continuously
occupied by the same individual or basic family unit as a residence for at least
90 days prior to the date of the sale and
continues to be so occupied on the date
of the acknowledgment of the sheriff’s
deed.”) In response, KT claimed that,
since the property was an apartment
building and, during the 90-day period
prior to the tax sale, one of the tenants
moved out and had been replaced by
another tenant, the property had not
been consistently occupied by the same
individuals. Thus, no right of redemption existed. The trial court granted
Scrapyard’s motion and ordered that it
be permitted to redeem the property.
On appeal, the Commonwealth
Court affirmed. The court noted the
purpose of the redemption statute is to
promote justice and assure owners of
residential properties be given an opportunity to redeem properties lost at
tax sale. As such, the redemption statute must be liberally construed, with
deference given to the taxpayer who
has made a bona fide effort to redeem
his/her property in accordance with the
statute. In this instance, there was no
question the property was residential in
use and had been consistently occupied
for the requisite period set forth in the
redemption statute. Therefore, since
Scrapyard filed its redemption motion
timely, the trial court properly granted
redemption.

Land Use Appeal: Board’s duty to
provide objectors with written notice of
decision.
Pendle Hill v. Zoning Hearing Board
of Nether Providence Township; Appeal of Brophy, 2016 Pa. Commw.
LEXIS 122 (2016)
Is a party who objects to a land use
application entitled to receive written
notice of the zoning board’s decision

regarding that application? Pendle
Hill, a non-profit corporation, was
the owner of a single-family residence
(property) in Nether Providence Township (township), Delaware County. In
February of 2014, Pendle Hill filed an
application with the Township Zoning Hearing Board (board) seeking to
use the property as a residence for an
adjacent retreat center it operated. The
board conducted two separate hearings,
and William and Erin Brophy (objectors), owners of lands close to the property, appeared in opposition. At the
conclusion of its second hearing, the
Board orally denied Pendle Hill’s application, and issued a written decision
several months later. In the interim,
Pendle Hill appealed the board’s determinations to the Delaware County
Court of Common Pleas. However,
neither the board’s written decision nor
Pendle Hills’ notice of appeal were ever
served upon the objectors.
The trial court conducted a hearing
on Pendle Hills’ appeal, in which the
objectors did not participate. Thereafter, it issued a decision affirming
the board’s determinations. However,
Pendle Hill and the township subsequently reached an agreement whereby
the dispute would be resolved pursuant
to the Federal Religious Land Use and
Institutionalized Persons Act (RLUIPA)
(42 U.S.C. §§2000cc-2000cc-5) and
the trial court reversed it prior decision, holding that the board’s denial of
Pendle Hill’s application was reversed
pursuant to RLUIPA. Five months
later, the objectors filed a petition to
open judgment and to intervene in
Pendle Hill’s land use appeal nunc
pro tunc asserting that, since they had
never been provided with a copy of the
board’s written decision, or of Pendle
Hill’s land use appeal, they had been
deprived of their right to participate
in the appeal. The trial court, finding
that the objectors were on notice of the
Continued on page 24
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board’s decision through their being
present at the time that the oral decision was rendered, concluded that they
had failed to act with due diligence in
monitoring the status of the application, and were not entitled to nunc pro
tunc relief.
On appeal, the Commonwealth
Court reversed. In issuing its ruling,
the court noted that Section 908(10)
of the Municipalities Planning Code
(53 P.S. § 10908(10)) requires that
a zoning hearing board provide all
persons who file their names with the
board prior to the date of the board’s
last hearing on a zoning application
with written notice of its final decision
on that application. In this matter,
although the objectors appeared at the
hearings on Pendle Hill’s application,
and filed their names and addresses
with the board, the board had failed
to provide them with the requisite
notice of its final decision. Therefore,
the matter had to be remanded to the
trial court for a hearing on whether the
board’s failure to provide the objectors with notice of its final decision on
constituted the “extraordinary cause”
required to justify the granting of the
objectors’ petition to intervene nunc
pro tunc, with the objectors bearing the
burden of proof.

Eminent Domain: Declaration of
Taking need not be filed within one
year of Secretary of Transportation’s
authorizing plan of acquisition

In Re: Condemnation by the Commonwealth of Pennsylvania, Department of Transportation, of Right-ofWay for State Route 0095, Section
BSR, in the City of Philadelphia. Appeal of: Commonwealth of Pennsylvania, Department of Transportation,
2016 Pa. Commw. LEXIS 68 (2016)

This matter addressed whether a
declaration of taking was properly
stricken as untimely filed. On March
7, 2013, the Pennsylvania Secretary of
Transportation (Secretary) authorized
a plan of acquisition (2013 Plan) to
acquire by eminent domain 44 properties at the base of the Betsy Ross Bridge
in Philadelphia for purposes of improving Interstate 95. Four of these properties were titled in Row-Row, LLC
(owner). The Pennsylvania Department
of Transportation (PennDOT) subsequently filed the 2013 Plan in the
office of the Philadelphia County Recorder of Deeds. On Feb. 27, 2014, the
Secretary signed a revised plan (2014
Plan), which purported to revise and
reauthorize the 2013 Plan. PennDOT
then recorded the 2014 Plan and, on
April 21, 2014, filed a declaration of
taking (declaration) condemning the
properties. Following the filing of the
declaration, the owner filed preliminary
objections asserting, inter alia, that the
declaration was untimely since it had
not been filed within one year of the
Secretary’s initial authorization of the
taking. The trial court, without conducting a hearing, concluded that the
declaration was untimely pursuant to
Section 302(e) of the Eminent Domain
Code, sustained the preliminary objections, and dismissed the declaration.
On appeal, the Commonwealth
Court reversed. The court found that
Section 302(e) of the Eminent Domain
Code (Code) (26 P.S. §302(e)) provides that “[t]he condemnor shall file
within one year of the action authorizing the declaration of taking a declaration of taking covering all properties
included in the authorization not
otherwise acquired by the condemnor
within this time.” However, there is no
language within Section 302(e), or any
other section of the Code supporting
a conclusion that Section 302(e) was
intended to serve as a statute of limitations requiring the acquiring entity

to complete the taking of the lands
needed for a public project within
one year of the resolution authorizing
the taking, or be forever barred from
proceeding. Furthermore, such an
interpretation of Section 302(e) would
significantly hinder a condemning
authority’s abilities to use its powers
of eminent domain, and was certainly
not what our legislature had intended
in enacting the code. For these reasons, the trial court’s interpretation of
Section 302(e) was erroneous, and its
dismissal of the declaration had to be
reversed.

Oil and Gas Lease: Estoppel by deed

Shedden v. Anadarko E&P Company,
L.P., 2016 Pa. LEXIS 689 (2016)
This case addressed an unusual set
of facts where an oil and gas lease was
executed by a property owner who
mistakenly believes he holds title to
all oil and gas rights under the parcel.
Does the fact the owner later acquires
all those rights convey those additional
rights at that later date?
On or about May 23, 2006, Leo
and Sandra Shedden (Sheddens)
entered into an oil and gas lease (lease)
with Anadarko E&P Company, L.P.
(Anadarko) leasing the oil and gas
rights under a 62-acre parcel (property) in Tioga County. The lease had
a five-year term, with a right to renew at Anadarko’s option. However,
during a subsequent oil and gas title
search performed for Anadarko, it was
discovered Sheddens only owned onehalf of the oil and gas rights under the
property. The other one-half had been
reserved to Ezra and Emma Baxter
(Baxters) pursuant to a Feb. 21, 1894
deed. As a result, Anadarko only paid
the Sheddens the agreed-upon per-acre
bonus payment for one-half of the total
acreage of the property. Thereafter, the
Sheddens commenced a civil action in
the Tioga County Court of Common
Continued on page 25
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Pleas against the Baxters’ heirs, seeking
to quiet title to the other one-half. On
July 30, 2008, the Sheddens obtained
a final judgment in quiet title, thereby
obtaining title to all of the oil and gas
rights for the property.
On March 31, 2011, Anadarko notified Sheddens it was exercising its option to renew, and mailed them a check
for the requisite per acre bonus for the
entire acreage. In response, Sheddens
commenced an action in the Tioga
County Court of Common Pleas seeking a judicial determination that the
lease only covered the oil and gas rights
to one-half of the property, as they had
not held title to the other one-half of
the rights at the time the lease was executed. In response, Anadarko argued,
inter alia, that it was the Sheddens’
intention to lease all of the oil and gas
rights under the property, and that they
were contractually estopped from asserting that one-half of the oil and gas
rights were not subject to the lease. The
trial court entered summary judgment
for Anadarko, concluding the lease
covered the entire property and had
been validly extended. Our Superior
Court affirmed at 2014 PA Super 53,
2014 Pa. Super. LEXIS 129 (2014),
noting the long standing doctrine in
Pennsylvania of “estoppel by deed.”
This doctrine provides that, when a
party conveys lands to which it does
not have title, and then subsequently
obtains good title to those lands, the
title acquired immediately inures to
the grantee’s benefit. Here, the lease
included a provision whereby Sheddens
warranted that they held title to all of
the oil and gas rights attendant to the
property. As such, once the Sheddens
completed their quiet title action, and
acquired title to the Baxters’ one-half

interest in the oil and gas rights, those
rights became subject to the lease.
On appeal, our Supreme Court
affirmed on the sole issue of whether
the doctrine of estoppel by deed could
apply. The court stated an oil and
gas lease is a contract, and must be
reviewed under principles of contract
law. While a contract can be modified,
the lease specifically provided that, in
the event a title search concluded the
Sheddens owned the oil and gas rights
to less than the entire tract, the total
amount of per-acre bonus they receive
would be adjusted accordingly. As
such, Anandarko’s paying the Sheddens
the agreed upon per-acre bonus for
only one half of the property did not
constitute a modification of the lease.
The terms of the lease remained binding and, once the Sheddens acquired
title to the balance of the oil and gas
rights, those rights were subject to
the terms of the lease pursuant to the
doctrine of “estoppel by deed.”

Deficiency Judgment: Time period for
petitioning to establish fair market
value

Conestoga Bank, S/B/M First Penn
Bank, v. Tioga Investments II, LLC,
et. al, 2016 Pa. Super. 85 (2016)
In a matter of first impression in
Pennsylvania, a foreclosing lender
sought to petition to fix fair market
value on foreclosed properties for purposes of obtaining a deficiency judgment. Must the lender do so within
six months of the date of an incorrect
sheriff’s deed, or within six months
of the date of a subsequent corrective sheriff’s deed? Conestoga Bank,
S/B/M/ First Penn Bank (lender) held
a mortgage against five parcels (properties) in Philadelphia, and titled in
Tioga Investments II, LLC, et. al (borrowers). The borrowers defaulted, and
the lender confessed judgment (judgment) in the amount of $739,924.81.
The lender scheduled the properties

for sheriff’s sale, held on Nov. 7, 2013,
where the lender purchased the properties for $300,000. The Philadelphia
County Sheriff’s Office delivered a
deed to the Lender on Aug. 22, 2014.
However, this deed omitted the metes
and bounds descriptions of several of
the properties. On Sept. 29, 2014,
the sheriff’s office issued the lender a
corrective deed. On March 17, 2015,
the lender filed a petition to fix fair
market value for purposes of seeking
a deficiency judgment. In response,
borrower filed a petition asking the
court to mark the judgment satisfied,
released and discharged asserting that,
since lender filed its petition more than
six months after delivery of the original
sheriff’s deed, the petition was untimely. The trial court denied borrower’s
petition.
On appeal, our Superior Court
affirmed, noting that Section 8103 of
the Pennsylvania Deficiency Judgment
Act (Act) (42 P.S. § 8103) requires,
where a deficiency judgment is sought
subsequent to an execution proceeding, the judgment creditor must file a
petition to fix fair market value within
six months of the date title to the real
property is transferred. In this matter,
the lender had failed to file its petition
within six months of the delivery of the
original sheriff’s deed, but had filed its
petition within six months of the delivery of the corrective deed. Therefore,
since the language of the Act was not
clear as to which date should control,
the court looked to the plain language
of the Act, which contemplated that
the six-month period for petitioning to
establish fair market value would run
from the date of the delivery of a deed
to “real property sold.” With this in
mind, the court concluded the original
sheriff’s deed omitted the metes and
bounds descriptions of some of the
parcels comprising the property, and
thus did not convey title to “real propContinued on page 26
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erty sold.” Rather, it was the subsequent corrective deed, which set forth
the metes and bounds descriptions of
each of the parcels purchased, which
conveyed title to “real property sold.”
For these reasons, the date of delivery
of the corrective deed controlled for
purposes of petitioning to establish fair
market value, and the lender’s petition
was timely filed.

Real Estate Tax Exemption: Movie
theater as a purely public charity

Pocono Community Theater v.
Monroe County Board of Assessment
Appeals, 2016 Pa. Commw. LEXIS
177 (2016)
Does a public theater qualified as
a purely public charity entitled to real
estate tax-exempt status? Pocono Community Theater (theater) is a non-profit
entity created to preserve a historic
movie theater in East Stroudsburg,
Monroe County. It has received Section 501(c)(3) status from the IRS and
is exempt from both federal and state
taxes. Its sole employee is a general
manager, and its by-laws identify its
purpose to be to “provide independent and art films offering a unique
cinematic experience that enlivens the
human spirit and promotes learning;
while promoting local visual artists
on the stage and in exhibition.” The
theater annually hosts an estimated
100 community programs such as artist
receptions and lectures and donates
both theater and advertising space for
educational programs. It also screens
independent films almost 365 days a
year. Ticket sales and contributions
constitute the theater’s sole streams of
revenue.
In July of 2013, the theater applied to the Monroe County Board of
Assessment Appeals (board) seeking

real estate tax-exempt status as a purely
public charity. The board denied the
request. The theatre appealed to the
Monroe County Court of Common
Pleas. The theater offered testimony
regarding the events it sponsored or
hosted including monthly meetings of
a local high schools’ Gay and Straight
Alliance student group, screening a
documentary on bullying for local students, teaching children how to write
and film screenplays, fundraising for
medical research, art exhibits and film
festivals for a local college. The trial
court, concluding that the theater did
not relieve the government of a burden,
sustained the board’s determinations
and denied the appeal.
On appeal, the Commonwealth
Court reversed. In order to qualify as
an institution of purely public charity entitled to real estate tax exempt
status, an entity has to satisfy the
five-prong test established in HUP v.
Commonwealth, 507 Pa. 1, 487 A.2d
1306 (1985) (The HUP Test), which
provides that an entity qualifies if it: (a)
advances a charitable purpose; (b) donates or renders gratuitously a substantial portion of its services; (c) benefits
a substantial and indefinite class of
persons who are legitimate subjects of
charity; (d) relieves the government of
some of its burden; and (e) operates
entirely free from private profit motive. Furthermore, pursuant to Fayette
Resources, Inc. v. Fayette County Board
of Assessment, 107 A.3d 839, 845 (Pa.
Cmwlth. 2014), if an applicant satisfies
the HUP Test, it must also establish
that it satisfies the statutory requirements of Section 5 of the Purely Public
Charity Act (10 P.S. §§ 371-385).
There was no dispute the theater
satisfied prongs (a), (b), (c) and (e) of
the HUP test. Furthermore, it was
evident that the trial court had applied prong (d) of the HUP test too
narrowly. The evidence the theater
provided established it supported and

advanced many of the causes that our
government has chosen to support. For
example, our government has assumed
responsibility for promoting the arts,
and the theater allows performing arts
groups and art exhibits free use of its
facility. Also, the screening of films is a
cultural activity, and our government
has frequently assumed responsibility
for promoting cultural initiatives. As
such, the theater satisfied prong (d) of
the HUP test. Furthermore, the theater’s being awarded 501(c)(3) status
by the Internal Revenue Service, as well
as other information contained in the
record, established its compliance with
Section 5 of the Charity Act. Thus,
the theater qualified as a purely public
charity under Pennsylvania law, and
was entitled to real estate tax-exempt
status.

Eminent Domain Proceeding:
Calculation of delay damages

Lang vs. Commonwealth, Department
of Transportation, 2016 Pa. Commw.
LEXIS 125 (2016)
This matter addressed the issue of
whether delay damages are owed on
estimated just compensation in an
eminent domain proceeding. Andrew
Lang (Lang) owned an industrial park
(property) in Millvale Borough, Allegheny County. On March 31, 2009, the
Pennsylvania Department of Transportation (PennDOT) filed a declaration
of taking condemning the property.
Thereafter, on Aug. 25, 2009 and
Oct. 2, 2009, PennDOT paid Lang
$1,500,000 and $500,000 respectively
as estimated just compensation (EJC)
for the taking. Lang was not satisfied
with the EJC paid, and filed a petition for the Appointment of a board of
viewers in the Allegheny County Court
of Common Pleas. A board of viewers
was appointed, conducted a hearing,
and concluded Lang was entitled to a
total of $2,000,000 in damages. Lang
Continued on page 27

Real Property, Probate & Trust Law Section Newsletter • Pennsylvania Bar Association • Summer/Fall 2016
26

Real Property Division

Real Estate Case Law
Update: 2016
Continued from page 26

appealed, and a jury trial was held,
awarding Lang $3,750,000 in total
damages.
Following the jury trial, Lang and
PennDOT entered into a stipulation
(stipulation) establishing June 6, 2009
as the date Lang surrendered possession, setting Feb. 7, 2014 as the final
date by which PennDOT had to pay
all sums to Lang, and establishing an
interest rate of 4.25 percent for all
delay damages owed. The stipulation
also provided that PennDOT was to
calculate delay damages “in accordance
with its interpretation of Section 713
of the Eminent Domain Code” from
the date Lang surrendered possession of
the property to the date final payment
was due. The trial court approved the
stipulation on Dec. 17, 2013 and, pursuant to the terms thereof, PennDOT
paid the agreed-upon sums to Lang,
and calculated delay damages from the
date that Lang relinquished possession
of the property. In response, Lang filed
a motion with the court seeking additional delay compensation, asserting he
was also entitled to delay compensation
on the EJC. The trial court denied the
motion.
On appeal, the Commonwealth
Court affirmed. The court noted Section 713(c) of the Eminent Domain
Code (26 P.S. § 713(c)) provides that
delay compensation is to be calculated
from the date that the condemnee
relinquishes possession of the condemned lands through the date all
amounts due to the condemnee are
paid. Furthermore, there is no provision in the Eminent Domain Code
that requires a condemnor to pay delay
damages on EJC. As such, although
Lang surrendered possession of the
property on June 6, 2009, delay dam-

ages could not be calculated until the
date that final payment was due, being
Feb. 7, 2014.

Real Estate Tax Assessment Appeals:
Right to appeal nunc pro tunc

Croft v. Board of Property Assessment,
Appeals and Review, et. al, 2016 Pa.
Commw. LEXIS 111 (2016)
When may a property owner file
assessment appeals nunc pro tunc? On
Sept. 19, 1999, William and Helen
Croft (Croft), took title to a residence
(property) in the Ben Avon Heights
Borough, Allegheny County. The deed
into Croft identified the property as
“Lot Nos. 88 and 89 in the Little Plan
of Lots,” and included the block and
lot numbers for each of the two lots
that comprised the property. Lot No.
89 is an L-shaped lot on which a majority of the house and adjacent garage
are located, while Lot No. 88 is a rectangular lot on which a small portion
of the house and part of the garage are
situated. The deed was recorded with
the Allegheny County Department of
Real Estate on Sept. 30, 1999. However, when the deed was processed, the
Department of Real Estate transferred
only No. 89 to Croft, while Lot No.
88 remained in the Sellers’ name. As a
result, neither Croft nor his mortgage
lender received any real estate tax bills
for Lot No. 88 from 1999 through
2013, and all real estate taxes for those
years went unpaid.
In early 2013, Croft learned Lot
No. 88 had never been transferred,
and that there were significant tax liens
against it. In response, Croft contacted
the various taxing authorities, as well
as the Allegheny County Block and
Lot Department and the Allegheny
County Office of Property Assessment
to correct the issue, and to receive relief
from the real estate tax liens. Unable to
obtain any relief, Croft attempted to
file assessment appeals on Lot No. 88
for the tax years 1999 through 2013

with the Allegheny County Board of
Property Assessment, Appeals, and
Review (Board). However, the board
dismissed the appeals as untimely, and
Croft filed a petition in the Allegheny
County Court of Common Pleas seeking leave to file assessment appeals nunc
pro tunc. The court denied the petition,
concluding Croft had constructive
knowledge that the property consisted
of two separate lots based upon the
language of the deed, and that he was
not entitled to file assessment appeals
after the fact.
On appeal, our Superior Court
reversed, noting that nunc pro tunc
assessment appeals are permitted where
the party seeking relief can establish an
administrative breakdown in the operations of the relevant taxing authorities.
In this matter, the record established
repeated administrative breakdowns.
First, the Allegheny County Department of Real Estate failed to transfer
title to Lot No. 88 into Croft’s name
when it processed the deed. Second,
the taxing authorities continued to
send real estate tax bills for Lot No. 88
to the Sellers for 15 years after Croft
had taken title. Finally, when the taxing bodies moved to sell Lot No. 88 at
an upset tax sale, and were unable to
serve the sellers with notice of that sale,
they made no effort to investigate the
current ownership of Lot No. 88. For
these reasons, Croft had established the
existence of administrative breakdowns
sufficient to justify the filing of nun pro
tunc appeals, and was permitted to file
such appeals.
Frank Kosir Jr. is counsel to Meyer,
Unkovic & Scott LLP in Pittsburgh and
is a member of the firm’s Real Estate and
Lending, Litigation and Dispute Resolution and Construction Law Groups.He
can be reached at fk@muslaw.com.
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List Threads of Interest
Compiled and edited by Griffin B. Evans, Esq.

What is a Listserv?
A listserv is an electronic mailing list that
allows subscribers to exchange information with
each other simultaneously. Joining a Listserv
is like having a live conversation with a group,
only all communication is by e-mail. When you
subscribe to a listserv, you are able to e-mail all
Listserv members via just one e-mail address.
To subscribe to a RPPT listserv, go to the PBA
homepage at www.pabar.org and sign in under
“Member Login” in the upper right corner of the
page. Then click on “Sections” at the top left of
the homepage to locate the RPPT Section. The
“Listserv Sign-up” button is on the committee’s or
section’s main page. Once subscribed to a Listserv
you will get the following confirmation message:
“File sent due to actions of administrator traci.
raho@pabar.org.”
To unsubscribe from the Real Property
Listserv, send a message to listserv@list.pabar.
org with “unsubscribe realproperty” in the body.
To unsubscribe from the Probate & Trust Listserv,
send a message to listserv@list.pabar.org with
“unsubscribe probatetrust” in the body.
To change your e-mail address, you must
unsubscribe the old e-mail address using the old
e-mail address and subscribe the new e-mail
address using your new e-mail address. Sending
an e-mail to the list will not change your e-mail
address on the listserv.
To send a message to members of the
Real Property Listserv, address your e-mail to
realproperty@list.pabar.org. To send a message to
members of the Probate & Trust Listserv, address
your e-mail to probatetrust@list.pabar.org.
To reply only to the sender, hit “Reply,” and
type your personal reply to the sender. This
response will only go to the sender, not to the
entire Listserv membership. You can manually
add other recipients outside of the sender or the
membership.
To reply to the entire Listserv membership,
hit “Reply to All,” and type your response in the
message body. This response will go to the sender
and also to the entire Listserv membership.
For customer service, contact Traci Raho, PBA
Internet coordinator, 800-932-0311, ext. 2255.

Recorder of Deeds Refusal

My client, one of seven children in
a family, was grantee along with his six
siblings on a fiduciary deed from their
father’s estate. Several weeks ago, he
purchased the interest of one sibling
and recorded that deed. Shortly thereafter, four of the other siblings decided
to give their interests in the property to
client, and executed individual deeds
to him. When he took the four individual deeds to the Recorder’s Office,
the clerk refused to accept the deeds
for recording unless and until he was
able to get the fifth sibling to sign over
his share to client. Client said the clerk
told him, “it would be too confusing” to record the proffered deeds. I
haven’t researched this, but I doubt the
Recorder can legally refuse to record
a properly executed deed on the basis
of “confusion.” Should I just write a
sternly written letter to the Recorder
on this? -BW
• I'm no dirt attorney, but you may
want to cite the statutory authority
which the Recorder is granted and
politely point out that refusing to
record a deed because it is confusing
to him or her is not included among
those powers. -MM
• Give the Recorder of Deed's Solicitor a call and chat about this. Then
maybe Recorder of Deed will be more
accommodating? Worst-case scenario
could be a Mandamus action against
Recorder of Deed, but I cannot imagine this scenario getting to that point.
-JY
• I had a Recorder refuse to record
a deed. I personally went to the
Recorder of Deed's Office and
demanded that she record the deed
immediately. She did. This may not
be an option for you, depending on

Griffin B. Evans
which Recorder’s Office. In my case,
the office was conveniently across the
street from my office. -JM

Inheriting Guns?

A client would like to make a
specific bequest of his guns (“shot gun”
and “hand guns” is what I know at the
moment) to adult persons in his Will.
I would appreciate thoughts on what
questions I need to ask to make certain
that the guns can be transferred by bequest or what protections I need to put
in place for the executor. Client likes to
keep things simple, so a gun trust (not
that I know much about those either)
is likely not a suggestion the client
would go with. -JR
• Generally, I suggest to my older
clients who wish to make specific
gifts that they simply do so during
lifetime. That may apply here to a
degree. However, the transfer of ownership of firearms is different both
because of their nature and federal
Continued on page 29

Real Property, Probate & Trust Law Section Newsletter • Pennsylvania Bar Association • Summer/Fall 2016
28

List Threads of Interest
Continued from page 28
regulations. If the client is interested
in intervivos gifts, go to a local gun
shop with a FFL - Federal Firearms
License - to effect a lawful transfer of
ownership. -RD
• On personal property, I like more
specific descriptions. On the gun
issue specifically, I would make the
bequest “on the condition that [beneficiary] is at the time of my death
lawfully able to own and possess the
firearms” and that the firearms are
to be transferred through a licensed
federal firearms licensee. I would add
a sentence revoking the bequest and
disposing of them otherwise if the
specific beneficiary cannot lawfully
possess at the time of testator’s death.
For an executor handling firearms,
one of the key issues is whether the
recipient is lawfully able to receive
and possess, or whether the beneficiary is a “prohibited person” under
the law. Transfers through a licensed
dealer help address many of these
concerns during the administration,
but the concern at the drafting stage
is to address what happens if for any
reason the recipient cannot lawfully
receive the bequest. -EO

Mortgagee as Estate Claimant?

H & W own property as Tenants
by the Entirety. They have 2 mortgages
against it. Each signed both mortgages.
H is killed in a motor vehicle accident. M&T Bank (second mortgage
holder) filed a claim against H's estate
even though W continues to pay the
mortgage. I have never seen this, but I
assume they can file a claim.
The practical aspect of this is if I
have to pay the claim off, there will
be no proceeds left from the personal
injury lawsuit for W (in fact, the estate
will be insolvent). Has anyone faced
this? -MB

• Yes, a mortgagee is not required to
foreclose on a mortgage, but can file
a claim against the estate and get paid
from the general assets of the estate.
But in this case, unless there has been
a default, there is nothing currently
due, and the mortgagee is only entitled to future monthly payments.
20 Pa.C.S. 3387 addresses the problem of “a claim which is not due but
certain to become due.” But I would
argue that the claim is not really the
full amount of the mortgage, but the
possibility of a loss if the surviving
spouse defaults. So the real remedy
should be section 3388, “claims not
certain to become due,” which allows
an additional remedy, “Making such
other provisions for the disposition
or satisfaction of the claim as shall be
equitable.”
Of course, you can pay off the second
mortgage and try to get new financing for a different second mortgage,
but I can think of all sorts of reasons
why you cannot do that or do not
want to do that.
• So you should try to negotiate with
the second mortgage holder. Otherwise, you will be in court arguing
about the possible application of sections 3387 and 3388. -DE
• Would the Garn-St. Germain Depository Institutions Act of 1982 apply to the second mortgage? I know
it prevents a financial institution
from accelerating a mortgage debt or
enforcing a "due on sale" clause when
a home is transferred to a beneficiary
after the death of the owner. In this
case one owner is still alive and making payments. -LS
I have filed a contingent claim
against the estate of a guarantor in a
commercial mortgage loan. From my
perspective, it simply prevented the
Estate from distributing assets without working out a deal with us.
From the lender’s perspective, the

husband and wife are jointly liable for
the debt. The mortgage offers security
for the debt, but the obligation is the
note, for which the husband and wife
are presumably jointly and severally
liable. The lender is probably most
concerned about the wife’s ability to
service the debt.
It is unlikely that a reputable bank
would want to foreclose on a recent
widow. That is bad for business, and
not an efficient use of bank resources.
It may be a matter of either getting
her approved to support the debt as
it exists, or using some of the money
to pay down the debt and modify
the repayment terms to a level that
she can afford. In any case, from the
banking law side of things, the lender
cannot demand immediate payment
for sums that are not due yet, unless
there is a due on death clause (I do
not know whether there are estate
laws that lead to another outcome),
but there is a risk that the lender
might be holding out its hands at a
future date, so be careful about what
assets you distribute before the matter
is resolved. -GW
• I will add to the group discussion my
earlier reply to the original inquiry:
Note that only survival action proceeds go to the estate for distribution as probate assets. If the personal
injury case results in a substantial bias
towards Wrongful Death proceeds
(as most folks try to do to avoid
inheritance tax, etc.), those funds
go directly to the Wrongful Death
beneficiaries and pass outside of the
estate and the reach of decedent’s
creditors. -TD

Are Pets' Expenses Deductible?

Has anyone used veterinary bills
and pet expenses as deductions on the
inheritance tax return? - JM
• No, but I did take a deduction as an
administrative expense for Animal
Continued on page 30
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Rescue that housed the cats until we
found suitable homes. The will had
specific provisions that instructed
the executor how to handle the cats.
Don’t know if that helped get the
deduction or not. -SK
• I have taken pet boarding expenses
and euthanasia bill from the veterinarian. - SM
• I have used them as deductions. Pets
are personal property and have to be
cared for, maintained, transferred,
etc., just like cars.
There's a golden retriever sleeping under my desk as a write this. He gave
me a quite the look when I referred
to him as "personal property". -KD

Deeds for Same-Sex Spouses

How should I word my first married
same-sex deed? They are the grantors
and the grantees. Want to create tenancy by the entireties. So from Jane and
Mary, Grantors, to Jane, spouse and
Mary, spouse, Grantees(?); or Jane and
Mary, spouses and recite in the body
of the deed the date of marriage? What
is the adjective to be used after their
names? Any help appreciated. -LW
• I have used "A Married Couple". -OS
• First, make sure they are legally married. PA abolished common law marriage in 2005 (I think I have the year
correct). A same sex union agreement
that some states had is not the same

as being legally married, and I really
do not know whether PA gives such
unions any status or not. I assume
that if a couple attempts to hold real
property by the entireties, when not
legally married, the ownership converts to a tenancy in common. As for
the deed, I suggest:
Grantors: Jane and Mary, as tenants
[however manner they are now holding title].
Grantees: Jane and Mary, a legally
married couple, as tenants by the
entireties.
Recite within the body of the deed:
THE PURPOSE of this deed to
create a tenancy by the entireties between the grantors, a legally married
couple, therefore, making this conveyance exempt from Pennsylvania
Realty Transfer Tax. [assuming the
last phrase is correct, which I believe
it to be]. -JH
• I recently tried to record a deed
in Philadelphia from one spouse
into joint names with both spouses
(husband and wife—not a same-sex
marriage), and the Recorder’s office
would not accept the deed with the
transfer tax exemption without a
copy of the marriage license.
I don’t know if this is a common
practice, but I expect it will become
more common for recorders to want
proof of marriage, especially if the
parties appear to be of the same sex.
My understanding of Pennsylvania
law is that a deed to a married couple
creates a tenancy by the entireties
regardless of whether the relationship
is stated in the deed, unless there is
evidence of a different intent. I agree
that we should explicitly state both
the relationship and the way title is
taken, but I do not think that any
special words are required. -DE
• I recently recorded my 1st deed to a
same sex couple. Titled as “Jane and
Mary a married couple as tenants by

the entirety.” No issue with recording
in Westmoreland county. -GB
• I have been using “a married couple”
for many years, after having a dispute
among the happy couple as to whether husband or wife should be placed
first in the “as Husband and Wife”
phrase. And I have never had a deed
rejected for lack of that language.
Nor have I had to supply a marriage
license to record in Philadelphia (or
elsewhere).
Because Philly has had so many
fraudulent deeds recorded by individuals, they will ask for various documentation to be provided – when
recordings are done in person and
not by a title company or lawyer (via
scan). Because of the problems and
title confusion, I “sort of ” understand
their position. -MG
• See Estate of Reigle 652 A2d 853 (Pa.
Super 1995).
Mother and Son recorded a deed as
"Tenants by the Entireties" (and no
West Virginia jokes permitted). Based
on the intent of the parties to have
some sort of survivorship language
in the deed, the Superior Court held
that mother and son hold title as
Joint Tenancy with Right of Survivorship and not as Tenants in Common.
-MJ

Sale through Lottery?

Client has been trying to sell this
spec house with no luck. Therefore he
has come up with this:
He would like to sell chances to win
his house for $100 each. He would
need to sell about 4,000 tickets. With
this in mind, he would also donate
some of the proceeds to a local charity. Maybe $5,000 to fire department
or maybe $5,000 to a city mission.
He would also give some money to
the winner at closing to help with tax
obligations.
Is this legal and can I do it? -RM
Continued on page 31
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• If the charity is licensed to conduct
small games of change and a raffle, he
might be able to give the property to
the charity and then they raffle it off.
-JR
• I believe the only way to do this is to
donate the property and take a charitable deduction. Then the charity can
sell or raffle or whatever.
I agree this idea is gambling, which
is regulated, and there are many rules
about “sweepstakes” and the like.
-MG
• Could he donate the house, but get
a take-back non-recourse mortgage?
The charity would have to pay off
the mortgage note with the ticket
proceeds. -GW

Which Estate Owns the House?

Mother and Father own house as
Tenants by the Entirety. Father dies;
years later mother dies. Son is sole
beneficiary and executor of mother’s
estate. House is not specifically devised
to son. Only probate asset is the house.
Son dies 10 months later. Son’s wife is
appointed administrator of Mother’s
estate.

Can the administrator of mother’s
estate sell the house without any
involvement with son’s estate? This
question is about selling the house
and not the inheritance taxation of the
house (which is subject to tax in both
estates: as the house in Mother’s estate
and the proceeds from mother’s estate
in son’s estate). I know that we need a
death certificate for the father, but will
the title company want anything from
the son’s estate to close? -SK
• You stated that Son's wife is the
administrator of Mother's estate.
Assuming intestacy, therefore, and
considering that the son was alive
when mother died, I believe the
title company will want something
showing that son had elected not to
pursue the ownership, ie, disclaimed
(perhaps even by his non-action) his
interest. -MM
• I am reading it differently. Mother’s
estate's personal representative should
be able to sell realty in mother’s name
under powers in the Will if there is
one, or by statute unless the Will says
otherwise. Since there was no specific
devise, the title company should not
care about who the beneficiary of
the estate is. If this is not so, then all
beneficiaries would have to sign off
on all estate conveyances. There could
be an issue of bond if there was one
imposed on the Administrator at her
appointment.
That said, when in doubt, I often run
questions by my title company in
advance to be sure. - LS
• Yes, the Administrator controls the
real property and can sell it. -RB
• Just to play this out a little further
–301(b) of the PEF Code vested title
of real estate in son at mom’s death
and then would have subsequently
vested title to the real estate in the
son’s heirs at his death, subject to
the powers of the personal representative under Title 20 or under the

Will. 3311(a) of the PEF Code gives
the personal representative power to
sell the property, and the power still
remains with mom’s executor/administrator, rather than son’s? -LS
• Yes. I think a case which might be
helpful is the Quality Lumber case
which, as I recall (but have not read
in 20 years) confirms the priority
right in the personal representative
to sell the real estate and transfer
good title. Hope my recollection is
correct about the application of the
holding of the case. Nevertheless, the
PEF Code, as previously cited, vests
control in the personal representative
and empowers the personal representative to sell the property even if title
vested in the beneficiary immediately
upon the death of the decedent.
This is needed to assure a continuous and uninterrupted chain of title,
nevertheless being "defeaseable" by
the control and actions of a personal
representative.
Let us know what your title insurance
company thinks. -RB

Decedent Property in Other
Counties?

I have a question regarding the
transfer of real estate by a decedent’s
estate where the property is located in a
county other than the county the decedent resided. Section 3359 of the PEF
Code talks about “Record of Proceedings; County Where Real Estate Lies”
and indicates that certified copies of
proceedings may be recorded at the Recorder’s office in any county in which
the real estate lies. I am having trouble
deciding what is required as the section
says “may.” Would attaching a copy of
the will and a short certificate to the
deed be sufficient when the property in
question is specifically devised? -FM
• I recently had to do just this and
I attached copies of the executor's
official appointment (a short certifiContinued on page 32
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cate would be an equivalent) and a
copy of the will while referencing the
file location in the "estate county." I
did this to try to satisfy a future title
searcher. -EF
• I believe it is usually done by a Triple
Seal Exemplification from the Register of Wills of County A delivered
to the Register of Wills of County
B. Then there is a full record of the
proceedings to support the chain of
title in County B -DP
• I always get an exemplification of the
record from the county where the
estate is opened and then file that in
the county where the real estate is
located. After I receive the Notice of
Appraisement from Department of
Revenue, I file a certificate of payment of the inheritance tax from
the original county and then with
the county where the real estate is
located. This keeps the title clean and
open to any searcher and verifies the
payment of the tax on that specific
property. -GB

Washington County Assessments

Washington County places an assessed value of 25% of market value.
So a house assessed at $25,000 has a
market value of $100,000.
Using the Washington County
common level ratio, the market value
would be $238,000. I cannot adequately explain the difference to anyone.
Looking for a simple explanation.
This is a topic in Washington County

due to a court ordered reassessment.
Help please. -FB
• That is not correct.Washington
County is presently doing a reassessment, for the first time in 30 years.
On Jan. 1, 2017, the assessment will
be at 100% of fair market value.
Until then, the Common Level Ratio
for Washington County is 9.52.
So in theory, the fair market value is
9.52 times the assessed value under
the old assessment. So if the present
assessed value is $10,000, then the
FMV is $95,200. -DP
• I do not have a simple explanation
but would be interested in how a
court ordered reassessment came
about. Franklin County has not reassessed since 1964. -FM
• See the Commonwealth Court case at
2012 WL 8704479. The Washington
School District sued the Washington
County Commissioners in 2012, and
the Supreme Court denied the appeal
in 2013. They have been doing the
reassessment for the last 2 years. The
first wave of Reassessment Notices
went out this month. -DP
• There is a Philadelphia Inquirer article
from 1994 describing the origins of
what later became a court-ordered
county-wide reassessment that was
conducted in 2000 here in Delaware
County. –LK
Griffin B. Evans is of counsel with
Pressman & Doyle, LLC, in Delaware
County. He concentrates his practice in
the areas of estate planning and litigation
and can be reached at griffin.b.evans@
gmail.com

PBA Section
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A valuable link to other
lawyers like you.
Consider the possibilities:
• Increased number of case
referrals
• New professional relationships
• Information-sharing via
listservs and publications about
developments in your area of
practice

FREE Section Membership
You may qualify for one free
membership for the current year
in a PBA section of your choice
if 1) you are newly admitted to
practice (no previous admission in
any jurisdiction) and have joined
the PBA; or 2) you are a current
PBA member but have not
belonged to the selected section at
any time in the past five years.

To sign up, visit
http://www.pabar.org/public/
freesectionoffer.asp

(800) 932-0311
www.pabar.org
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ANNUAL RETREAT
AUGUST 10-12, 2016
The Inn at Pocono Manor, Pocono Manor, PA

1 Manor Drive
Pocono Manor, PA 18349

Registration deadline:
Aug.3, 2016
Brochure/registration form
and online registration
available at www.pabar.org.
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Annual Retreat • Aug. 10-12, 2016
SCHEDULE OF EVENTS
Wednesday, Aug. 10, 2016
1:00 p.m. – 6:00 p.m. Registration
2:00 p.m. – 3:00 p.m. Cybersecurity: It’s Not A
Matter of When, But How Bad (CLE 301)
From attacks on major banks, to the State
Department, to Target and Home Depot, the security
of our computers, networks and data is at major risk.
Lawyers, and especially real estate and trust/estate
counsel, control bank accounts and confidential data.
Our expert speaker will explain:
• How to best secure your data
• Whether you can ever be safe from cyber-attacks
• Ransomware and how to react swiftly
• Cloud storage and if it is permitted under the Rules
of Professional Conduct
• If it is time to go back to paper and pencil.
Bring your questions and be prepared to learn
about what can go wrong, and the best protections
available today.
1.0 substantive CLE credit
3:00 p.m. – 3:15 p.m. Break
3:15 p.m. – 4:15 p.m. From Death Thru
Dirt: Reviewing Significant Legal Ethics
Developments in Pennsylvania and Nationally
(CLE 302)
This session will provide a survey of recent and pending legal ethics developments of interest to Pennsylvania Real Property, Probate and Trust practitioners
including:
• RPC 1.15 changes
• RPC 1.17 Sale of Law Practice pending changes to
the Rule
• Legalized Medical Marijuana
• ABA proposals
• AVVO, Legal Zoom, Rocket Lawyer and others
Speaker: David Fitzsimons, Esq., Chair, PBA Legal Ethics
and Professional Responsibility Committee
1.0 ethics CLE credit
4:35 p.m. – 5:15 p.m. Real Property, Probate &
Trust Law Section Meeting
6:30 p.m. – 8:30 p.m. Welcome Barbeque

Thursday, August 11, 2016
7:00 a.m. - 12:00 p.m. Registration
7:00 a.m. – 8:30 a.m. Continental Breakfast
8:30 a.m. – 9:30 a.m. Annual Update on Probate
Law (CLE 303)
This session provides discussion on key probate issues
affecting practitioners and their clients. It’s a mustattend session!
Speaker: Kirby G. Upright, Esq., King, Spry, Herman,
Freund & Faul LLC.
1.0 substantive CLE credit

8:30 a.m. – 9:30 a.m. Annual Update on Real
Estate Law (CLE 304)
This perennially favorite presentation will review
the most recent court decisions, hottest topics and
“must know” happenings in the field of real property
law.
Speakers:
• Louis M. Kodumal, Esq., Law Offices of Vincent B.
Mancini & Associates
• Vincent B. Mancini, Esq., Law Offices of Vincent B.
Mancini & Associates
1.0 substantive CLE credit
9:30 a.m. – 9:45 a.m. Break
9:45 a.m. – 10:45 a.m. Digital Dilemma: What To
Advise for Yourself and Your Client (CLE 305)
The Uniform Law Commission has approved a uniform
law to address a fiduciary’s authority to access a
person’s digital assets. Pennsylvania has pending
legislation to adopt the uniform act. Find out how
you and your clients are impacted and get up-to-theminute coverage of the Pennsylvania statute.
Speakers:
• Karen Ann “Kim” Fahrner, PNC Bank, National
Association
• Trisha W. Hall, Esq., Connolly Gallagher, LLP
1.0 substantive CLE credit
9:45 a.m. – 10:45 a.m. Medicinal Marijuana in
Pennsylvania: Real Estate and Land Use Primer
(CLE 306)
This program will cover topics related to Pennsylvania’s
medicinal marijuana laws focusing on Senate Bill 3 as
signed into law by Governor Wolf and Federal vs. State
conflict issues and how the new law will affect land
owners, landlords, tenants and financial institutions.
Additionally, we will discuss how the new law will
affect your real estate practice and the regulations in
place to allow attorneys practicing in Pennsylvania
to avoid prosecution for assisting entrepreneurs in
marijuana-related businesses.
Moderator: Brett A. Solomon, Esq., Tucker Arensberg PC
Speakers:
• Thomas Dymek, Esq., Executive Director, PA House
Judiciary Committee
• Kenneth J. Yarsky, Esq., Sherrard German & Kelly PC
1.0 substantive CLE credit
10:45 a.m. – 11:00 a.m.Break
11:00 a.m. – 12:00 p.m. .As the Poconos Go, So Goes
the World: Hot Topics in Community Associations
and Life (CLE 307)
This session will feature discussions on:
• Transgender people in public spaces
• The Drone invasion
• Decision-making in the soundbite age – it’s easier
to “just say no” than to investigate and think.
Speaker: Jeffrey M. Evans, Management Matters
1.0 substantive CLE credit

Lunch on your own
1:00 p.m.
“Death vs. Dirt” Challenges
Afternoon free time to enjoy the resort
amenities
7:00 p.m. – 9:00 p.m. Wine-pairing Dinner
		
Children’s Dinner/Activity

Friday, Aug.12, 2016
8:00 a.m. – 9:00 a.m. Breakfast Buffet
9:15 a.m. – 10:15 a.m. Update on Orphan’s Court
Rules (CLE 308)
Most Orphans’ Court litigation cases arise under an account or a petition under OC rules. This session explores
case and rule developments regarding appeals from
the OC, including appellate mediation.
Speaker: John “Jack” Meck, Esq., Eckert Seamans Cherin
& Mellott LLC
1.0 substantive CLE credit
9:15 a.m. – 10:15 a.m. Doing What You Do…
Negotiating the Agreement of Sale (CLE 309)
The Standard Agreement for the Sale of Real Estate,
which is published by the Pennsylvania Association of
Realtors® is the most common agreement of sale used
in residential transactions. The Agreement of Sale addresses many of the typical challenges (and some notso-typical) that buyers and sellers face in a real estate
transaction. Whether you are a real estate practitioner
who regularly deals in the sale of real estate, or a trust
and estate practitioner who only occasionally has the
need to utilize this form, becoming more familiar with
the Agreement of Sale will improve your practice and
your value to your clients.
Speaker: Brett M. Woodburn, Esq., Caldwell & Kearns
PC
1.0 substantive CLE credit
10:15 a.m. – 10:30 a.m. Break
10:30 a.m. – 11:30 a.m. I’m Just a Bill on Capitol
Hill: The Real Deal on the Legislative Process
and the Real Property Probate and Trust Law
Section’s Legislative Agenda (CLE 310)
Even some of the most educated citizens are not aware
of the sometimes byzantine processes that take place
in our state Capitol. This program will be an insider’s
guide on how the PBA develops its policy positions,
how the legislature really works (get ready to watch
how sausage is made), who has the power and why,
and most importantly, what is the PBA doing for the
RPP&T Law Section on the Hill.
Speakers:
• Fredrick Cabell Jr., Esq., PBA Director of Legislative
Affairs
• Jennifer Brown-Sweeney, Esq., PBA Legislative
Counsel
1.0 substantive CLE credit
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Pennsylvania Bar Association • Real Property, Probate & Trust Law Section
Annual Retreat • Aug. 10-12, 2016

Registration deadline:
Aug.3, 2016
Brochure/registration form
and online registration
available at www.pabar.org.
1 Manor Drive
Pocono Manor, PA 18349

