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SECTION REPORT:
From the Chair
by Eric R. Strauss
Greetings
I am honored
to be seated as
the new chair
of the PBA Real
Property, Probate and Trust
Law
(RPPT)
Section. I offer my sincere
thanks to my
colleagues for
Eric R. Strauss
their vote of
confidence in
electing me to this position. I also genuinely want to thank my predecessor,
Louis M. Kodumal, for his leadership
and tireless dedication to the work of
our Section. Thanks to the efforts of
Lou and those who served before him,
I have inherited a Section that is active
and well-organized. With nearly 2,100
members, we are the largest section of
the PBA.
I also want to thank those members
who have successfully completed their
terms on council: David M. Scolnic, Michael Mills and David J. Scaggs. Your
efforts are appreciated and I hope you
will all remain active in the Section.
As chair, I will strive to abide by
the directives of the PBA and our Section’s mission statement. Under the
PBA bylaws, “The Section on Real
Property, Probate and Trust Law shall
take as its province the development
and practical working of the law relating to real property in all its aspects
and decedents’ and trust estates and
guardianship.”

Our mission statement provides:
“The Real Property, Probate and Trust
Law Section of the PBA is an association of real estate and estate attorneys,
ranging in experience levels from the
most experienced and top attorneys
in the commonwealth to the newest
members of the Bar, all of whom are
interested in sharing their knowledge
about these areas of practice. Through
our highly praised newsletters, listserv,
seminars, Legislative Alerts and information sharing, we help to keep our
Section members advised and alerted
to the latest practice skills, legislation
and court decisions. While our interaction is very educational and informative, we strive at the same time for fun,
collegiality and relationship building.
Our members have a network of peers
statewide.”
Without claiming perfection, I am
proud to say that our Section has and
will continue to remain true to these
guiding principles. Through the efforts of our council members and with
the assistance of PBA legislative staff,
we continually review and shape proposed legislation through informal
practitioner comments to our legislators and formal recommendations to
the PBA, which takes our collective
voice to the state Capitol through its
lobbying staff.
Our listserv is a statewide chatroom where our members actively
discuss the issues of the day and pose
questions of interest for comment. The
generosity of our members and their
willingness to share their knowledge
and practical experience is truly unique.
(Continued on Page 2)
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SECTION REPORT:
From the Chair
(Continued from Page 1)
If you are not on the listserv, you are
missing out. Take a moment and sign
up today. Instructions are on Page 4.
Our newsletter continues to shine
and keeps our members up-to-date on
key developments in the statutory and
common law of the commonwealth.
Daniel B. Evans did an outstanding job
as executive editor and now moves on
to other endeavors. Thanks for your
service, Dan.
With all the goings-on and hard
work of our Section, we still manage
to find time for fun. The annual meeting in Hershey on May 14 and 15 was
educational and enjoyable, as always.
The craft-beer-tasting dinner at Tröeg’s
Brewery was an interesting departure
from our traditional wine-paring dinner. The Segway tour was a great way
to take in a beautiful afternoon on the
grounds of the Hotel Hershey. In this
world of virtual interactions, the annual meeting is a welcome opportunity
to see faces, shake hands, exchange
smiles and strengthen relationships. I
encourage all of our members to mark
their calendars and make it a point to
attend our next annual meeting in Philadelphia on May 6 and 7, 2015.
I am humbled by the knowledge,
commitment and talent of our council
members. Our new members, Norma
Chase and Anthony Simon (Probate
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Eric Strauss addresses attendees at the Section’s craft-beer-tasting dinner at Tröegs
Brewery in Hershey in May

Real Property, Probate & Trust Law Section Newsletter

2

and Trust Law)
and Stephen
Hladik
and
Jim
Tupitza
(Real
Property),
have
all impressed
our nominating
committee with their
skills
and
willingness to
commit to the
work of the
Section.
Our
new vice chair Eric Straus “Segways”
of the Probate into his new position as
and Trust Law RPPT Section chair
Division, Jennifer Rawson,
has quickly jumped into her role on the
“death” side of the Section in the midst
of a busy legislative session. Returning
vice chair of the Real Property Division,
Brett Woodburn, continues to lead and
support the work on the “dirt” side
of the Section. To keep us organized
and financially sound, Brett Solomon
was elected to serve as our secretary
and Marshal Granor was elected treasurer. Marshal has also stepped up to
assume the role of executive editor of
the newsletter. Marshal has some exciting ideas on the format and appearance of the newsletter, so stay tuned.
I look forward to working with these
distinguished individuals along with
the rest of our Council and members to
improve the law and our lives as practicing attorneys.
We have a challenging year ahead.
We continue to track and keep our
membership advised on numerous
bills, taking action where necessary. We
will likely be involved in the revision of
existing statutory law to accommodate
the legalization of same-sex marriage
in Pennsylvania, a change in the law
that was supported by our Section and
the PBA prior to the Whitewood case.
Significant changes in the American
Land Title Association’s Best Practices
will take effect in August 2015. Pending statewide revisions to the Pennsylvania Orphans’ Court Rules, which
(Continued on Page 4)

SECTION REPORT:
From the Outgoing Chair
By Louis M. Kodumal
The RPPT
Section is the
largest Section
of the PBA,
and your Section
Council
has been working diligently
with the elected
PBA leadership
and PBA staff
to represent our
Louis M. Kodumal
2,000+ Section
members across
the commonwealth.
This past year, a number of our
PBA legislative priorities have passed
the General Assembly and been enacted into law, including:
• House Bill 513 of 2013, now Act
35, providing for the settlement of
small estates up to $50,000, and increasing to $10,000 the value of certain assets that can be paid to funeral directors or family members
without probate;
• Act 36 of 2013, which amends the
Municipalities Planning Code, further providing for definitions, as
well as for mailed notice in certain
proceedings;
• HB 25 of 2013, now Act 73, which,
in addition to modernizing the
practice of notaries, contains important unauthorized practice of
law elements, including outlawing
the use of the term “Notario Publico.”
We continue to concentrate on major legislative efforts. Our members
have volunteered hundreds of hours
researching and debating positions to
take as a Section and to ask our House
of Delegates to undertake as PBA policy. During the 2013-14 Section year,
members of the RPPT Council worked
diligently on preparing Reports and
Recommendations on the following

subjects for submission to the PBA
Board of Governors and the PBA
House of Delegates:
• Supporting a joint recommendation
with the PBA Elder Law Section to
make amendments and changes in
the statutory law as stated in the
current Guardianship Act;
• Supporting a joint recommendation with the PBA Energy and
Environmental Law Section to
support legislation to establish
certainty of title, due process and
marketability of title when determining the disposition of property
rights and recommending amendments to SB 258 (relating to ownership of severed subsurface rights);
• Supporting the formation of the
Pennsylvania Supreme Court Elder Law Task Force and also calling upon the Court to include a
broad range of professions on the
task force to determine the needs
of the elderly;
• Supporting Senate Bill 621, Printer’s No. 597, amending 20 Pa. C.S.
§ 3546 relating to clearing titles to
decedents’ properties and other
omnibus revisions of the Probate,
Estates and Fiduciaries Code including the introduction of Chapter 76, containing the Uniform
Powers of Appointment Act;
• Recommending that PBA support
legislation that will promote collection of data on Common Interest
Ownership Communities (CIOCs),
in accordance with the December 2011 report of the Joint State
Government Commission (JSGC)
that was prepared and issued as
directed by House Resolution 350
of 2009, to bring certainty to issues
regarding CIOCs in the commonwealth;
• Supporting Electronic Recording
and Recording of Mortgage Assignments;
• Supporting Amendments to Act 93
of 2013 (which amended the Municipal Claim and Tax Lien Law

•

•

but left procedures unclear) or
similar legislation or rulemaking;
Opposing HB 1714 (relating to deceased tenants and the disposition
of “abandoned property”) or similar legislation; and
Opposing SB 835 (relating to stepchildren sharing in any recovery
obtained through a lawsuit alleging wrongful death), and instead
recommending the study and development of a more comprehensive approach of Pennsylvania law
relating to the subject of stepchildren.

The PBA House of Delegates, created in 1966, is the body charged with
setting the policy of PBA. All voting
rights of PBA members are exercised
through the House, including the right
to vote on matters affecting the substance and administration of PBA policy. The PBA Board of Governors is the
body that manages and carries out PBA
policies as they are established by the
House of Delegates. Between meetings
of the House, the Board of Governors
may perform any of the functions that
the House itself may perform, with the
exception of the duties specifically reserved to PBA members and delegates.
All of our Section’s carefully researched and drafted Reports and Recommendations were recommended for
approval by the PBA Board of Governors and were subsequently approved
by the PBA House of Delegates during
the past Section year. They are now
official PBA policy. We will continue
to work with the PBA leadership and
Legislative Department staff in communicating these positions to the appropriate legislative contacts, as well
as to other associations and groups
with interests in these subjects.
Thank you to my fellow RPPT
Council members for the privilege of
allowing me to serve as your Section
Chair this past year. It was a pleasure
working with you and seeing so many
(Continued on Page 4)
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SECTION REPORT:
From the Chair
(Continued from Page 2)
are expected to void all local orphans’
court rules across the state, are also in
the works with a related Fiduciaries
and Orphans’ Court Subcommittee of
the PBA Alternative Dispute Resolution Committee, headed by Bernice
Koplin, actively studying non-judicial

SECTION REPORT:
From the Outgoing Chair
(Continued from Page 3)
of you at this year’s annual meeting
events in Hershey. I look forward to
seeing you during next year’s RPPT
Section annual meeting (to be held in
May 2015 at the Sheraton Center City
Philadelphia), if not sooner.
Thanks also to our PBA Section
Relations Coordinator Pam Kance,

means of resolving orphans’ court and
related matters.
We welcome input from all of our
members as to how our Section council can better serve your interests and
we invite your comments for improving our listserv, seminars, Legislative
Alerts, newsletter and annual meeting. I can be reached at 610-437-4896 or
estrauss@worthlawoffices.com. I would
love to hear from you.
In closing, I hope you’ve had an

enjoyable summer, with time to break
away from your practice. Check out of
the office early one day. Enjoy a round
of golf with an old or new friend. Go
to a ball game or summer arts festival.
Make time to enjoy the fruits of your
hard work.

and to Fred Cabell, Steve Loux and
Jennifer Brown-Sweeney of the PBA
Legislative Department, for their hard
work and the invaluable assistance that
they have provided to the Section and
Council. (Editor’s note: Steve has since
left the PBA.)
Finally, I would like to extend my
congratulations to our new Section
chair, Eric Strauss, and to the members
of the 2014-15 RPPT Section Council. I
am sure that they will continue to build
upon the successful achievements of

past RPPT Councils in the months
ahead.

Eric R. Strauss is a shareholder in the law
firm of Worth Magee and Fisher PC, with
offices in Allentown and Lehighton. He is
chair of the section.

Louis M. Kodumal of the Law Offices of
Vincent B. Mancini & Associates in Media, is the immediate past chair of the PBA
RPPT Section. He is a current member of
the Real Estate Practices Committee of the
Delaware County Bar Association and is
also a member of the PBA Shale Energy
Law Committee.

Your PBA Listserv
What is a Listserv?

To change your e-mail address, you must unsubscribe the old
e-mail address using the old e-mail address and subscribe the
new e-mail address using your new e-mail address. Sending an
e-mail to the list will not change your e-mail address on the
listserv.

A listserv is an electronic mailing list that allows subscribers to
exchange information with each other simultaneously. Joining a
Listserv is like having a live conversation with a group, only all
communication is by e-mail. When you subscribe to a listserv,
you are able to e-mail all Listserv members via just one e-mail
address.

To send a message to members of the Real Property Listserv,
address your e-mail to realproperty@list.pabar.org. To send a
message to members of the Probate & Trust Listserv, address
your e-mail to probatetrust@list.pabar.org.

To subscribe to a RPPT listserv, go to the PBA homepage at
www.pabar.org and sign in under “Member Login” in the upper
right corner of the page. Then click on “Sections” at the top left
of the homepage to locate the RPPT Section. The “Listserv Signup” button is on the committee’s or section’s main page. Once
subscribed to a Listserv you will get the following confirmation
message: “File sent due to actions of administrator traci.raho@
pabar.org.”

To reply only to the sender, hit “Reply,” and type your personal
reply to the sender. This response will only go to the sender, not
to the entire Listserv membership. You can manually add other
recipients outside of the sender or the membership.
To reply to the entire Listserv membership, hit “Reply to All,”
and type your response in the message body. This response will
go to the sender and also to the entire Listserv membership.

To unsubscribe from the Real Property Listserv, send a message to listserv@list.pabar.org with “unsubscribe realproperty”
in the body. To unsubscribe from the Probate & Trust Listserv,
send a message to listserv@list.pabar.org with “unsubscribe
probatetrust” in the body.

For customer service, contact Traci Raho, PBA Internet coordinator, 800-932-0311, ext. 2255.
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REPORT:
Probate and Trust Law Division
By Jennifer L. Rawson
ANNUAL MEETING
Surrounded by Bruce Springsteen
fans and the fresh country air, the Real
Property, Probate and Trust Law Section met in scenic Hershey on May 14
and 15 for our annual meeting. Many
thanks are extended to the event planners and speakers for an informative
and successful event.

Kirby Upright presented “Recent Developments in Probate” at the Section’s annual
meeting in Hershey
Kirby G. Upright started off the
CLE program with his annual update on
“Recent Developments in Probate.” Several recent cases involve powers of attorney, including two cases on the issue of
standing where the courts held that only
the principal or, after death, the personal
representative of the principal’s estate
has standing to file any proceeding to
hold the agent accountable for his or her
actions. Griggs Est., 2 Fiduc. Rep. 3d 354
(2012) and In Re Mardell Dardarian, 3 Fiduc. Rep 3d 206 (2013).
James A. Rosenstein and Bernice
Koplin brought the attendees up to
date with their presentation, “Current
Concerns about ADR for Real Estate,
Probate & Trust Lawyers — Examples
of Opportunities & Concerns.” In the
Summer 2013 edition of the newsletter,
Eric R. Strauss reported on the exten-

sive proposed amendments to the Orphans’ Court Rules. The Section, as well
as many practitioners, submitted comments to the Pennsylvania Supreme
Court Procedural Rules Committee in
June 2013. A key objective of the revised Rules is to normalize orphans’
court practice and procedure across
the state. The revised Rules would add
a new Rule 1.6 which would provide
that the court may direct parties to participate in mediation by local rule or
special order. Bernice reports that the
Fiduciaries and Orphans’ Court Subcommittee of the PBA Alternative Dispute Resolution Committee is working
on a draft Model Local Orphans’ Court
Rule for Mediation that would implement the new Rule 1.6. The “Proposed
New Pa.O.C. Rules 1.1 – 11.6 & Explanatory Notes” may be found at www.
pacourts.us/assets/uploads/
Resources/Documents/Proposed%20
New%20PaOC%20Rules%2011%20
116%20Explanatory%20Notes%20
-%20002557.pdf?cb=d0915. A copy of
the compiled comments can be found
at http://goo.gl/rH7Ces. The RPPT
Council will continue to follow this
process and will keep the Section informed.
Robert H. Davis and Robert P.
Fulton provided interesting discussion from both sides of the coin while
speaking on “Defending Counsel Accused of Professional Misconduct” and
“Pennsylvania Disciplinary Board —
Lessons for Real Estate and Estate &
Trust Attorneys” respectively.
Speaking on a current hot topic on
every estate-planner’s mind, David M.
Brown provided some valuable advice
about “Estate Planning for Digital Assets.”
Marshal Granor and Brett M.
Woodburn presented their review of
“What Estate Attorneys (and Others)
Should Know About the New PAR
Agreement of Sale,” discussing the
Standard Agreement for the Sale of Real
Estate published by the Pennsylvania
Association of Realtors (PAR) and pro-

viding detailed
suggestions for
both a seller’s
attorney
and
buyer’s attorney to consider
when negotiating an agreement.
To top it off,
Pamela C. Whitnack, director
Jennifer L. Rawson
of the Hershey
Community Archives, gave a wonderful presentation
on “The M.S. Hershey Foundation & the
Enduring Legacy of Milton S. Hershey.”
This year’s annual wine-tasting
event was in actuality a beer-tasting
held at Tröegs Brewing Company. The
Section honored Louis M. Kodumal for
his excellent leadership during the past
year as section chair and welcomed
Eric R. Strauss as incoming chair. Many
thanks to Brett Woodburn and others
for arranging the evening.
During our annual meeting, members voted to approve Eric R. Strauss as
incoming Section chair; and myself as
incoming vice-chair. Probate and Trust
Section. Brett M Woodburn will continue to serve as vice-chair of the Real
Property Division for the coming year.
Plans are already well underway
for next year’s annual meeting, to be
held May 6-7 in Philadelphia. Mark
your calendars now!
LEGISLATIVE ROUNDUP
Probate Estates and Fiduciaries Code
(Title 20) Omnibus Amendments
As reported in the last two editions of this newsletter, Senate Bill 621
proposes the adoption of a modified
version of the Uniform Power of Appointment Act creating a new Chapter
76, along with extensive amendments
to several sections of the Pennsylvania Probate Estates and Fiduciaries
Code (Title 20 of the Pennsylvania
(Continued on Page 6)
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REPORT:
Probate and Trust Law Division
(Continued from Page 5)
Consolidated Statutes) including §712
(nonmandatory exercise of jurisdiction through orphans’ court division),
§2514(13) (defining a “power of appointment”), §3163 (submission to jurisdiction by personal representative),
§§3314 and 3315 (continuation and
incorporation of decedent’s business),
§3546 (substantial amplification of provisions concerning determination of title to decedent’s interest in real estate),
§5456 and §5460 (concerning health
care agents), §6301 (disclaimers), §7701
(non-judicial settlements under the
Uniform Trust Act (UTA) together
with expanded provisions in §7722
(representation of parties in interest in
general-judicial and non-judicial proceedings), §7740.1 (division of trusts),
§7765 (resignation of trustee), §7780.3
(duty to inform and report), §7785
(limitation of action against trustee),
§7792 (duties of trustee), §8113 (charitable trusts), and a new Chapter 79 into
which the provisions of the Charitable
Instruments Act of 1971 (P.L. 180, No.
23) would be relocated.
The bill also contains several proposed changes to Chapter 56 of the PEF
Code concerning powers of attorney,
many of which were also contained
in SB 620. As previously reported, SB
620, in part, contained proposed legislation “providing for liability for refusal to accept power of attorney and
for activities through employees; and
further providing for validity” in response to the Pennsylvania Supreme
Court’s ruling in Vine v. Pennsylvania
State Employee’s Retirement Board 607 Pa
648, 9 A.3d 1150 (2010). The Vine provisions are notably absent from the most
recent version of SB 621. SB 620 was referred to the Senate Judiciary Committee on March 6, 2013, where it remains.
SB 621, on the other hand is currently
active. SB 621 was reported out of the
Senate Judiciary Committee on May 6.
After second consideration and referral
to the Senate Appropriations Committee on June 4, the Appropriations Committee re-reported the bill with amendments on June 9. The competing bill,

HB 1429, which passed the House 1980 on June 19, 2013, was scheduled for
consideration by the Senate Judiciary
Committee on June 20, 2014.
The RPPT Section adopted a resolution concerning SB 621 that was approved by the PBA House of Delegates
on Nov. 22, 2013, such resolution being generally supportive of SB 621, but
suggesting some specific modifications
as well. Section council has been active
reviewing and informally commenting
on the amendments to SB 621 proposed
by the Judiciary Committee and the
Appropriations Committee. The RPPT
Section will continue to follow each of
these proposed pieces of legislation
closely and will keep the readership informed.
Proposed Amendment to PEF Code
Provisions Regarding Disposal of a
Decedent’ Remains
As reported in the Winter 2014
edition of this newsletter, HB 1925
proposes an amendment to PEF Code
Section 305(d)(2) and would permit a
dispute among next of kin with equal
standing regarding the disposition of
a decedent’ remains to be resolved by
a majority vote. The House Judiciary
Committee amended the bill to further
provide that where a majority vote cannot be reached, the court shall make
the final determination with regard to
disposal of a decedent’s remains. The
bill was passed by the House on March
18 (201-0) and was referred to the Senate Judiciary Committee on March 26.
Proposed Amendment to the Landlord and Tenant Act of 1951 Providing for Disposition of Abandoned
Personal Property
HB 1714 (passed by the House on
May 5, [123-74]) was referred to the Senate Urban Affairs and Housing Committee on May 16. The bill concerns the
rights of a landlord to deal with a tenant’s personal property that has been
“abandoned.” On March 21, the RPPT
Council unanimously approved a Report and Recommendation opposing
the bill in its current form as being in
conflict with existing provisions of the
Probate Estates and Fiduciaries (PEF)
Code. On May 16, Eric R. Strauss and
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Louis M. Kodumal presented the Report and Recommendation to the PBA
House of Delegates where it was approved, becoming official PBA policy.
The RPPT leadership has been in active
discussion with PBA’s Legislative Department concerning possible amendments to the bill and will keep the Section informed.
Proposal to Include Dependent Stepchildren as Beneficiaries in Wrongful
Death Actions
SB 835 proposes an amendment
to 42 Pa.C.S. §8301 that would include
“stepchildren who were dependent
upon the decedent at the time of death”
as eligible claimants in a wrongful death
action. Under the intestate provisions
of the PEF Code (Title 20, Chapter 21),
stepchildren are not potential intestate
heirs. The bill passed in the Senate 50-0
on May 7, 2013, and was referred to the
House Judiciary Committee on May 9,
2013, where it remains. As previously
reported in the Winter 2014 edition of
this newsletter, the RPPT Section approved the preparation of a resolution
opposing the bill based on concerns
that the rights of stepchildren should
be considered more broadly in the context of intestate distribution generally,
not in piecemeal fashion. On May 16,
Eric R. Strauss and Louis M. Kodumal
presented the Report and Recommendation to the PBA House of Delegates
where it was approved, becoming official PBA policy.
CASE LAW UPDATE
In the Winter 2014 edition of this
newsletter, Daniel B. Evans penned
an article discussing United States v.
Windsor, 570 U.S. ____, 133 S.Ct. 2675,
186 L.Ed.2d 808 (2013) in which the
U.S. Supreme Court held Section 3 of
the Defense of Marriage Act (DOMA),
U.S.C. §7, to be unconstitutional. Dan
referenced the Pennsylvania case of
Whitewood et al. v. Corbett et al., No.
1:13-cv-01861-JEJ (U.S.D.C. M.D. Pa)
as one of many lawsuits challenging
the constitutionality of Pennsylvania’s
DOMA, 23 Pa.C.S. §1704. On May 20,
(Continued on Page 8)

REPORT:
Real Property Division
By Brett Woodburn
The Real Property, Probate and
Trust Law Section of the Pennsylvania
Bar Association is the largest section
within the association and its leadership takes a very active role in monitoring changes, advancements and developments in many diverse arenas so
that we can provide our members with
information relevant to their practice
areas. Wow! What a mouthful! What
does that say and what does it really
mean?

•

•

LEGISLATION
The practice of law is constantly
evolving: locally, statewide and nationally. The RPPT Section works closely
with Fred Cabell and Jennifer BrownSweeney of the PBA Legislative Affairs
Department to monitor new legislation
(or amendments to existing legislation)
that could have an impact on our clients, our firms and our practice areas.
You can read about various pieces of
legislation elsewhere in this newsletter to get specific information on what
the Section is monitoring, but I want to
take a moment to highlight some of the
work the Real Property Division has
done this calendar year.
• January 2014: HB 388 is signed into
law as Act 93. One effect of this law
is to establish a statutory mechanism to attach in personam liability to real estate taxes. The Division
has been very active in addressing
concerns that surfaced among nonattorney real estate practitioners
(real estate agents, title insurance
companies, tax assessment bureaus, etc.), and has been monitoring efforts to amend this law.
• July 2015: SB 145 is signed into law.
In yet another amendment to the
Mechanics’ Lien Law, this act protects consumers who pay full price
to a general contractor for work on
residential property by prohibiting subcontractors and material-

•

men from placing a lien against the
property.
July 2015: HB 278 is signed into
law. As part of the budget process,
the governor added an additional
$10 surcharge, which was effective immediately, to recording fees
across the commonwealth. This
surcharge is considered to be part
of the Access to Justice Fee and also
imposed an additional $2 increase
effective Aug. 8, 2014.
HB 1714 addresses disposition of
personal property that is abandoned by a tenant and includes
provisions affecting personal property when the tenant dies.
HB 1808 reduces the statutory time
period for acquiring title by adverse possession to 10 years under
very limited circumstances. The
bill is intended to be another tool
that residents can use to combat
blight in their neighborhoods.

This list just scratches the surface
of our legislative activities. While we
are not always successful in achieving the “best” result, it is certainly not
from lack of effort. Division leadership
is comprised of volunteers who donate
their labors to monitor, review, consult
and work with legislators to develop
positive or helpful statutes. Does the
impact on legislative developments
and growth affect your practice and
your clients? Are you willing to add
your skills to the cause? Please reach
out to us and let us know you are willing to help — but make sure you mean
it — because we will certainly use your
time and talents.
OUR LISTSERV
The Real Property Division also has
an active listserv that is available to all
our members. If you are a member and
have not registered as a participant,
what are you waiting for? It is a great
place to learn, to share and to understand your practice area in other parts

of the commonwealth.
The
contact and interaction make
us better attorneys.
Perhaps
you
have
knowledge that
would be beneficial to one of
our younger atBrett Woodburn
torneys and this
will give you a
chance to mentor them. Perhaps you
are facing a new (to you) set of facts or
challenges and you want to “bounce
some ideas around.” Perhaps your
practice has experienced a dramatic
change and you have not had cause to
stay current on aspects of a real estate
practice and you need a quick primer
or some suggestions on where to start.
All of these are benefits of our Division
listserv; it is an ever-growing resource
that offers an incredible array of information … at no additional cost to you!
Our Division works to share with
you practice pointers. It serves as a
source for local counsel, for insights into
local nuances and a resource for experts
who can help both formally and informally. And we continue to get better!
RESPA
And we serve as a watchdog for
changes that will affect our practice.
For example:
On Aug. 1, 2015, changes under
RESPA will fundamentally alter the
aspect of our practice affecting residential real estate transactions. The HUD-1
settlement sheet is being discontinued;
the Truth in Lending disclosure statement is being discontinued. The new
closing disclosure statements are being
revamped and revised so there will be
very little resemblance to the settlement sheet we have used (in one form
(Continued on Page 8)
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REPORT:
Probate and Trust Law Division
(Continued from Page 6)
the federal district court issued a memorandum opinion declaring Pennsylvania’s marriage laws, 23 Pa. C.S. §§ 1102
and 1704, unconstitutional as being in
violation of the Due Process and Equal
Protection Clauses of the 14th Amendment to the U.S. Constitution.
In Est. of Andrews, ___ A.3d ___,
2014 Pa.Super. 110, the Superior Court
affirmed the removal of the executrix
of her mother’s estate based on a conflict of interest where the question was
raised as to whether sums paid to the
executrix during her mother’s lifetime
(some being checks written by the decedent and some being checks written
by the executrix as attorney-in-fact)
were a loan or a gift.
In re Estate of Wilner, 2014 Pa. Super
94 (May 6, 2014). The Superior Court
reversed and remanded the decision of
the Wyoming County Court of Common Pleas, holding that the testimony
of a single witness as to the contents of
a lost will was insufficient to support
the probate of the will and that a second codicil to the lost will was not selfproving and was therefore not admissible to probate.
In re Estate of Nalaschi, 2014 PA Super 73 (April 11, 2014) — affirming the

REPORT:
Real Property Division
(Continued from Page 7)
or another) since RESPA was first enacted 40 odd years ago. These updates
to RESPA are part of the more comprehensive changes that flow from the
Dodd-Frank Act and will dovetail with
the changes to the residential lending
market that went into effect January
2014 when terms such as “Qualified
Mortgage” and “Ability to Repay” infiltrated the residential marketplace
lexicon.
The impact on residential settlements cannot be overstated, nor can

NEWS:
Lisa Shearman Elected to
PBA Nominating Committee
Lisa A. Shearman, an attorney
in the Estates Department of Hamburg Rubin Mullin Maxwell & Lupin,
Lansdale, and member of the Real
Property, Probate and Trust Law Section, was recently elected to the Pennsylvania Bar Association Nominating
Committee. Shearman was chosen,
along with members from two other
PBA sections, to serve as a representative for all 18 sections of the
PBA. As a member of the Nominating Committee, she will evaluate the
qualifications of potential candidates

for officer positions within
the PBA. The
Committee
will then present its recommendations
for these leadership
positions to the
House of Delegates.

Lisa A. Shearman

decision of Lackawanna County Court
of Common Pleas, Orphans’ Court Division, revoking letters testamentary
and allowing probate of a second will
where it was found that the testator
had testamentary capacity when he executed the later will and although the
fact that the beneficiary under the later
will received a substantial benefit was
element of undue influence, the record
supported the trial court’s finding that
the testator did not suffer from weak-

ened intellect at the time the later will
was drafted, and a confidential relationship did not exist between the testator and the beneficiary.

it be covered in one article … or even
a short series. But the members of the
Real Property Division are monitoring
and learning about these changes and
will be providing guidance through
continuing education sessions, articles
and serving as resources through the
listserv. And don’t forget our annual
retreat next May. We are certain to
have up-to-date, small, interactive sessions to review the RESPA news.
To bring this Division Report full
circle; we are as busy as we have ever
been working for our members. We
provide much in the way of service
and resources and we can use more
help! If you are a member and are not

using all we offer, why not? If you are
concerned about the results we achieve
(or fail to achieve), come join us. If you
know of a young or new-to-real estate
practitioner, recommend us to them.
Keep watching and listening. …
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Jennifer L. Rawson is a member of the
Trust and Estates department of Eckert
Seamans Cherin & Mellott LLC. She is
currently vice chair of the probate division
of the Pennsylvania Bar Association Real
Property, Probate and Trust Law Section.

Brett M. Woodburn is the vice chair of the
Real Property Division of the PBA Real
Property, Probate and Trust Law Section.
He is a shareholder with the Harrisburg
law firm of Caldwell & Kearns. Follow him
on Twitter at http://twitter.com/bmwdirt
law.

EDITORIAL:
The Editor’s Prerogative
By Marshal Granor
My younger son, knowing my gut
would be firmly planted in my throat,
decided to call us only after jumping
off a bridge in New Zealand — with
a bungee cord
secured to his
body, of course.
With little experience, I have
likewise chosen
to jump into the
abyss as I have
taken on the
executive editorship of the
Real Property,
Marshal Granor
Probate
and
Trust Law Section newsletter.
Fortunately I also have my safety cords
in place to catch me. My deep appreciation to Dan Evans for his excellent work
as executive editor of this newsletter
these past years and for recruiting four
superb associate editors to help spread
the work. Thanks, also, to my fellow
members of the RPPT Council for allowing me to serve our membership in
this capacity.
As an attorney, even a third of a
century removed from law school, I often find myself feeling like I’m faking
it. Amazingly, people pay me to “practice” on them, while my confident façade hides some lurking uncertainty
inside. It is with the same questionable
self-assurance that I approach this new
role as executive editor of your newsletter. Thank you for this opportunity.
Like many of you, I was a duespaying Section member for many years
without giving anything back. I joined
the RPPT Section Council in 2009 and
have remained constantly in awe of the
dedication of our Section’s leadership,
as well as of the camaraderie among
Council members. Incredibly, these
busy, successful attorneys volunteer
their time, talent and hard work for the
betterment of our profession and often

they do so behind the scenes and with
very little recognition. Virtually all
proposed legislation touching on real
estate, trusts, probate and estates is reviewed by RPPT Council members; it
gets debated on conference calls and
via emails; it may receive formal action
by the Section, ending with a Report
and Recommendation presented to the
PBA Board of Governors and House of
Delegates. It is all done for one reason
— to benefit all of us, both in our profession and, most importantly, for the
citizens of our commonwealth.
My role as your executive editor is
to solicit and publish the widest range
of timely, interesting and pertinent information. This is where I stop typing
and ask for your help. You have the opportunity to contribute. Our mailbox
is open to any RPPT Section member
to write about an interesting case you
have handled, to muse over some intellectual challenge you see in a statute
or regulation, to share a great piece of
software or a time-saving idea.
There is no inner circle, no clique
and there are no foregone conclusions.
We want everyone to submit articles

for publication. Once you are published, you may take the result and
publish it elsewhere, as well. And if
one of us comes calling because we see
your work — perhaps you’ve written a
thoughtful blog post or have taught a
PBI seminar on an interesting topic —
please say “yes” when asked to share
with your colleagues.
Your comments about our format
changes, as well as our content, are all
appreciated. Please continue to participate daily in our two Section listservs,
to attend Section CLE events and to
share your knowledge with your fellow practitioners. Now, with the faith
that our Section leadership has firmly
attached my bungee cord, it’s time for
me to go jump off a bridge.
Marshal Granor is the managing member
of Granor & Granor PC in Horsham. He
is treasurer of the RPPT Section and is
executive editor of this newsletter. He is
a member of the College of Community
Association Lawyers and concentrates
on condominium and home owners
association law.

Interested in contributing
to the next RPPT Section Newsletter?
We welcome updates on committee activities or projects, or on matters
affecting our practice areas. We seek equality between our Divisions
and we need commitments for material from each Division. We ask
our officers, council members and committee chairs to submit or recruit material, or to recommend material to reprint with permission.
Please produce submissions in MS Word format and send the file as
an attachment via e-mail to the editor. The deadline for the Fall 2014
newsletter is Nov. 30, 2014.
Executive Editor: Marshal Granor;
Marshal@granorprice.com
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CASE ANALYSIS:
In re Kelly L. Mankowka
By Stefan Richter
3rd U.S. Circuit Court of Appeals
Limits Enforcement of the Lien for
Planned Community Assessments to
Actions in Foreclosure
On June 9, the 3rd U.S. Circuit
Court of Appeals, in a bankruptcy matter titled In re Kelly L. Mankowka, held
that the lien for assessments created
by Section 5315 of the Pennsylvania
Uniform Planned Community Act (68
PA.C.S.A. Section 5101 et seq — the act),
can only be preserved for statute of
limitation purposes by an in rem foreclosure action. Consequently, the filing
of a money judgment suit against the
unit owner was held insufficient to toll
the three-year statute of limitations for
enforcement of the lien. In the context
of bankruptcy, therefore, the statutory
lien for assessments accruing more
than three years prior to the filing of a
bankruptcy, unless enforced by an action in foreclosure, is unenforceable.
In this case, the debtor owned a
home in Pocono Mountain Lake Estates, a Pennsylvania planned community (association) as defined under the
act. Mankowka became delinquent in
the payment of association assessments
in 2005, as a result of which the association filed for and obtained (in 2008 and
in 2010) two money judgments against
her. A Chapter 13 bankruptcy was filed
just prior to a sheriff’s execution sale.
Although the debtor acknowledged
the existence of the association’s selfexecuting statutory lien for assessments pursuant to Section 5315 of the
act, she sought to avoid a portion of the
lien on statute of limitations grounds.
She argued that proper enforcement
of the lien could not proceed through
obtaining an in personam money judgment. As the association had chosen
to seek money judgments rather than
to implement foreclosure proceedings
against the unit, she maintained that
the statute of limitations on enforcement of the lien barred any claims ac-

cruing
more
than three years
prior to the date
of bankruptcy.
Initially,
the U.S. Bankruptcy
Court
for the Middle
District of Pennsylvania denied
her motion to
avoid the lien,
Stefan Richter
holding that the
association had
indeed preserved its lien by pursuing
money judgments against the debtor.
On appeal, however, the district court
and the court of appeals reversed
the bankruptcy court. The reviewing
courts were forced to attempt to reconcile competing Pennsylvania appellate decisions from the Superior Court
[Forest Highlands Community Association v. Hammer, 903 A.2d 1236 (Pa. Super. 2006)] and Commonwealth Court
[Commonwealth Court London Towne
Homeowners Association v. Karr, 866
A.2d 447 (Pa. Cmwlth. 2004)]. Absent
consideration of this issue by the commonwealth’s Supreme Court, the court
of appeals was called upon to predict
how the highest court of Pennsylvania
would rule.
It is undisputed that Section 5315
of the act creates a statutory lien for
assessments, perfected by the initial
recordation of the planned community
declaration. In relevant part, Section
5315 provides:
§ 5315. Lien for assessments
(a) GENERAL RULE.-- The association has a lien on a unit
for any assessment levied
against that unit or fines imposed against its unit owner
from the time the assessment
or fine becomes due. The association’s lien may be foreclosed
in a like manner as a mortgage on
real estate…
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(d) NOTICE AND PERFECTION OF LIEN.-- Subject to
the provisions of subsection
(b), recording of the declaration constitutes record notice
and perfection of the lien.
(e) LIMITATION OF ACTIONS.-- A lien for unpaid assessments is extinguished unless
proceedings to enforce the lien are
instituted within three years after
the assessments become payable.
(f) OTHER REMEDIES PRESERVED.-- Nothing in this section shall be construed to prohibit
actions or suits to recover sums
for which subsection (a) creates a
lien or to prohibit an association
from taking a deed in lieu of foreclosure. (emphasis added)
Enforcement of the lien is thus
addressed in paragraph (a) “in a like
manner as a mortgage on real estate.”
However, associations are not limited
to filing in rem foreclosure actions.
Paragraph (f) clearly permits collection
of unpaid assessments to proceed by in
personam actions in contract. The question decided in Mankowka is not whether associations must proceed in one
way or another to collect assessments;
rather, the question decided is whether
in rem foreclosure against the unit is the
sole method of “enforcing the lien.”
In Karr, the Commonwealth Court
held that “The first step to enforcing an
assessment lien is the filing of a foreclosure complaint.” However, the court in
Karr did not directly address the question of whether a money judgment suit
would have similarly constituted an
enforcement of the lien. Instead, the issue in Karr focused on the association’s
attempt to file a second lien rather than
a complaint. The Karr Court held that
the lien for assessments is perfected by
virtue of the recording of the declaration, and that the filing of additional
(Continued on Page 11)

additions in original, emphasis
added).

CASE ANALYSIS:
In re Kelly L. Mankowka
(Continued from Page 10)
liens was thus inappropriate. While
the court in Karr indeed acknowledged
that associations are “free, for example
to bring an action in debt or in contract
to collect an assessment,” the decision
is interpreted to hold that the first step
to enforcing the lien is the filing of a
foreclosure complaint. Karr was decided in December of 2004.
The Superior Court’s decision in
Hammer was published in July of 2006.
The issue framed in Hammer is “Whether a planned community lien is a judgment upon which a writ of execution
may issue?” In Hammer, the association
sought foreclosure of the lien without
first filing a complaint, seeking merely
to issue a writ of execution. In holding
that the filing of a complaint is necessary, the Hammer Court quoted Karr as
follows:
Thus, we find specious Appellant’s contention that using a
sheriff’s sale to recoup monies claimed due from Appellee
was the proper step to enforce
its assessment lien. Rather, “[t]
he first step to enforcing an assessment lien is the filing of a
foreclosure complaint[, action
in debt or contract]. (bracketed

The bankruptcy court in Mankowka
felt constrained by the words inserted
by the court in Hammer to the holding
of Karr (Hammer being the more recent
decision), and held that an in personam action to collect assessments was
indeed sufficient to enforce the lien.
Both the district court and the court
of appeals disagreed. In maintaining
the clear distinction between actions
in foreclosure (paragraph (a) of 5315),
and other remedies (paragraph (f) of
5315), the court of appeals wrote as follows:
The Commonwealth Court’s analysis in Karr comports with the text
and structure of the statute at issue.
Section 5315 draws a clear distinction
between subsection (e)’s “proceeding to enforce” the statutory lien and
the pursuit of “[o]ther remedies”…
As the Commonwealth Court noted
in Karr, the statute explicitly provides
for enforcement by “foreclose[ure] in
a like manner as a mortgage on real
estate; thus, one may enforce the lien
by filing an action in foreclosure.”
In contrast to subsections (a) and (e),
subsection (f) is concerned not with
the lien itself but with the “sums for
which subsection (a) creates the lien.”
This shift in word choice demonstrates
that actions in debt or contract provide

an alternative recourse from the lien
created by the provision, and do not
constitute “proceedings to enforce the
lien.”
Accordingly, the court of appeals
clearly held that in personam actions in
debt do not constitute enforcement of
the statutory lien. Although Mankowka
is a court of appeals bankruptcy decision predicting Pennsylvania law, its
implication is not necessarily limited to
the bankruptcy context. Associations
may now have to consider in rem foreclosure actions for assessment delinquencies that approach the three-year
statute of limitations period. However,
procedures to enforce the lien (by foreclosure) may not be required when
ownership of the unit is not at issue. In
Pennsylvania, a money judgment filed
in any county in which the defendant
holds real estate constitutes a judgment
lien (against that real estate). Therefore, depending on the amount of the
delinquency and circumstances such as
foreclosure and bankruptcy, a money
judgment suit will likely continue to be
an appropriate remedy.
Stefan Richter is with Clemons Richter &
Reiss PC in Doylestown.

PBA STAFF SNAPSHOT:
Pamela K. Kance
This is the first in a series of
snapshots of the PBA staff who work
tirelessly for the benefit of our membership. PBA provides tremendous
support for the efforts of the RPPT
Section. For many of us on Council,
Pamela K. Kance is the first PBA contact we have.
Pam Kance has been with the
PBA for seven years. After several
years as a meetings coordinator and
working with PBA Committees, Pam
now fills the roll of Sections Rela-

tions Coordinator. In this position,
she provides a full range of staff support to all PBA sections and a few
assigned committees, and serves as
the liaison between our Section and
the association. She assists with setting up meetings, overseeing various section mailings, supervising the
distribution of section newsletters,
reviews section expenditures and attends meetings as necessary, among
myriad other duties.

Pamela K. Kance
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ARTICLE:
Pa. Supreme Court Holds That Murder/Suicide is a Purely
Psychological Stigma, Not a Material Defect Requiring
Disclosure by Seller
By Charles F. Smith Jr.
On July 21, the Pennsylvania Supreme Court held in Milliken v. Jacono,
2014 WL 3579791 (Pa., July 21, 2014,
No. 48 MAP 2013), that a murder/
suicide on the premises was a purely
psychological stigma and not a material defect requiring disclosure by the
seller.
The Pennsylvania Real Estate Seller Disclosure Law (RESDL), 68 Pa. C.S.
§§7301-7314, requires that a seller of
residential property disclose to a buyer
any material defects known to the seller by completing a property disclosure
statement. “Material Defect” is defined
under a separate statute, the Residential Real Estate Transfers Law, 68 Pa.
C.S. §7101-7512, as a “problem with the
residential real property or any portion
of it that would have a significant adverse impact on the value of the property that involves an unreasonable risk
to people on the property. The fact that
a structural element, system or subsystem is near, at or beyond the end of
the normal useful life of such a structural element system of sub-system is
not by itself a material defect.” 68 Pa.
C.S. §7102
Initially, the Court of Common
Pleas of Delaware County granted
summary judgment in favor of the
defendants finding as a matter of law
that the existence of a murder/suicide
on the premises was not a material defect and, therefore, there was no genuine issue of material fact concerning
disclosure or lack thereof under the
RESDL, the Unfair Trade Practices And
Consumer Protection Law (UTPCPL)
73 P.S. §201 et seq. or common law. A
three-judge panel of the Pennsylvania
Superior Court reversed the trial court
but, upon en banc reconsideration, the
Superior Court upheld the granting of
summary judgment. Milliken v. Jacono,
60 A.3d 133 (2012).

The Supreme Court affirmed the
decision of the Superior Court and
found that since all of Milliken’s claims
were incorrectly premised on a duty
and failure to disclose the murder/suicide, there were no genuine issues of
material fact and summary judgment
was proper.

The decision not to disclose ...
was not made in haste. Prior to
completing a Seller’s Disclosure
Statement, [sellers] consulted
with their attorney, their
agents and representatives of
the Pennsylvania Real Estate
Commission ...
In February of 2006, prior owner
Konstantinos Koumboulis shot and
killed his wife and himself inside his
house. The Jaconos purchased the
property via estate auction in September 2006, for $450,000. The Jaconos
renovated the home and listed it for
sale in June of 2007. The decision not
to disclose the murder/suicide was
not made in haste. Prior to completing a Seller’s Disclosure Statement,
they consulted with their attorney,
their agents and representatives of the
Pennsylvania Real Estate Commission,
asking whether the murder/suicide
was a material defect requiring disclosure pursuant to the RESDL. The
Pennsylvania Real Estate Commission,
the Pennsylvania Association of Realtors Legal Hotline and seller’s attorney
confirmed the murder/suicide was not
a material defect requiring disclosure.
It was not until after closing and taking
possession that Milliken learned of the
murder/suicide on the premises.
Because a well-publicized event
such as a murder/suicide is not latent
(it was well-known) does not affect the
structure or the land, and its psycho-
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logical value is
impossible
to
quantify,
the
court
stated
simply, “Purely
psychological
stigmas are not
material defects
of property that
sellers must disclose to buyers.”
How often Charles F. Smith Jr.
do we receive
simple
and
clear language like that?
Charles F. Smith is a member of Norris
McLaughlin & Marcus PA and practices in
the Allentown office, primarily in the areas
of litigation and transactional work related
to real estate. He manages ABE Settlement
Services LLC and works for the Law Department of Lehigh County as an assistant
solicitor. He is a former chair of the PBA
Young Lawyers Division and served on the
PBA Board of Governors from 1995-98. He
graduated from Lafayette College in 1985
and Villanova University School of Law in
1988.

Confidential assistance to lawyers, judges
and their families for problems with
alcohol, other drugs, gambling, stress,
anxiety, depression, etc.

Lawyers Concerned
for Lawyers of Pa. Inc.
LCL Confidential Lawyers
Helpline: 888-999-1941
7 Days a Week • 24 Hours a Day • Holidays
www.lclpa.org

ARTICLE:
Powers of Attorney After Act 95
By Daniel B. Evans
House Bill 1429, which makes a
number of changes to the form and effect of powers of attorney, was signed
by Gov. Corbett on July 2, becoming
Act 95 of 2014.
Among the more important changes made by Act 95 are the following:
• Powers of attorney executed on or
after Jan. 1, 2015, must be both witnessed and notarized.
• The language of the notice to the
principal and the acknowledgement of the agent have both been
revised.
• The liability of third parties relying in good faith on powers of attorney has been limited in order
to reverse the reasoning of the
Supreme Court in Teresa M. Vine v.
Commonwealth of Pennsylvania, State
Employees’ Retirement Board, 607 Pa.
648, 9 A.3d 1150 (2010), and those
changes are effective immediately.
• The power of agents to make gifts
has been further limited, and there
are also new guidelines for other
kinds of estate planning.
• The duties and liabilities of agents
have been revised and restated.
This article will describe the changes that have been made in the way
powers of attorney must be executed,
the changes in the notice to the principal and the changes in the acknowledgement of the agent.
Background
The primary origins of Act 95 are:
• House Resolution 484 of 2007 directed the Joint State Government
Commission to have its Advisory
Committee on Decedents’ Estates
Laws (the Advisory Committee)
study the Uniform Power of Attorney Act, which had been approved
by the National Conference of
Commissioners on Uniform State
Laws in 2006, to determine whether to recommend amendments to

•

•

Pennsylvania’s statutes on powers
of attorney.
The Advisory Committee on Decedents’ Estates Law released its report on powers of attorney in March
of 2010 (the report), and proposed
a number of amendments to Chapter 56 of the Probate Estates and
Fiduciaries Code (Powers of Attorney), as well as Chapter 54 (Health
Care Powers of Attorney).
In May of 2010, the Supreme Court
decided Teresa M. Vine v. Commonwealth of Pennsylvania, State Employees’ Retirement Board, 607 Pa. 648, 9
A.3d 1150 (2010), which held that a
third party could be liable for relying on a power of attorney and acting on the directions of the agent if
the power of attorney was void due
to the incapacity of the principal at
the time the power was executed.

Although Act 95 seems to have adequately addressed the concerns raised
by the Vine decision, it departed in several respects from the recommendations of the Advisory Committee, and
some of those departures could have
unfortunate consequences either in results that were not intended or in judicial confusion.
Execution of Powers
Generally speaking, prior law only
required that powers of attorney be
signed and dated by the principal. No
witnesses were needed unless execution was by mark or by another person
at the request of the principal. Notarization was not needed unless the
power of attorney had to be recorded
(which would be necessary to convey
an interest in real property).
Under new Section 5601(b)(3) (unless otherwise noted, all section references are to the Probate, Estates and
Fiduciaries Code, Title 20 of the Pennsylvania Consolidated Statutes), all
powers executed on or after Jan. 1, 2015,
must be acknowledged before a notary
public (or other individual authorized

by law to take
acknowledgements) and witnessed by two
individuals,
each of whom
is 18 years of
age or older.
No
particular
language
is specified for
the
acknowlDaniel B. Evans
edgement
or
witnessing, but
presumably language similar to that
currently used in wills (or health care
powers of attorney) will be sufficient.
The requirement of two witnesses
in all cases was recommended by the
Advisory Committee, and its report
indicates that the change was partly to
conform the execution of powers of attorney under Chapter 56 with the execution of health care powers of attorney under Chapter 54 (which requires
two witnesses), but also to be “more
protective of the principal (i.e., it lessens the possibility of undue influence
and duress).” (Report, page 18.)
The Advisory Committee also recommended “the inclusion of a comment stating that notarization of a
power of attorney at its execution is
good practice but is not required.” (Report, page 18.) That recommendation
was not followed by the Legislature,
and Act 95 requires notarization.
It might seem incongruous that
Pennsylvania law now requires two
subscribing witnesses to a power of attorney but does not require subscribing
witnesses to a will, but a will is subject
to a quasi-judicial review by the Register of Wills before it is admitted to
probate and becomes effective, while
a power of attorney is expected to be
effective without any judicial or other governmental review. It therefore
seems appropriate to require a greater
level of self-authentication to a power
of attorney.
(Continued on Page 14)
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ARTICLE:
Powers of Attorney After Act 95
(Continued from Page 13)
Some other changes (and comments):
• Section 5601(b) originally provided
that powers of attorney “shall be
signed and dated by the principal.
….” Section 5601(b)(1) now provides that a power “shall be dated,
and shall be signed by the principal. …” This presumably means
that the date does not need to be
written by the principal but can be
written (or typed) by the lawyer or
a witness.
• A power of attorney may be signed
by another individual on behalf of
the principal “if the principal is
unable to sign but specifically directs another individual to sign the
power of attorney.” The requirement that the principal be unable
to sign the power of attorney is
new and might seem to do nothing
more than make explicit what was
implicit, but it provides a new issue
that can be litigated in the future.
It’s also not clear what difference
it makes whether the signature is
at the “direction” of the principal
(which was previously required)
or that the principal “specifically
directs” the other person to sign
for the principal.
• The requirement that all powers
be witnessed pretty much eliminates the distinction between execution by signature and execution
by mark, which is probably just
as well considering the number of
signatures that are illegible (and
therefore might not be considered
a “signature”).
• The statute is now clear that the notary cannot be the agent (§ 5601(b)
(3)(i)), and that the witnesses cannot be the notary or the agent (§
5601(b)(3)(ii)).
The prohibition against the agent
being a subscribing witness is going to
change the practices of many lawyers
who have allowed spouses to witness
each other’s wills so that only one additional witness was needed. This has

been a common practice even when
the spouse is a primary beneficiary
of the estate or is the executor named
in the will because Pennsylvania law
does not disqualify interested parties
from being witnesses to a will. However, when spouses name each other
as agents in their powers of attorney
(which is very common, of course), the
spouses will not be able to be witnesses
to the powers of attorney and a second
witness will be needed.
The prohibition against the same
person serving as both the notary
and the witness may create problems
or concerns for those practitioners
who have been taking acknowledgements of powers of attorney using the
form of certification found at 20 P.C.
§ 291.7(5). 42 Pa.C.S. § 327(a) allows
an acknowledgement to be taken by
a member of the bar of the Supreme
Court of Pennsylvania if the document
is afterwards certified to an officer authorized to administer oaths, and the
form of certification is provided by 57
Pa.C.S. § 316(2.1) (which is the successor to 20 P.S. § 291.7(5), which has been
repealed). However, both 57 Pa.C.S.
§ 316(2.1) and 20 P.S. § 291.7(5) state
that the attorney is acknowledging being a “subscribing witness” to the document. It would seem that, for purposes of § 5601(b)(3)(ii), a lawyer taking
an acknowledgement of the principal
would be an “other person authorized
by law to take acknowledgements” and
so could not be a subscribing witness,
and yet the form of certification specified by 57 Pa.C.S. § 316(2.1) requires
the lawyer to be a subscribing witness.
The intent of § 5601(b)(3)(ii) seems to
be that there should be at least three
independent people involved with the
execution of a power of attorney: two
witnesses and a person taking the acknowledgement of the principal, and
that intent would be violated by having a lawyer both sign as a witness and
take the acknowledgement of the principal.
Absent any authoritative guidance
(and who would provide such guidance?), the safest approach would be to
have three subscribing witnesses: the
lawyer and two others. The presence
of a third witness should not invalidate
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the power of attorney, and the lawyer
can then go to a notary public and have
the acknowledgement certified in accordance with 57 Pa.C.S. § 316(2.1).
Notice to Principal
The notice that is “required” to be
included in capital letters at the beginning of the power of attorney is not
necessary for the validity of the document, but does change the burden of
proof on challenges to the authority of
the agent. Act 95 makes the following
changes to the language of the notice:
1. The statement that your agent
“must keep your funds separate
from your agent’s funds” has been
deleted. A similar change has been
made to the acknowledgement of
the agent (see below), and the reasons for those changes are not clear,
because they were not recommended by the Advisory Committee.
2. Two new statements are now included:
Your agent must act in accordance with your reasonable
expectations to the extent actually known by your agent
and, otherwise, in your best
interest, act in good faith and
act only within the scope of authority granted by you in the
power of attorney.
The law permits you, if you
choose, to grant broad authority to an agent under power of
attorney, including the ability
to give away all of your property while you are alive or to
substantially change how your
property is distributed at your
death. Before signing this document, you should seek the
advice of an attorney at law to
make sure you understand it.
The first new statement seems like
an improvement because it informs the
principal about the fiduciary duties of
the agent and the limits on the powers
of the agent. The reference to “reasonable expectations” might also prompt
the principal to explicitly communicate
(Continued on Page 15)

I shall act in accordance with
the principal’s reasonable expectations to the extent actually
known by me and, otherwise,
in the principal’s best interest,
act in good faith and act only
within the scope of authority
granted to me by the principal
in the power of attorney.
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his or her expectations to the agent,
which would seem to be a good thing.
The second new statement is also
an improvement, because it highlights
the possibility that the power of attorney might give agents broad powers
to make gifts or change beneficiary
designations. However, it would have
been even better to require a notice of
the powers actually given by the document rather than a notice of powers
that might have been given.
The last sentence, about seeking
the advice a lawyer, is the sort of thing
that lawyers like to see, but could cause
confusion when the document has
been prepared by (and recommended
by) the principal’s own lawyer.
Acknowledgement of Agent
Under Section 5601(d), both before
and after the amendments made by Act
95, an agent is required to sign a form
of acknowledgement before acting as
an agent under a power of attorney.
Act 95 makes several changes to the
content of the acknowledgement:
• The statement that “I shall exercise
the powers for the benefit of the
principal” has been replaced by a
more expanded and explicit summary of the duties of an agent:

•

•

The three other statements, about
keeping the assets of the principal
separate from the agent’s assets,
exercising reasonable caution and
prudence, and keeping records of
all actions, receipts and disbursements on behalf of the principal,
have all been deleted.
Part of an introductory statement,
that the acknowledgements apply
“in the absence of a specific provision to the contrary in the power of
attorney or in 20 Pa.C.S.,” has been
deleted.

These changes were not recommended by the Advisory Committee,
and they appear to be an attempt to coordinate the language of the acknowledgement with the language of the
new Section 5601.3, which describes
the duties of the agent (and was also
not recommended by the Advisory
Committee).

New Section 5601.3 divides the
duties of the agent into two categories: Those listed in Section 5601.3(a)
cannot be waived or modified by the
provisions of the power of attorney,
but those listed in Section 5601.3(b)
are conditioned by “[e]xcept as otherwise provided in the power of attorney.” The duties listed in 5601.3(a) are
the same duties described in the new
language quoted above (“act in accordance with the principal’s reasonable
expectations,” etc.), and the duties listed in 5601.3(b) include the duties that
have been deleted from the acknowledgement. So the acknowledgement of
the agent has been changed by deleting
any reference to possible exceptions,
listing only those duties that cannot be
waived or modified, and deleting references to duties that might be waived
or modified by the document.
Regardless of whether or not the
changes represented by new Section
5601.3 are an improvement, the decision of the Legislature not to require
agents to acknowledge any of the duties listed in subsection (b) is puzzling.
Daniel B. Evans is a solo practitioner
in Wyndmoor and a former editor of the
newsletter. Many excellent resources for
estate practitioners can be found on Dan’s
blog at http://resources.evans-legal.com.

NEWS:
Legislature Increases Recorder of Deeds and Register of Wills
Fees Via State Budget
The 2014-15 state budget passed
by the Legislature and signed into law
by Gov. Corbett includes two increases
to Recorder of Deeds and Register of
Wills fees. Because the budget process
was used to enact these fees, they were
not reviewed or commented upon in
advance by the RPPT Section.
Acts 113 and 126 of 2014 make
several changes to the $23.50 Judicial
Computer Project/Access to Justice/
Criminal Justice Enhancement Account (JCP/ATJ/CJEA) fee by amend-

ing 42 Pa.C.S. § 3733.1 and enacting 72
P.S. §1795.1-E.
The JCS/ATJ/CJEA fee was temporarily increased from $23.50 to
$35.50 in two stages for all filings (except those resulting from a traffic citation charging an offense under Title 75
[relating to vehicles] which is classified
a summary under a state statute or local ordinance).
Once fully implemented, the fee
will remain at $35.50 until Dec. 31,
2017. Thereafter, the fee will be $14.25.

Effective July 10, 2014, Act 126 increased the fee by $10, bringing the total fee to $33.50.
Effective Aug. 8, 2014, Act 113 increased the fee by an additional $2,
bringing the total to $35.50.
Various Recorder of Deeds and
Register of Wills offices set their own
dates for implementation, due to the
surprise nature of this fee increase. Be
sure to check for new fees prior to any
filing.
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ARTICLE:
Loher Estate: Executors Beware! When is an Estate Over?
By Griffin B. Evans
There are thus only two ways to
settle an estate, one by account,
audit, confirmation and decree,
and the other by means of a family
settlement agreement. Otherwise,
the estate is not settled, and the
personal representative is not released from liability.
Loher Estate, 3 Fid.Rep. 3d
71, 74-75 (O.C. Chester 2012)
(Opinion by Tunnell, J.)
The above statement is not always
followed and, in fact, the norm may be
the opposite. In many estate administrations within congenial families, the
executor collects the assets, pays the
taxes due, settles the decedent’s debts
and distributes the funds to the beneficiaries. No formal paperwork is executed to end the estate. However, executors be warned: you are personally
liable for the assets of the estate until
an estate is settled, and there is no way
to be released from the appointment or
discharged from liability without either
order of court or private agreement.
Certainly, you may not just walk away.
Do not take the oath of office lightly, as
the following case makes plain.

Judge Tunnell described
this estate as “one of the
saddest cases this court has
encountered.”
Judge Tunnell described this estate
as “one of the saddest cases this court
has encountered.” Loher Estate (No. 2), 3
Fid.Rep. 3d 77 (O.C. Chester 2013).
On Oct. 22 1993, Henry and Celine
Loher, with two of their three children,
were en route to a wedding in Georgia
in a single-engine Beechcraft Bonanza, with Henry as the pilot. Residents
of Malvern, the couple and children
crashed at 4:15 p.m. just south of West
Georgia Regional Airport. No one survived the crash. Colin Loher, the only

child of the Lohers not on the plane,
was the sole heir of his parents’ estates.
Under the will of Henry J. Loher,
his wife, Celine, and her brother, Vincent A. McCall Jr., Esq.,1 were named
executors of his estate, and if Celine or
Vincent should fail to serve, the law
firm of Clark Ladner Fortenbaugh &
Young (Clark Ladner) was designated
to name a successor fiduciary, ensuring
that two fiduciaries always serve.
As Celine was dead, Clark Ladner
designated Aloysius T. Lawn IV, an associate with the firm, as co-petitioner
with McCall for grant of letters testamentary. The Register of Wills of Chester County granted letters on Nov. 5,
1993.
Under the will of Henry, a trust
was established for the benefit of Colin,
entitling him to the remaining balance
at age 30.
The estate administration went
forward. Lawn made payments on
the inheritance tax due for the estate;
he signed the Form 706 United States
Estate Tax Return; he executed a Disclaimer of Interest; and he signed a
Joint Tortfeasor Release as executor.
On Dec. 31 1995, Lawn resigned
from Clark Ladner (which ceased doing business in December of 1996). The
court narrates, “[h]e went to work for
a private concern and was supposed
to be removed from all other legal appointments. After leaving Clack Ladner, Lawn had no further interaction
with the estate or the Loher family. He
received no executor fees. He was never appointed as a trustee and did not
serve in that capacity.” Id., at 73.
In 2009, Colin Loher contacted
Lawn, leading him to McCall, his uncle.
Colin requested the remaining assets of
his trust and for an accounting. Quoting the court, “[u]ncle Vincent was not
forthcoming.” Id., at 71. As such, Colin
filed a petition with the orphans’ court
seeking an accounting.
An order was entered for a full account of the estate and trust in June
2010, giving McCall and Lawn 90 days

Real Property, Probate & Trust Law Section Newsletter

16

to account. Neither filed an
account. After
three separate
findings of civil
contempt and
almost a year of
delay, McCall
agreed to turn
over copies of
all financial records.
Griffin B. Evans
S o m e
$765,000
was
missing from the estate.2
Furthermore, $100,000 was taken
through fees and commissions, which
Henry Loher’s will specifically forbade.
After a hearing, the court adjudicated on Nov. 29, 2012 that:
“This court can conceive of no
more patent an error on the
part of the co-executors Lawn
and McCall than their failing to
comply with the basic requirements of probate, particularly
with the obligation to settle the
estate pursuant to law, as they
swore to do. Mr. Lawn and Mr.
McCall are jointly, as well as
severally, liable for the funds
missing and unaccounted for
under the foregoing principles.
They are not liable as trustees,
but as executors, in equal measure.” Id., at 75. 3
In all, Lawn and McCall were surcharged $864,982.43 for Henry’s estate
and another $194,344.32 for the estate
of Celine Loher (which was a companion case with the same circumstances and parties), for a grand total of
$1,059,326.75.
Lawn appealed the judgment, raising the issue that he was being held
“strictly liable” for another’s defalcation and the defense of laches. The Orphans’ Court of Chester County issued
an opinion per Pa. R.A.P. 1925(a).
(Continued on Page 17)
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Loher Estate: Executors Beware!
When is an Estate Over?
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Addressing Lawn’s issue of “strict liability,” the court quoted Justice Potter
in Irvine’s Estate, 203 Pa. 602 (1902),
“The wise precaution of the
decedent in providing for his
estate the joint services of three
men of special capacity cannot be defeated by allowing
them to escape responsibility
by charging against each other
the failure of duty which they
were jointly and severally under obligation to perform. …
As was said by Mr. Justice Gordon in Weldy’s Appeal, 102 PA.
461: ‘However it may be as to
the responsibility of one executor who has passed the money
of the estate to his co-executor,
there is now, and never has
been, any difference of opinion
as to their joint responsibility

for a loss resulting from their
joint negligence.’ 203 Pa. At
606.” Loher Estate (No. 2), 3 Fid.
Rep. 3d 77, 79 (O.C. Chester
2013) (Opinion by Tunnell, J.).
The court stated, “[t]he same is
true at bar. Lawn disobeyed the will.
Lawn disobeyed the law. Then he saw
fit after two years of service to simply
abandon his fiduciary post and walk
away. And therein lies his own culpability.”
Addressing Lawn’s defense of
laches, the court finds that there was
no delay and Lawn was not prejudiced,
because Colin had to wait until he was
30 for the trust assets, he was given no
notice of Lawn’s departure and Lawn
took no steps to stay appraised of the
estate.
On June 10, 2013, the Superior
court heard oral arguments.
On Feb. 20, 2014, Vincent A. McCall
Jr. died of heart failure at his home.4
On March 19, 2014, the Superior
court issued its opinion affirming the

orphans’ court order.
The court opinion claims Vincent McCall was an attorney with the
Philadelphia law firm of Clark Ladner
Fortenbaugh & Young. The Pa. Disciplinary Board website has no record of
a Vincent A. McCall and NJ searches
reveal the same.
2
In addition, Celine Loher’s estate was also administered by McCall
and Lawn, and it was missing about
$95,000.
3
The court opinion stated that “no
trust arose.”
4
Found through Google searches.
This Vincent A. McCall was never a
lawyer and was a financial adviser.
1

Griffin B. Evans is an associate with Evans Law Office in Philadelphia. He also
provides technical support for Steve Liemberg’s NumberCruncher and Quickview.

SAVE THE DATE!
RPPT Section Annual Meeting
May 6-7, 2015 • Philadelphia

Plan now to attend the RPPT Section’s biggest
event of the year. Join your colleagues for timely
continuing education courses taught by true experts
in their fields, informal sharing of ideas and relaxing
time together. The 2015 retreat will be held in
Philadelphia at the Sheraton Center City Hotel,
with continuing education courses offered on
May 6-7, 2015.
Be sure to bring your fellow real property and
probate & estate colleagues and help make our
2015 retreat the best ever.
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ARTICLE:
Practice Point: A Model Local Orphans’ Court Rule for Mediation
By Bernice J. Koplin and
Neil E. Hendershot
In April 2013, the Supreme Court
Orphans’ Court Procedural Rules Committee published a set of proposed new,
revised and expanded statewide Orphans’ Court Rules, the first such universal revision in 40 years. The current
project of the PBA Alternative Dispute
Resolution Committee Fiduciaries and
Orphans’ Court Subcommittee of involves drafting and implementing a
proposed Model Local Orphans’ Court
Rule for Mediation for consideration
and adoption, with any options deemed
appropriate, statewide by counsel and
the local courts.
The new Rules, which remain under review and further revision by the
Rules Committee after comments were
received, would include, for the first
time, a new Rule 1.6 that would authorize mediation in matters before the Orphans’ Court Division. There could be
expansion of such mediation into matters not yet filed, but possibly so, if not
resolved otherwise by disputing parties.
New Rule 1.6, in its originally published form, provided as follows:
Rule 1.6. Mediation by Local
Rule or Special Order:
The Court, by Local Rule or
special order, may direct the
parties to participate in private
or court-sponsored mediation.
Note: Rule 1.6 has no counterpart in former Orphans’ Court
Rules.
Explanatory Comment: The
confidentiality of mediation
is provided by statute, see 42
Pa.C.S. § 5949.
Although this version of New Rule
1.6 likely will not be the final version of
such a new rule, it is expected to be re-

tained and adopted in some form that
would authorize mediation generally in
orphans’ court matters. After final new
rules would be issued by the Pennsylvania Supreme Court, Local Orphans’
Court Rules, which would not be inconsistent with the generic statewide new
Rule regarding mediation, could be promulgated. The subcommittee desires to
produce such a reliable set of Model Local Rules for Mediation, with options,
explanations and resources, for consideration in the various judicial districts to
implement mediation in orphans’ court
matters specifically.
The subcommittee is in the process
of drafting a Model Local Rule, with options and related materials, which will
address various issues that could be further delineated under New Rule 1.6 at
the local court level.
Such issues include, among others:
• Procedures and guidelines for appointment or engagement of qualified mediators with expertise in the
unique issues addressed by fiduciaries and in the orphans’ court;
• Generic forms, with options, for use
by parties, counsel and local courts;
• Educational programs regarding
mediation, targeted to mediators, to
fiduciaries, to counsel and to parties
in orphans’ court division matters
and proceedings;
• Qualification and conduct of mediators, including recommended
training, substantive experience or
expertise and conduct; and
• Reliable online resources supporting the mediation process, explaining the benefits and limitations of
mediation in orphans’ court matters and listing contacts or services
in counties promoting such mediation.
The subcommittee’s goal is to have
a Model Local Rule, with explanations,
options, forms and resource links, available for deployment regarding orphans’
court matters. The project would be
completed in anticipation of all local
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rules being reworked (potentially even
in those counties, such as Bucks and
Chester, which have mediation programs in effect in their orphans’ court
divisions), prior to a deadline when final new Supreme Court Orphans’ Court
Rules would become effective statewide. The subcommittee, through the
ADR Committee and the PBA, hopes to
offer its work product to local orphans’
court division judges, to local bar association rules committees (which may
assist the local courts) and to mediation
organizations in the commonwealth.
The purpose of the project is to facilitate and encourage mediation and to
make it attractive for local courts to use,
and adaptable to local situations, while
preserving some consistency statewide.
Readers are encouraged to send their questions or ideas for consideration in future
columns to Bernice J. Koplin at bjkoplin@
sglk.com.
Bernice J. Koplin is co-chair of the PBA
Alternative Dispute Resolution Section’s
Subcommittee on Fiduciaries & Orphans
Court Alternative Dispute Resolution. Her
law practice at Schachtel Gerstley Levine
& Koplin PC, Philadelphia, focuses on
taxation, estate and trust planning and administration, charitable organizations and
planning, Orphans Court (PA) and Chancery/Probate Division (NJ) matters. Since
2008 she has been a Certified Elder Law
Attorney (CELA) by the National Foundation for Elder Law. She is co-chair of the
Philadelphia Probate & Trust Section and
author of the column “Practice Points” in
the Philadelphia Probate and Trust Section
Newsletter.
Neil E. Hendershot is with Serratelli Schiffman & Brown PC in Harrisburg, where
he concentrates his practice in the areas of
elder law, personal and estate planning, estate and trust administration and orphans’
court litigation. He is a past chair of the section and is editor at large of this newsletter.

ARTICLE:
Trust Protectors in Pennsylvania
By Daniel B. Evans
There is both controversy and uncertainty regarding the use of “trust
protectors” in the creation and administration of trusts. The controversy is
reflected in the diversity of commentary for and against them, and the uncertainty is due to both the lack of any
consensus among commentators and
practitioners and the lack of any statutes or court decisions defining what is
meant by a “trust protector.”
This article will look at the provisions of the Pennsylvania Uniform
Trust Act (PUTA), 20 Pa.C.S. Chap. 77,
and suggest some ways that a person
who is not the settlor, trustee or beneficiary of the trust could be given powers over the trust that could be helpful
in adapting to future circumstances
and carrying out the intentions of the
settlor but that, for one reason or other,
cannot or should not be given to the
trustees or beneficiaries.
BACKGROUND
Trust protectors originally arose
in the context of off-shore asset-protection trusts. Settlors did not want to
retain powers over the trust or the foreign trustee that might give courts in
the United States any jurisdiction over
the foreign trustee but they also did not
want to give unfettered discretion to
the foreign trustee, and so the appointment of a third party with powers over
the trust and the trustee was a kind of
compromise. The title of “trust protector” was chosen because the role of the
third party was to exercise powers that
would protect the assets of the trust
against claims of the settlor’s creditors,
such as by moving the situs of the trust
or terminating any retained rights or
powers of the settlor.
Trust protectors may also have
roles to play in protecting the validity
of domestic asset protection trusts, but
the phrase has come to be applied to a
person who has powers over a trust but
is not a settlor, trustee or beneficiary of

the trust.
The word “protector” only appears
once in the PUTA, and then only to exclude a “protector” who holds a power
of appointment from the definition of
“beneficiary” in §7703.
Section 808 of the Uniform Trust
Code (UTC) promulgated by the National Conference of Commissions for
Uniform State Laws (NCCUSL) was
enacted as part of the PUTA as § 7778,
titled “Powers to direct.” (More about
§ 7778(c) below.) The 2005 report of
the NCCUSL includes a comment that
“Subsections (b)-(d) ratify the use of
trust protectors and advisers.” So the
NCCUSL believed that they were enabling the use of trust protectors even
though the statute itself does not use
that terminology.
(The NCCUSL comments carry
some weight because those comments
are basically incorporated by reference
into the report of the Advisory Committee on Decedents’ Estates Laws
that recommended the enactment of
the PUTA, and 1 Pa.C.S. § 1927 directs
that the comments of a committee that
drafted a statute may be consulted in
the construction or application of the
statute.)
POSSIBLE POWERS
Despite the lack of any statutory
definition of “protector” and the lack
of statutory references to “protectors,”
the language of the PUTA, its legislative history and pre-existing commonlaw principles suggest that a trust protector could be appointed by a trust
document and be given any or all of the
following powers:
Appoint successor trustees
A common problem faced by settlors of trusts is deciding what to do
if all of the trustees who are named
should fail or cease to serve due to resignation, death or incapacity. The settlor might not want a corporate trustee
as a backup because of concerns about
costs or impersonality, and the benefi-

ciaries may be too young or untrusted.
In that case, a possible solution would
be to give the power to appoint successors to a trust protector who might not
be willing or able to serve as trustee but
is trusted to find the right person (or institution) to serve as trustee.
In filling vacancies, § 7764(c)(1)
gives first priority to the person “designated in or pursuant to” the trust
document. This provision is based on
Section 704 of the UTC, and the 2005
comments to Section 704 state that “An
effective provision in the terms of the
trust for the designation of a successor trustee includes a procedure under
which the successor trustee is selected
by a person designated in those terms.”
(See comment above about the use of
NCCUSL comments in interpreting the
PUTA.)
So a trust document can give the
power to appoint successor trustees to
a person (or series of persons) designated as “trust protector.”
Remove and replace trustees
One of the concerns about corporate trustees is that changes in fee
schedules, personnel and other circumstances may make the bank or
trust company originally appointed
less desirable. Individual trustees can
also change, losing skills or capacity as
they age, moving away or otherwise
becoming less appropriate to the role.
The power to force a change in trustees
is a useful power but is not a power ordinarily entrusted to beneficiaries.
The power to remove trustees is
not specifically addressed in the PUTA,
but it had been a common practice before the enactment of the PUTA to designate one trustee (often referred to as
a “disinterested trustee”) who had the
power to remove and replace the corporate trustee or to include express
provisions allowing the beneficiaries
to remove and replace trustees. (Cf., 20
Pa.C.S. § 7506(a), which denies beneficiaries the power to remove a trustee
(Continued on Page 20)
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and appoint a “related or subordinate”
party as trustee under circumstances
that could have adverse federal estate
tax consequences.)
As noted above, the PUTA allows
the appointment of successor trustees
by a person designated by the trust document, and nothing in the PUTA would
prohibit giving a trust protector the
power to remove and replace trustees.
Consent to trust terminations or
modifications
One of the powerful tools provided by the PUTA is the power to
modify or terminate trusts that are by
their terms irrevocable, which provides great flexibility in adapting to
future changes in circumstances. Under § 7740.1(b), a trust can be modified
or terminated with the consent of all
beneficiaries, but only if the modification or termination is not inconsistent
with a “material purpose of the trust.”
Under § 7740.1(a), the modification or
termination can be inconsistent with a
material purpose of the trust if the settlor consents. Obviously, the settlor of
a testamentary trust can’t consent, and
even the settlor of an inter vivos trust
can become unable to consent due to
death or disability. Can the consent of
trust protector be substituted for the
consent of the settlor?
Under § 7778(c), a trust document
can give a trustee or “other person” a
power to modify or terminate a trust,
so a trust protector could be given the
power to modify or terminate the trust.
This is expressly stated in the previously cited NCCUSL comments to
UTC Section 808, upon which § 7778 is
based:
Subsections (b)-(d) ratify the
use of trust protectors and
advisers. Subsections (b) and
(d) are based in part on Restatement (Second) of Trusts
§ 185 (1959). Subsection (c) is
similar to Restatement (Third)
of Trusts § 64(2) (Tentative
Draft No. 3, 2001). “Advis-

ers” have long been used for
certain trustee functions, such
as the power to direct investments or manage a closely
held business. “Trust protector,” a term largely associated
with offshore trust practice, is
more recent and usually connotes the grant of greater powers, sometimes including the
power to amend or terminate
the trust. Subsection (c) ratifies
the recent trend to grant third
persons such broader powers.
If the power to modify or terminate were unrestricted, it would
amount to a general power of appointment because the trust protector could
modify the trust to make him or herself
the sole beneficiary and then terminate
the trust in his or her own favor, so the
power needs to be restricted in some
way.
Rather than attempting to define a
restricted power, it should be possible
to adopt the framework of § 7740.1(a),
which allows a noncharitable irrevocable trust to be modified or terminated
with the consent of the settlor and all
beneficiaries even if the modification
or termination is inconsistent with a
material purpose of the trust. (“All
beneficiaries” includes minor and future unborn beneficiaries, whose interests can be represented in accordance
with Subchapter C, §§ 7721 et seq.) Allowing a trust protector to exercise the
rights of the settlor under § 7740.1(a)
would be nothing but a restricted
power of modification or termination
allowed by § 7778(c) because it would
allow the trust protector to modify or
terminate the trust, but only with the
consent of all beneficiaries. (Or, to put
it the other way around, the beneficiaries could modify or terminate the trust
in any way they wanted, but only with
the consent of the trust protector.)
A trust protector could therefore
be empowered to consent to the modification or termination of any trust
to which the settlor (if living) could
have consented in accordance with
§ 7740.1(a).

Mediate or arbitrate disputes
Disputes often arise among trustees or beneficiaries or between trustees
and beneficiaries and avoiding costly
litigation is a worthy goal.
It is doubtful that a trust document
could require beneficiaries to arbitrate a
dispute, because the goal of mandatory
arbitration would be to prevent the orphans’ court from hearing the same dispute. That result would be contrary to
the spirit, if not the letter, of § 7705(b),
which provides for certain mandatory rules that cannot be restricted or
modified by a trust document, including (among other things) the duty of
a trustee to act in accordance with the
purposes of the trust, the power of a
court to modify or terminate a trust, the
periods of limitations for commencing
a judicial proceeding, the power of the
court to exercise jurisdiction “as may
be necessary in the interests of justice”
and the subject matter jurisdiction of
the court. A trust document can therefore not deprive the orphans’ court of
its jurisdiction and cannot prevent beneficiaries from enforcing their rights
under the trust in court.
Even if the trust document cannot require mediation or arbitration,
trustees and beneficiaries might agree
to, perhaps even welcome, mediation
or arbitration by a person designated
by the settlor as someone qualified to
interpret and enforce the intentions of
the settlor.
Receive trust notices on behalf of
beneficiaries
Trustees are required to provide
beneficiaries with information about
the trust in accordance with § 7780.3,
but notices are not required while the
settlor is living, even if the trust is irrevocable, and the trust document may
direct that notices be given to a person appointed by the settlor instead
of to the beneficiaries. See § 7780.3(k).
The official comments to § 7780.3 state
that the section “is an effort to balance
the settlor’s likely expectation that the
trust relationship will remain substantially private during the settlor’s lifetime, like a will, and the reality that a
(Continued on Page 21)
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beneficiary cannot protect an interest
in the trust without knowledge of the
trust’s provisions and operations.” The
underlying assumption is that notice to
the beneficiaries is not necessary during the settlor’s lifetime because the
settlor can monitor the administration
of the trust and take action, if needed,
in the event of any problems.
It would be consistent with the role
of a trust protector as representing the
interests of the settlor for the trust protector to receive the notices otherwise
intended for the trust beneficiaries (assuming that there is a desire to avoid
notice to the trust beneficiaries).

The most important power
that a settlor would have
with respect to a trust is the
power to consent to trust
modifications or terminations
and [...] a trust document
should be able to empower a
trust protector to act for the
settlor in the modification or
termination of a trust.
Take any other action that the settlor
could have taken
The most important power that a
settlor would have with respect to a
trust is the power to consent to trust
modifications or terminations and,
as explained above, a trust document
should be able to empower a trust
protector to act for the settlor in the
modification or termination of a trust.
However, there may be other actions
that a settlor could take that could also
be helpful in resolving disputes or responding to future changes in circumstances.
Like the general statement that an
agent under a durable power of attorney can take any action that the principal could take, or the general statement
that a trustee has all of the powers

over trust property that an unmarried
competent person has over individually owned property (cf., §7780.5(a)),
a general statement that a trust protector should have all of the powers of the
settlor of the trust could be helpful, and
is unlikely to do any harm.
FIDUCIARY LIABILITY
Trust protectors are likely to be
friends or family members of the settlor who will not have an active role in
the administration of the trust, will not
be expected to do anything except under extraordinary circumstances and
will be serving without compensation.
They are therefore unlikely to accept
the role of trust protector and the powers described above if they might be
considered to be a fiduciary and might
be subject to liability if they act or fail
to act.
In the absence of specific language
to the contrary, a trust protector might
be considered to be a fiduciary, because
§ 7778(d) states that any person (other
than a beneficiary) who has a power to
“direct certain actions of a trustee” is
“presumptively a fiduciary” and may
be liable for any loss from a breach of
fiduciary duty. The word “presumptively” suggests that it should be possible for the trust document to specify
that a trust protector who can “direct
certain actions” of the trustee should
not be considered a fiduciary.
Even if a trust protector is considered to be a fiduciary, it should be possible to limit the liability of a trust protector in the same way that the liability
of a trustee may be limited consistent
with § 7788.
So, to limit the liability of the trust
protector and to insure that the trust
protector is not a fiduciary with duties
to beneficiaries, the following directions should be considered:
1. That the trust protector shall have
no obligation to review or oversee
the administration of the trust and
shall have no obligation to take any
action unless and until asked to do
so by a beneficiary.
2. That the trust protector is not a fiduciary and has no liability to any
current or future beneficiary of the
trust for any consequence of any

decision to act or not act that is
made in good faith.
SAMPLE LANGUAGE:
I appoint _______ to be the trust
protector for the trusts under my will
[or under this agreement]. If ______
should fail or cease to serve as the trust
protector, I appoint ______ to serve
as trust protector. The trust protector
shall have the following powers and
duties:
A. To mediate disputes between or
among the trustees, or between the
trustees and the beneficiaries of the
trust.
B. To remove and replace the corporate trustee when requested by
an individual trustee or by one or
more beneficiaries of the trust.
C. To consent to any modification
or termination of any trust to the
same extent I could have consented, and with the same effect as my
consent to the modification or termination, in accordance with 20
Pa.C.S. 7740.1(a), as amended, or
any similar future statute.
D. To take any other action that I
could have taken, and do any other
thing which I could have done, as
the settlor of an irrevocable trust.
E The trust protector is not a fiduciary and shall have no duty to review or oversee the administration
of my estate or any trust under my
will. The trust protector shall have
no obligation to take any action
unless and until he is asked to do
so by a beneficiary, and shall have
no liability to any current or future
beneficiary of my estate or any
trust under my will for any decision to act or not act that is made in
good faith.
Daniel B. Evans is a solo practitioner
in Wyndmoor and a former editor of the
newsletter. Many excellent resources for
estate practitioners can be found on Dan’s
blog at http://resources.evans-legal.com.
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ARTICLE:
Family Planning for Same-Sex Couples
By Helen Casale
Prior to the decision from the U.S.
District Court for the Middle District
of Pennsylvania in Whitewood v. Wolf,1
there were more questions than answers when it came to family planning for same-sex couples. Now that
marriage equality has been achieved
in Pennsylvania, some answers have
finally come to light but they may not
necessarily be the answers that samesex couples have been hoping for.
Before the decision in Whitewood,
and as acknowledged by the court in
its opinion, “certain citizens of Pennsylvania [were] not guaranteed the
right to marry the person they love.”
This created a great deal of confusion and hardship on those same-sex
couples wanting to marry and those
who chose to marry in another state
wherein same-sex marriage was recognized. On May 20, this all changed.
Judge John E. Jones III stated that we
“have concluded that all couples deserve equal dignity in the realm of
civil marriage.” Judge Jones held that
the marriage laws of Pennsylvania (23
Pa.C.S. Sections 1102 and 1704) violate
both the Due Process Clause and Equal
Protection Clause of the 14th Amendment to the U.S. Constitution.
What this decision will mean for
same-sex couples living in Pennsylvania in a practical sense will vary greatly
from couple to couple. For those couples previously married in a jurisdiction wherein same-sex marriage was
legal, it means that as of May 20, their
marriage became legal in Pennsylvania. The couple does not need to file for
a license, fill out a form or affirm their
marriage in any way. They are just married, as they have been, but now Pennsylvania will recognize their marriage
as well. The couple should now automatically receive the benefits of being
married, but along with the benefits
come the obligations as well. The parties must file a state income-tax return
as a married couple; they can title their

real property as tenants by the entirety;
the parties now have the same rights as
a heterosexual couple regarding making health-care decisions for one another when one party is incapacitated
and each spouse may now take advantage of the health-insurance benefits of
the other spouse without having to pay
tax on those benefits. It also means that
property acquired during the marriage
may now be subject to equitable distribution, and there may be an obligation for one party to pay alimony to the
other if the couple ever divorces. The
same-sex married couple is just like
any other couple who chose to travel
elsewhere to get married but wanted to
return to their home in Pennsylvania.
As Judge Jones stated in his decision,
“In future generations the label samesex marriage will be abandoned, to be
replaced simply by marriage.”
For those couples planning their
marriage, they can finally do so in their
home state of Pennsylvania. Of course,
there are lots of decisions to be made
when getting married, as it is not all
about the wedding cake, choice of DJ
and choice of venue for the reception.
For those couples who have been together for a long time, they may want
to think about consulting with a family law attorney to discuss what the
benefits and the consequences may
be in making this decision to marry.
A prenuptial agreement is something
to think about for many same-sex
couples, especially those who have
acquired property, businesses and income separately up to the point of getting married.
Of course, the biggest question that
has arisen since the Whitewood decision
involves second-parent adoption. As
most same-sex couples know, secondparent adoption has been legal in Pennsylvania since 2002 when the Pennsylvania Supreme Court decided In Re:
Adoption of R.B.F. and R.C.F., 803 A.2d
1195. As a result of Whitewood, however, many couples have asked whether
or not they need to still go through the
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second-parent
adoption process if they
are now able
to marry. If a
child is born to
a couple during
an intact marriage, Pennsylvania presumes
then that both
parties are the
Helen Casale
legal
parents
to the child. In
Pennsylvania it is called the presumption of paternity. This is a common-law
doctrine in the commonwealth, the
main purpose of which is to prevent
intact families from being disrupted
by outsiders claiming to be the actual
biological parents of children born to
marriages.
Many same-sex couples have asked
whether this presumption will apply to
them and whether they then avoid the
adoption process. The adoption process is long, technical and expensive,
and most couples would rather avoid
having to go through it. While the presumption of paternity should apply to
same-sex married couples as it does
to heterosexual married couples, it is
still yet to be seen, so couples should
be wary. One major benefit that should
come to fruition immediately is that
as a result of the presumption, at the
time of the birth of a child to a same-sex
married couple, both parties’ names
should be immediately placed on the
birth certificate rather than having to
wait until the end of the adoption process. The Pennsylvania Department of
Health should automatically issue this
birth certificate, whereas before, the
birth certificate would not be issued
with both names of the same-sex couple until a decree of adoption was presented. Whether or not this will happen automatically without a challenge
or some direction to the Department of
Health is yet to be seen.
(Continued on Page 23)
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However, the issuance of a birth
certificate does not necessarily mean
the couple can avoid having to finalize
an adoption. It is unfortunate, but until
such time as there is marriage equality
in all 50 states, the couple should still
go through the adoption process. Many
couples do not understand that if they
travel to a state that does not recognize
their marriage and something happens
to the child, then only one party may
be considered the legal parent in that
“non-recognition” state. A state without marriage equality is not required
to honor an administrative document
such as a birth certificate and it will not
consider the same-sex couple married
and therefore s not required to recognize the presumption of paternity. A
birth certificate is not a court order and
therefore can be ignored. A court order for an adoption, however, must be
granted full faith and credit and must
be honored by the state, even if the
state does not recognize the marriage.
Therefore, the same-sex married couple should still go through the adoption process until such time as there is
marriage equality in every state.

Many couples do not understand that if they travel to a
state that does not recognize
their marriage ... then only one
party may be considered the
legal parent in that
“non-recognition” state.
That being said, the second-parent
adoption processes and procedures
should change as a result of the Whitewood decision. If a married same-sex
couple files an application for an adoption, then the process should be streamlined, similar to a step-parent adoption.
The procedure then will not be as onerous and expensive and it may not take
as long. It is not much consolation to
those same-sex couples who still must
endure the process, but the hope is that
it will make things a little easier. There
is no doubt, however, that it will take
the courts some time to catch up with
the marriage-equality decision, and
practitioners will need to be proactive
in pointing out to the court the difference in these applications now that the
parties are legally married.
There is still a lot to consider for
same-sex couples in deciding whether
or not to wed, but it is nice that they

now have the choice and their considerations are no different than any heterosexual couple going through the
same thing. Judge Jones stated that
“we are better people than what these
[marriage] laws represent,” and he was
absolutely correct. Same-sex couples
may now share in the trials and tribulations as any other married couple. And
as all married couples, they should do
so cautiously.
1

2014 WL 2058105
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Helen Casale is a shareholder in Hangley Aronchick Segal Pudlin & Schiller’s
Family Law Practice, resident in the Norristown office. She focuses her practice on
domestic relations matters and is known as
an expert in issues that same sex couples
face, including legal dissolution of civil
unions, second parent adoption, custody
and support issues.

CORRECTION:
The following is a correction to Louis
M. Kodumal’s article in the Winter 2014
edition of this newsletter on the passage of
the Revised Uniform Law on Notarial Acts
(RULONA), HB 25 of 2013 (Act 73).
Gov. Corbett signed RULONA
into law on Oct. 9, 2013. Effective immediately on Oct. 9, 2013 was the Department of State’s authority to make
regulations to implement the new law
(including the fees notaries public may
charge) and the Department’s authority to approve basic and continuing notary education courses.

Chapter 62, the Uniform Unsworn
Foreign Declarations Act (42 Pa.C.S.
Ch. 62), took effect on or about Dec. 9,
2013 (60 days after Act 73’s signing).
The article incorrectly indicated “the
rest of the legislative provisions take effect in 180 days, i.e., on April 10, 2014.”
In fact, the above should be corrected to state: “The rest of Act 73 takes
effect 180 days after the Department of
State transmits notice of the approval
of courses under 57 Pa.C.S. § 322(b)
and (c) to the Legislative Reference Bureau for publication in the Pennsylvania Bulletin under Section 4 of Act 73.”

In practical terms, the Department
of State has since indicated that the remainder of RULONA’s changes impacting Pennsylvania notary public practice
and procedure will most likely not take
effect until 2015. Please see the memo
posted by the Department of State at
www.portal.state.pa.us/portal/server.
pt/community/notaries/12609
We acknowledge the question raised by David Scolnic, which
prompted the author to revisit the timing in the legislation.
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ARTICLE:
Section 8: It’s Not About Wearing Dresses in the Army
By Brett M. Woodburn
The Real Estate Settlement Procedures Act (RESPA) was enacted
in 1974 and was intended to protect
consumers from, among other things,
kickbacks and referral fees that unnecessarily increase the costs of certain settlement services buyers use or
rely upon when purchasing a home.
Section 8 is titled “Prohibition against
kickbacks and unearned fees” and is
the basis upon which several major
prosecutions have been built in recent years. At its core, Section 8 prohibits two things — business referrals
and splitting charges. From 1974 until 2011, Section 8 was policed by the
Department of Housing and Urban
Development; the threat of prosecution was not something those in the
residential real estate world feared.
In 2011, the Consumer Finance Protection Bureau (CFPB) was created
in the wake of the enactment of the
Dodd-Frank Act and it was charged
with, among other things, enforcing
the various provisions of RESPA. The
CFPB has enthusiastically embraced
its charge. This article will survey four
current prosecutions the CFPB has initiated to demonstrate how things are
changing.

In 2011, the Consumer Finance
Protection Bureau was created
in the wake of the enactment of
the Dodd-Frank Act and it was
charged with ... enforcing the
various provisions of RESPA.
The CFPB has enthusiastically
embraced its charge.
Before understanding the whys
and wherefores of the prosecutions,
you need to be familiar with the law.
Business referrals are, generally, prohibited: “No person shall give and

no person shall accept any fee, kickback, or thing of value pursuant to
any agreement or understanding, oral
or otherwise, that business incident
to or a part of a real estate settlement
service involving a federally related
mortgage loan shall be referred to any
person.” 12 U.S.C.A. §2607(a). Similarly, splitting fees or charges is likewise
frowned upon: “No person shall give
and no person shall accept any portion, split, or percentage of any charge
made or received for the rendering of
a real estate settlement service in connection with a transaction involving a
federally related mortgage loan other
than for services actually performed.”
12 U.S.C.A. §2607(b). Penalties for violating Section 8 can be severe:
• Fines of not more than $10,000 or
imprisoned for not more than one
year, or both;
• Joint and several liability in an
amount equal to three times the
amount of any charge paid;
• Court costs together with reasonable attorneys’ fees; and
• Potential additional penalties imposed by state authorities.
12 U.S.C.A. §2607(d).
What do we, as attorneys and title
agents, need to know:
Stonebridge Title Services Inc.
Stonebridge Title Services Inc. is
(or perhaps, was) an independent title
services company located in New Jersey that sold title insurance services
for several different national title insurance companies. Beginning in or
around 2008, Stonebridge employed
the services of independent salespeople to solicit new title business for
itself. Typically, these independent
salespeople had relationships with
law firms and would try to convince
the law firms to use Stonebridge for
their real estate closings. Stonebridge
paid these salespeople a commission
of 40 percent of the title insurance
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premiums that Stonebridge earned on
deals that closed.
The CFPB investigated and determined that Stonebridge violated both
Sections 8(a) and (b). Although the independent salespeople received Form
W-2s reporting their wages, they were
not employees of Stonebridge; specifically, the CFPB concluded that Stonebridge did not have the right or power
to control the manner and means by
which the independent salespeople
performed their duties. As such, the
independent salespeople did not fall
within the exemption in Section 8 that
is designed to allow companies to pay
employees. Thus, the CFPB found
Stonebridge was paying for business
referrals and it was splitting a portion
of a fee with another who did not perform settlement services.
Via Stipulation and Consent to the
Issuance of a Consent Order on June
14, 2014, the CFPB ordered Stonebridge to pay $30,000 within 10 days
of the consent order being finalized;
it also ordered other administrative
restrictions and prohibitions. Importantly, the CFPB appears to have reduced the fine from what it could have
charged based upon Stonebridge’s
ability to pay the fine and remain a viable business.
RealtySouth and TitleSouth
RealtySouth is one of the larger
real estate brokerages in Alabama, and
TitleSouth is its affiliated title company. As an affiliated business arrangement, it is critical that 1) RealtySouth
licensees provide the written disclosure to consumers, as set forth in Appendix D of RESPA, at the time the referral for settlement services is made;
2) the consumer is not required to use
TitleSouth as its title company and
3) the only compensation or “thing
of value” received from the referring
person or entity is limited to that person’s share of ownership interest.
(Continued on Page 25)

ARTICLE:
Section 8: It’s Not About Wearing
Dresses in the Army
(Continued from Page 24)
The CFPB discovered that
Realty-South strongly encouraged,
and at times required, its licensees to
use TitleSouth to provide title services.
In fact, from March 2011 to May 2012,
RealtySouth had its agreements of sale
preprinted to include language that
said, “Title Insurance. Seller agrees to
furnish Buyer a standard form owner’s title insurance policy issued by
TitleSouth LLC in the amount of the
purchase price.” The agreements of
sale also included a paragraph that
provided, “Buyer and Seller hereby
agree that the closing of this transaction shall be conducted by the TitleSouth Real Estate Closing Center and
agree to share equally the closing fees
for this transaction.” Although RealtySouth licensees did provide a notice of
disclosure to consumers, the notice of
disclosure was not in the same format
as required by Appendix D of RESPA.
The CFPB determined that TitleSouth violated Section 8(a) by paying
RealtySouth a “thing of value” for the
business referrals and that TitleSouth
was not entitled to the safe harbor
provisions granted for affiliated business arrangements because it did not
provide the appropriate disclosures to
consumers. Via Stipulation and Consent to the Issuance of a Consent Order on May 16, 2014, in addition to administrative sanctions, the CFPB gave
TitleSouth 10 days to pay a $500,000
fine for the Section 8 violations.
Of note, the CFPB does not appear
to have prosecuted any of the sellers
for violating RESPA Section 9, which
precludes sellers requiring “directly
or indirectly, as a condition to selling the property, that title insurance
covering the property be purchased
by the buyer from any particular title
company.” 12 U.S.C.A. §2608(a). Violations of Section 9 make sellers liable
to buyers for three times the charges
required for such title insurance.

Melissa Henson et al v. Fidelity
National Financial Inc.
In the U.S. District Court for the
Central District of California, Melissa
Henson and Keith Turner, for themselves and others similarly situated,
brought suit against Fidelity National
Financial Inc., alleging it had written
agreements with several overnight
delivery companies that violated Section 8 of RESPA. Fidelity is the parent
company for Fidelity National Title
Company, Chicago Title Company,
Ticor Title Company, Security Union
Title Company, Alamo Title Company, Lawyers Title Company and
Commonwealth Land Title Insurance
Company.
Henson argued that, as part of settlement, buyers were required to pay
fees for overnight delivery services
from companies selected by the title
company. The delivery companies
included UPS, FedEx and OnTrac. Allegedly, the decision to use these overnight service companies was made
pursuant to a master agreement with a
subsidiary of Fidelity, through which
the subsidiary received a portion of
the delivery fees from the overnight
carriers. Fidelity argued that the fees
were “marketing fees” that it negotiated based upon the volume of business Fidelity was able to direct to the
specific carriers.
Predictably, Fidelity filed a motion for judgment on the pleadings,
arguing that the subsidiary performed
actual services in exchange for the
marketing fees. If Fidelity were correct, then there was no Section 8 violation. However, the court was not
persuaded, at least at this stage in the
litigation. The court concluded that
RESPA does not prohibit payment for
settlement services actually performed
(RESPA does not use the word “settlement”). The court recognized that Fidelity did not perform the overnight
delivery; it was the passive intermediary in that transaction. Thus the court
could not, at least for purposes of the
motion before it, reconcile the marketing fee with any service performed at
closing. Thus the motion for judgment
on the pleadings was denied.

The court inquired (hypothetically?) whether a marketing agreement
was just a euphemism for prohibited
referrals, and this was also a factual
dispute upon which the court based
its decision. NOTE: The resolution of
this question could have major implications in Pennsylvania as marketing
services agreements are becoming
prolific between and among mortgage
companies, title companies and real
estate brokerages.
Consumer Financial Protection
Bureau v. Borders & Borders PLC.
In a case filed in the Western District of Kentucky, the CFPB has set its
sights on a law firm that had business
relationships with several real estate
brokerages. The facts, as alleged by
the CFPB in its complaint, are as follows: Borders & Borders is a law firm
that conducts real estate closings and
writes title insurance policies for several different title insurance underwriters. Borders & Borders operated
nine title company ventures with several local mortgage and real estate brokerages, with Borders & Borders owning at least 50 percent of each venture.
Borders & Borders contracted to serve
as the agent for the title company ventures, provided just enough capital to
cover the errors and omissions insurance coverage and employed the one
staff person that worked as an independent contractor for all nine title
company ventures. Borders & Borders
managed the business affairs of all
nine ventures, and none of the ventures had independent office space,
telephone numbers or email addresses. None of the ventures advertised
themselves to the public. Borders &
Borders did all of the work incident to
the settlements and paid returns to the
other investors based upon ownership
interests.
The CFPB alleged Section 8 violations because the title companies did
not provide bona fide settlement services and the disbursements did not
provide bona fide returns on ownership interests. Additionally, the CFPB
alleged that the appropriate affiliated
(Continued on Page 26)
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business arrangement disclosures
were not used. The complaint follows
closely the 10-factor AfBA Test that
HUD published as a position statement in 1996. Borders & Borders argued that, in light of the 6th Circuit
Court of Appeals decision in Carter v.
Welles-Bowen Realty, Inc., the 10-factor test is unconstitutionally vague
and cannot be a basis for bringing an
enforcement action (whether administratively or judicially). The CFPB,
however, was undeterred by the 6th
Circuit. The CFPB argued that its complaint set forth facts that describe a

“well-oiled payment-for-referral machine easily understood and frequently used by real estate and mortgage
brokerage companies.”
The court has not ruled on the
motion to dismiss filed by Borders &
Borders; but if unsuccessful, the law
firm faces a very uncomfortable and
expensive road through litigation. The
CFPB is not known for capitulation or
soft negotiating tactics. It is asking the
court to:
• Stop Borders & Borders from entering into any new affiliated business arrangements
• Stop Borders & Borders from restarting any of the title venture
companies
• Stop Borders & Borders from paying any future dividends or disbursements

•

Order Borders & Borders to disgorge “all income, revenue, proceeds or profits received …”

If the CFPB wins, what does that
mean for the future viability of the law
firm’s residential real estate practice?
In Pennsylvania, what would that
mean for how (some) business is conducted here?
Brett M. Woodburn is the vice chair of the
Real Property Division of the PBA Real
Property, Probate and Trust Law Section.
He is a shareholder with the Harrisburg
law firm of Caldwell & Kearns. Follow
him on Twitter at http://twitter.com/bmwdirt law.

IMPORTANT NEWS FROM THE PBA:
PBA Moves Online Legal Research Service to Casemaker
Casemaker became the PBA’s
free-with-membership online research tool on Aug. 1, replacing
the InCite program. Casemaker, a
national leader in legal research, offers comprehensive libraries and an
easy-to-use suite of research tools,
including CiteCheck, which provides reports on whether case citations continue to be good law.
PBA members now have access to Casemaker’s broad libraries, which cover all 50 states and

federal-level materials, as well as
access to a suite of tools that makes
research faster and easier.
The PBA and Casemaker are
dedicated to making the transition as smooth as possible for users. The PBA has posted a link to
a series of helpful video tutorials
on the PBA website home page.
The videos are available 24/7 for
viewing any time. Casemaker support is available Monday through
Friday, 8 a.m. to 8 p.m. EST, toll-
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free at 877-659-0801 or at support@
casemakerlegal.com.
Clicking the “Live Chat” link
from Casemaker’s navigation bar
will allow you to talk on-screen with
customer support representatives
during Casemaker’s business hours.
You can even sign up for a training
webinar by clicking on “webinar” in
the navigation panel.
Look for a series of tips for using Casemaker in upcoming issues
of the Pennsylvania Bar News.

CASE LAW UPDATE:
Summer 2014
By Frank Kosir Jr.
Chesapeake Appalachia LLC v. Pennsylvania Department of Environmental Protection, 2014 Pa. Commw.
LEXIS 199 (2014)
This matter addressed the issue of
whether letters issued by the Pennsylvania Department of Environmental
Protection (DEP) in response to a proposed plan for monitoring and remediating gas wells constituted an “action”
appealable to the Pennsylvania Environmental Hearing Board. On May
6, 2011, Chesapeake Appalachia LLC
(Chesapeake) and the DEP entered into
a consent order and agreement (COA)
arising from a series of natural gas
leaks into surface- and drinking-water
supplies. The COA applied to Chesapeake’s operational and remedial duties relating to 116 gas wells, 17 private
drinking-water supplies and various
surface waters and included a provision whereby Chesapeake waived any
rights to appeal the COA or to challenge any provision thereof. The COA
also required Chesapeake to submit to
the DEP a corrective action plan (CAP)
setting forth its intended plan to analyze each gas well at issue, plus the remedial measures it intended to employ
to correct any existing defective conditions. Upon its receipt of the CAP, the
DEP was required to issue a letter approving, disapproving or modifying
the plan as it deemed appropriate and
its decision was not to be construed as
a final appealable decision until such
time as the DEP attempted to enforce it.
On July 11, 2011, Chesapeake submitted its CAP to the DEP pursuant to
the COA. In response, the DEP issued
three separate letters, dated Aug. 17,
2011; Dec. 2, 2011; and Dec. 23, 2011,
each modifying the CAP and approving it as modified. Each successive
letter also stated that it replaced and
superseded the previous letter. In response, Chesapeake appealed all three
letters to the Environmental Hearing
Board (EHB) and, in response, the DEP

filed a motion for summary judgment
asserting that, pursuant to the terms
of the COA, the letters were not final
adjudications and were not subject to
the EHB’s review. The EHB concluded
that it lacked jurisdiction to hear the
appeals, granted the DEP’s motion,
and dismissed each of the appeals with
prejudice. Chesapeake then appealed
to the Commonwealth Court, asserting, inter alia, that the letters each constituted an “action” that was subject to
appeal to the EHB.
On appeal, the Commonwealth
Court affirmed. In its ruling, the court
noted that Title 25, Chapter 1021, of
the Pennsylvania Code (25 Pa. Code
§ 1021.2(a)) (governing practice and
procedures before the EHB) defines
“action” as an “order, decree, decision,
determination or ruling by the Department affecting personal or property
rights, privileges, immunities, duties,
liabilities or obligations of a person including, but not limited to, a permit,
license, approval or certification.” In
this instance, the letters from which
Chesapeake appealed did not impose
any new or additional obligations on
Chesapeake. Rather, they merely clarified the obligations that had been created by the COA. Therefore, the letters
did not constitute an “action,” and the
EHB did not have jurisdiction to hear
Chesapeake’s appeals.
Muscarella, et. al v. Commonwealth of
Pennsylvania, 2014 Pa. Commw. LEXIS 166 (2014)
This matter addresses whether the
Pennsylvania Senior Citizens Property
Tax and Rent Rebate Assistance Act,
which requires a party who applied
for a real estate tax rebate to survive
the entire calendar year for which the
rebate was sought, violated the Due
Process and Equal Protection Clauses
of the Pennsylvania and U.S. Constitutions. Josephine Carbo (decedent) was
the owner of real property (property)
at 434 Penn Road, Plymouth Township, Norristown. For 2008 and sev-

eral years prior,
Carbo paid real
estate taxes for
the
property
and filed and
obtained
real
estate tax rebates under the
Senior Citizens
Property
Tax
and Rent Rebate Assistance
Frank Kosir Jr.
Act (53 P.S.
§§6926.13016926.1313) (act). Carbo died on Nov.
13, 2009, but, prior to her death, had
paid all 2009 real estate taxes on the
property, which totaled $2,183.94.
Following the decedent’s passing,
Charles Muscarella (Muscarella) was
named executor of decedent’s estate.
On June 23, 2010, Muscarella filed a
claim for property tax rebate (Form PA1000) with the Pennsylvania Department of Revenue (Department) seeking
a 2009 real estate tax rebate under the
act. On July 30, 2010, the Department
denied the refund concluding that,
since the decedent had died prior to the
end of 2009, the act did not permit her
estate to receive a refund. Muscarella
appealed to the Department’s board
of appeals, which affirmed. Muscarella
next petitioned the Board of Finance
and Revenue (Board) for review, which
affirmed, citing Section 401.43 of the
act (which provided that, in order to
eligible for a rebate, the applicant must
live the entire year for which the rebate
is sought). Muscarella then filed a petition for review to the Commonwealth
Court and thereafter filed a motion
for certification of a class of claimants,
which the court granted, defining the
class as “those persons or estates who
filed property tax rebate claims for the
years 2003 through 2008, and who were
otherwise eligible for a rebate, but who
had died on or before Dec. 31, of the
applicable tax year.” Thereafter, Mus(Continued on Page 28)
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carella filed an application for entry of
judgment on liability only, seeking a
declaration that the provisions of the
act that defined a “claimant” as an individual who had lived for the full year
for which a rebate was sought violated
the Due Process and Equal Protection
Clauses of both the Pennsylvania and
U.S. Constitutions.
On appeal, the Commonwealth
Court reversed and interpreted the
act as permitting a decedent’s estate to
seek a rebate if the decedent satisfies
any one of the three eligibility criteria
set forth in Section 1301 of the act (53
P.S. §6926.1301). The court noted that
Section 1301 of the act stated that the
act’s purpose was to provide “senior
citizens with assistance in the form of
property tax and rent rebates.” Furthermore, Section 1301 of the act defined “claimant” as “A person who files
a claim for property tax rebate or rent
rebate in lieu of property taxes and: 1)
was at least 65 years of age or whose
spouse, if a member of the household,
was at least 65 years of age during a calendar year in which real property taxes
or rent were due and payable; 2) was a
widow or widower and was at least 50
years of age during a calendar year or
part thereof in which real property taxes or rent were due and payable or 3)
was a permanently disabled person 18
years of age or older during a calendar
year or part thereof in which the real
property taxes or rent were due and
payable.” Pursuant to these provisions,
each person who met any of these requirements was entitled to a rebate. As
such, in creating additional regulations
requiring a claimant to survive the entire year for which a rebate was sought,
the Department essentially created a
separate class of claimants that were
treated differently than other claimants
based solely upon their date of death.
In order for this classification to be justified, the Department had to establish
that this classification was reasonable
and bore a reasonable relationship to
the intent of the legislation. However,
in looking at the intent of the act, there

was no basis for treating claimants
who died during the year for which a
rebate was sought any differently than
those who survived that year. As such,
the Department’s actions violated the
Due Process and Equal Protection provisions of the U.S. and Pennsylvania
Constitutions and were impermissible.
Bricklayers of Western Pennsylvania
Combined Funds, Inc. v. Scott’s Development Company, et. al, 2014 Pa.
LEXIS 1008 (2014)
This matter addressed the issue
of whether the Pennsylvania Mechanics’ Lien Law permits a labor union’s
employee benefits trust fund to file
mechanics’ lien claims on behalf of
its union members. William Pustelak,
Inc. (contractor) entered into collective
bargaining agreements (CBAs) with
two separate labor unions, Bricklayers
and Trowel Trades International, Local
No. 9, and Laborers District Council of
Western Pennsylvania. The CBAs provided in relevant part that, whenever
the contractor required bricklayers
and/or laborers, it would seek them
from the unions. The terms of the CBAs
also stated that the contractor was an
“employer,” and that any workers
hired pursuant to the terms of the CBA
would be considered “employees,”
and required the contractor to make
contributions for employee benefits for
each hour of labor performed. These
contributions were to be delineated in
a monthly report prepared by the contractor and were to be paid directly to
the Trustees of the Bricklayers of Western Pennsylvania Combined Funds
Inc. and Laborers’ Combined Funds
Inc. (trustees).
After the CBAs were executed,
Scott’s Development Company (developer) retained the contractor to
undertake a construction project on
certain real property (property) in Erie
County. In order to complete the work,
the contractor hired union bricklayers
and laborers, and the work was completed in a timely manner. Pursuant to
the terms of the CBAs, the contractor
filed the requisite monthly reports, but
failed to contribute the required sums
to the trustees. As a result, the trustees
filed separate Statements of Mechanics’
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Lien Claim against the developer in the
Erie County Court of Common Pleas
and subsequently filed Complaints to
Enforce Mechanics’ Lien Claim, seeking damages of approximately $42,000
plus interest, penalties, fees and costs.
In response, the developer demurred
to each complaint asserting that, since
the workers were the contractor’s employees, they were neither “contractors” nor “subcontractors” as defined
in the Pennsylvania Mechanics’ Lien
Law (49 P.S. §§1101-1902) (law) and,
as such, the trustees lacked standing to
assert mechanics’ lien claims on their
behalf. The trial court sustained the demurrers and dismissed the complaints
with prejudice. On appeal, the Superior Court reversed, concluding that,
since the law is remedial in nature, it
must be construed liberally. Applying
such a view, the court concluded that
since the union employees performed
work for the contractor with the expectation that the contractor would adhere
to the terms of the CBAs and make
the requisite benefit contributions, the
union workers were, in fact, subcontractors under the law. Therefore, since
the trustees were in effect standing
in the union members’ shoes in seeking to collect these benefits, they had
standing to pursue their mechanics’
lien claims. On petition, the Pennsylvania Supreme Court granted allocatur
to consider, inter alia, whether even a
liberal construal of the law enables a
contractor’s employees to assert a mechanics’ lien claim as subcontractors.
On appeal, the Supreme Court reversed. In issuing its ruling, the Court
pointed out that the law is solely statutory in nature and has no roots in common law. Therefore, in order to determine whether a contractor’s employees
qualify as “subcontractors” under the
law, it is necessary to look at the language of the law, as well as legislative
intent. In so doing, it is evident that
there is no provision in the law stating
that a contractor’s employees are to be
considered “subcontractors” with independent mechanics’ lien rights. Furthermore, Pennsylvania courts have
long held that a “subcontractor” is un(Continued on Page 29)
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derstood to be a business or individual
“who performs for and takes from the
prime contractor a specific part of the
labor or material requirements of the
original contract, thus excluding ordinary laborers and materialmen.”
Finally, in reviewing the language of
the law as a whole, it is readily evident
that had our Legislature intended for
a contractor’s employees to be considered “subcontractors” under the law,
it would have provided so. Therefore,
since there is no language in the law to
this effect, nor is there any evidence of
such legislative intent, a contractor’s
employees do not qualify as “subcontractors” under the law and do not
possess independent mechanics’ lien
rights. As such, the trustees do not have
standing to assert such claims against
the developer, and the Superior Court
erred in holding that such mechanic’s
lien rights existed.
In re: Estate of Landis, 2014 PA Super
7; 2014 Pa. Super. LEXIS 9 (2014)
This matter addressed the issue
of whether a judicial sale of real estate
subject to a mortgage lien serves to divest the lienholder’s priority rights in
the proceeds of that sale.
In March 2005, in consideration of
the sum of $138,450, Charles S. Landis
(Landis) gave to Mortgage Investors
Corp. a mortgage (mortgage) against
certain real property (property), situated in Souderton Township, Montgomery County. The mortgage was
recorded as a first lien against the property and eventually assigned to PNC
Bank, National Association (PNC).
Landis died on May 31, 2011, and Robin
Lee Gilbert (executor) commenced probate proceedings for his estate (estate)
in the Orphan’s Court Division of the
Montgomery County Court of Common Pleas. Several months later, the
executor filed a petition seeking leave
to sell the property free and clear of all
liens, alleging that the estate was insolvent. In response, the court issued a
citation upon PNC to show cause why
the property should not be sold. PNC

did not oppose the sale and the court issued a decree authorizing a judicial sale
of the property free and clear of all liens
pursuant to Section 3353 of the Probate,
Estate and Fiduciaries Code (code) (20
P.S. §3353). The sale was completed on
March 6, 2012.
Several months after the sale, the
executor filed an accounting stating
that $107,924.64 in funds were available for distribution to the estate’s
creditors. In the accounting, the executor proposed that these funds would
be distributed first to cover the costs of
estate administration, executor’s commission, funeral and medical expenses
and related charges, and listed PNC as
a “Class 6” creditor pursuant to Section
3392 of the Code (20 P.S. §3392) (which
establishes lien priority of an estate’s
unsecured creditors.) In response, PNC
filed a petition with the court asserting
that since it was the only secured lienholder of the property, it was entitled to
all of the proceeds of the sale. Upon the
filing of briefs, the court denied PNC’s
petition and ordered the proceeds of
the sale distributed in accordance with
the executor’s proposed distribution.
In making its ruling, the court concluded that, since PNC had not objected to
the judicial sale, the sale extinguished
PNC’s lien against the property as well
as its priority rights in the proceeds of
the sale.
On appeal, the Superior Court reversed and remanded the matter to the
trial court with instructions to conduct
further proceedings regarding the distribution of the proceeds. The court
reasoned that 42 P.S. §8152 does not
generally permit judicial sales of real
property to divest mortgage liens. Although Sections 3353 and 3357 of the
code (20 P.S. §3353 and 20 P.S. §3357) do
allow a court to order the divestment of
a mortgage lien through judicial sale,
Section 3353 makes no reference to the
distribution of sale proceeds, and Section 3357 provides that a mortgage lien
can only be divested if the lienholder
consents in writing. Furthermore, Section 3381 of the Code (20 P.S. §3381)
provides that lienholders whose liens
were recorded prior to a decedent’s
passing are entitled to priority in the
distribution of the proceeds of the sale

of any real property subject to such
liens. In this instance, the record established that, at the time of Landis’ passing, PNC held the only secured lien
against him. As such, while the judicial
sale did divest PNC’s lien against the
property, the lien nonetheless continued to be a secured claim against the
assets of the estate. Therefore, PNC’s
lien attached to the proceeds of the sale
and, as the only secured creditor of the
estate, PNC was entitled to priority in
the distribution of these proceeds.
Johnson v. Tele-Media Company of
McKean County, et. al, 2014 PA Super
83; 2014 PA Super 83; 2014 Pa. Super.
LEXIS 179 (2014)
This matter addressed the issue of
whether a trial court properly denied
an adverse possession claimant’s petition to intervene in a quiet title action
involving the lands against which the
adverse possession claim was asserted.
By deed on May 4, 1984, Terry Palmer,
d/b/a Davis Cablevision, Tele-Media
Company of McKean County (TeleMedia) took title to a parcel of real property (property) situated in the Borough
of Smethport, McKean County. Thereafter, by quitclaim deed dated Jan. 17,
2012, Comcast of Colorado/Pennsylvania/West Virginia LLC (Comcast),
the purported successor in interest to
Tele-Media, conveyed the property to C.
Russell Johnson and Anita D. Johnson
(the Johnsons). Both the 1984 deed and
the 2012 deed included clauses excepting certain rights of way and easements
over the property by J.L. Wirt and Cora
A. Wirt (the Wirts) and their heirs and
assigns.
In January 2013, the Johnsons commenced a quiet title action in the McKean County Court of Common Pleas
seeking to quiet title to the property as
to Tele-Media. In response, Raymond
Kleisath, Alberta Kleisath and Teri
Spittler (intervenors) filed a petition
to intervene, alleging that they were
the heirs and assigns of the Wirts and
had made open, continuous, notorious,
adverse and exclusive use of the property for over 21 years so as to establish
adverse possession title. The trial court
(Continued on Page 30)
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held a hearing on the intervenors’
petition and, concluding that the intervenors had failed to establish their
adverse possession claims, dismissed
their petition with prejudice.
On appeal, the Superior Court affirmed. The court noted that, pursuant
to Pa.R.C.P. 2327, a party may intervene
in a proceeding if the results of that proceeding may affect “any legally enforceable interest” the party may have in the
subject of the proceeding. In this matter,
the Johnsons sought solely to quiet title
to the property as to Tele-Media, and
did not seek to extinguish or modify
any of the intervenors’ easement rights.
Therefore, in order to hold a “legally enforceable interest” in the property, the
intervenors were required to establish
that the validity of their adverse possession claim. However, a review of the
record found that, at most, the intervenors could establish only sporadic, noncontinuous use of the property. As such,
the intervenors had failed to establish
their adverse possession claims, and the
trial court properly denied their petition
to intervene.
Weissberger v. Myers, et. al, 2014 PA
Super 80; 2014 Pa. Super. LEXIS 174
(2014)
This matter addressed the issue of
whether a bankruptcy court’s findings
in an adversary proceeding constituted
a final determination of the adversary
plaintiff’s claims in state court, thereby
entitling the adversary plaintiff to summary judgment on its state court claims
pursuant to the doctrine of collateral
estoppel. In January 2006, Michael B.
Weissberger and Amy S. Weissberger
(the Weissbergers) entered into a contract with Steven J. Myers and Steve
Myers Carpentry Inc. (Myers) for the
construction of certain improvements
and repairs of certain conditions at
their personal residence. Pursuant to
the terms of the contract, the work was
to be performed in accordance with
designs that the Weissbergers had prepared by a professional architect. However, despite being paid more than

$40,000 by the Weissbergers, Myers
performed work that was substandard
and inconsistent with the designs.
In June 2008, the Weissbergers
commenced a civil action against Myers in the Montgomery County Court
of Common Pleas asserting, inter alia,
claims for breach of contract, fraud and
violations of the Unfair Trade Practices and Consumer Protection Law
(UTPCPL). During the pendency of
this litigation, Myers filed for Chapter
7 Bankruptcy, seeking to discharge all
of his debts, including any owed to the
Weissbergers. In response, the Weissbergers filed an adversary complaint
against Myers seeking a determination
that, since the amounts owed to them
were the result of Myers’ fraudulent
conduct, the debt was not dischargeable. The bankruptcy court held a trial
on the matter and issued a determination that the debt was not subject to
discharge as Myers had committed a
fraud against the Weissbergers. Following the bankruptcy court’s decision, the Weissbergers returned to the
Montgomery County Court of Common Pleas and filed a motion for partial
summary judgment as to their claims
for fraud, breach of contract and violation of the UTPCPL, contending that
the bankruptcy court’s determinations
rendered these claims final pursuant to
the doctrine of collateral estoppel. The
trial court denied the motion and, upon
denial of reconsideration, the Weissbergers filed a petition for review with
the Superior Court, which accepted the
matter for review.
On appeal, the Superior Court affirmed. In issuing its ruling the Court
noted that, while the doctrine of collateral estoppel precludes the relitigation of an issue already ruled upon
by a court of competent jurisdiction,
the doctrine only applies in instances
where: 1) the issue in the present case
is identical to the one previously litigated, 2) a final judgment on the merits
was entered, 3) the party against whom
collateral estoppel is asserted was a
party to the prior proceeding, or is in
privity with a party to the prior proceeding, 4) the party or party in privity against whom collateral estoppel is
asserted was afforded an opportunity
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to litigate the issue in the prior proceeding and 5) the determination in the
prior proceeding was essential to the
judgment. In order to make a determination as to whether collateral estoppel
applied, it was necessary to review the
burdens of proof that the Weissbergers
had to meet in order to establish their
claims. Pursuant to Section 523(a)(2)
(A) of the U.S. Bankruptcy Code (11
U.S.C. §523(a)(2)(A)), a creditor seeking to challenge the discharge of a debt
must prove that “1) the debtor made
the representations knowing they were
false, 2) the debtor made the representations with the intent and purpose of
deceiving the plaintiff, 3) the creditor
justifiably relied on the debtor’s false
representations and 4) the creditor suffered a loss or damage as a proximate
consequence of the representation having been made.” However, in order to
establish their fraud claim at the state
court level, the Weissbergers were required to prove “1) a representation;
2) which is material to the transaction
at hand; 3) made falsely, with knowledge of its falsity or recklessness as to
whether it is true or false; 4) with the
intent of misleading another into relying on it; 5) justifiable reliance on the
misrepresentation and 6) the resulting
injury was proximately caused by the
reliance.” As such, while the elements
of establishing fraud in bankruptcy
court and Pennsylvania state courts
may be similar, the burden of proof
is substantially heavier in state court.
Therefore, although the Weissbergers
may have proven fraud by a preponderance of the evidence in bankruptcy
court, this alone was insufficient to
establish that they have satisfied their
burden of proving fraud at the state
court level by clear and convincing evidence. As such, the trial court properly
concluded that the doctrine of collateral estoppel did not apply.
Frank Kosir Jr. is of counsel to Meyer, Unkovic & Scott LLP in Pittsburgh and is a
member of the firm’s Real Estate and Lending, Litigation and Dispute Resolution
and Construction Law Groups. He can be
reached at fk@muslaw.com.
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Dower and curtesy rights? (Real Property)
From MJ: I’m handling a simple
cash sale for the purchase of some vacant land where the buyer does not
want any title insurance. In preparing
the deed, I see that the seller (H) purchased the land in question while married but took title in his name alone.
I’m guessing that if a bank or title company was involved, they would want
W’s signature on the deed, but I’m not
sure that is necessary.
My question is do I need W to sign
the deed when doing this conveyance
or is that something that is not necessary anymore?
Responses:
From BW: Dower and curtesy were
abolished legislatively in 1978 but title
companies still think these rights exist
and usually require the joinder of the
nonowner spouse.
From MR: When the married
spouse sells the property for fair market value, there has been no loss to the
other spouse. But since the title companies continue to see a missing signature
as a cloud on title, being right may not
be in the best interest of the parties in
the long run. I’d try to get both to sign
anyway.
From MJ: Dower and curtesy were
abolished, but then the Divorce Code
was amended and, with sensitivity to
the Code, the practice of having the
spouse join in the deed so as to “protect” any equitable rights the spouse
might have returned as general practice.
I agree in part. Spouse’s signature
is not legally necessary. A title company (at least the ones I use) would not
require the spouse to sign the deed but
would require the seller to state, under
oath, that there is no pending divorce
action.
If the attorney is representing the
buyer from the “sole trader” and the
buyer refuses to purchase title insur-

ance, then to protect the attorney, I’d
say the seller’s spouse should join in
the deed, as that would deal with the
potential divorce unpleasantness.
From JG: I’ve always regarded Ladner as the authority on real-estate conveyancing. I’m of a vintage where it
was received wisdom that you always
require joinder of a spouse. But I had
this same question a few days ago and
went to the current edition of Ladner
to confirm the answer. I was more than
a little surprised to find this in Section
16.05(b):
“In former times, inclusion of
the marital status of the grantor was important in establishing the applicability of dower
or curtesy rights. Today those
rights no longer exist. Now,
the practice of including the
marital status of a grantor or
grantee may be considered in
bad form and be the violation
of a social norm, though it may
still appear.”
From JD: I am also old enough to
remember when Ladner was one volume, powder blue (the cover of our
original one volume got very dirty with
excessive use), and was truly the “goto” source for real estate conveyancing.
We now have the two-volume set (red
cover). For some reason, I have been
less comfortable with the “new” Ladner over the years, and based on the
comments of other listserv members,
I am uncomfortable with the quoted
statement from 16.05b. Title insurance
in effect dictates what is “marketable
and insurable title.”
From JG: We still obtain spousal
joinder when we can (which is almost
always), but I would be very concerned
if we refused to close a transaction for a
buyer where the seller could not or refused to obtain joinder. Refusal to close
by the buyer could well be a breach by
the buyer. This seems to be one more
reason to try to have title insurance involved. Our title insurers will accept an

appropriate affidavit where there is no
spousal joinder.
From NC: The Divorce Code came
along two years later and title companies are mindful of it. Most of them,
last I knew, had a list of requirements
to be met before they would insure
without spousal joinder. Spousal joinder may take the form of a quitclaim or
language in the deed explaining that
the spouse does not join in any warranty.
Estate planning for simultaneous
death? (Probate)
From BR: I have clients (husband
and wife) who each have substantial
assets in their own names. They are
telling me that in the event of simultaneous death (or death in less than 30
days), they each want the residue of
their respective estates to go to different beneficiaries.
I’m having a hard time conceptualizing this for purposes of drafting their
wills, since I usually use a simultaneous death clause that says that in this
event, one of the spouses is deemed
to have survived the other (so two estates won’t have to be probated). How
would you handle this, given that they
have different residuary heirs?
Responses:
From AC: I’ve run into a similar situation a few times, usually when “family money” is involved. Dealing with
it via will can get tricky, so I usually
handle it by drafting a revocable trust
and setting up separate funds for the
beneficiaries. For example, Fund “A”
for husband’s beneficiaries and fund
“B” for wife’s beneficiaries. I give wife
a life estate in fund “A” and husband a
life estate in fund “B.” With the funds
handled separately and some careful
drafting, simultaneous death doesn’t
change the beneficiaries.
From DE: Actually, you probably
want a survivorship condition of 30 (or
maybe 60) days. Otherwise, survival by
a few minutes (or hours or days) shifts
(Continued on Page 32)
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money from one spouse to the other.
You can have a survival condition
for up to six months without affecting
the federal estate tax marital deduction.
Of course this presumes that the
spouses have separate estates. If everything is joint, then what you put in the
will is irrelevant.
Separate billing and interest for inheritance tax? (Probate)
From CM: We will be filing an inheritance tax return for a small estate
just one day shy of nine-month deadline.
If we specify “separate billing” for
Schedule F & Schedule G assets, am I
correct in assuming that the notices of
tax due sent to the joint owners/transferees by the Department of Revenue
(DOR) will include interest calculated
from the nine-month deadline until the
date DOR issues the notices?
Generally, how long does it take
DOR to issue the tax due notices?
Responses:
From VL:
Interest would be calculated from
the nine-month deadline to the date
that the tax is paid (not just to the date
that the DOR issues the notices).
Twist: If the due date falls on a Saturday or Sunday, the due date is the
next Monday (or Tuesday, if Monday
is a holiday). But interest on late-paid
tax starts on the actual Saturday or
Sunday nine-month deadline.
From JD: I recently completed administration of an estate with modest
probate assets, but fairly substantial
non probate securities accounts payable on death to the beneficiaries. We
listed these assets on schedule G and
requested separate billing. We filed the
form REV-1500 on Dec 31, 2013, which
was about two months early. We got
the notice of appraisement on or about
May 7, 2014. I assumed that the billing
to the beneficiaries would have gone
out from the DOR soon after we filed.
I discovered that the bills to the beneficiaries did not go out until on or about

May 5, 2014, the same date as the notice
of appraisement. Therefore, the bills
to the beneficiaries contained interest
in addition to the principal sum due,
even though the return was filed two
months early. The interest was minimal
under the circumstances, so we did not
appeal, but if this is typical in separate
billing estates, the DOR will bill for interest even if the REV-1500 was timely
filed.
From LP: Since the state does not
bill immediately, I have issued letters
to the recipients of the transfers and
joint accounts, alerting them to the fact
that tax is due as of the nine-month
date and the rate of tax to be applied,
cautioning interest will begin to accrue,
and suggesting they may want to pay
the tax as soon as possible. They are
told that they should consult their own
counsel. This seems like a fair notice to
minimize the interest.
From ES: The Department of Revenue also has a form (548) for this purpose.
Grantees signature on deed? (Real
Property)
From NC: Husband purchases a
house. Deed shows husband and wife
as grantees. Husband signs wife’s
name as grantee, adding “agent” after her name. He then goes home and
tells wife, “I bought us a house.” Wife
wants nothing to do with the house.
Husband claims wife gave telephone permission for him to sign her
name. Wife disputes this.
Is Statute of Frauds part of the
analysis?
Responses:
From JD: Why would the grantees
need to sign the deed? Also, wouldn’t
husband need to produce and record
power of attorney? Maybe I don’t have
the facts straight.
From NC: A deed with no grantee
signature would not be accepted for recording in Allegheny County.
From MJ: I don’t know of any requirement of a grantee signature to record a deed here in Allegheny County.
Perhaps you are thinking of their new
requirement for the Certificate of Residence for the grantee, which needs to
be in their authorized format. But I’ve
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been recording deeds here for 25 years
and never had a grantee signature on
any of the deeds.
From JD: I’ve been in practice 45
years in Northeastern Pa. I never had
anyone require a grantee signature on
a deed in any of the several counties in
this area. The signature on the deed for
residence of grantee can be done by the
attorney for the grantee.
Is this an example of a recorder of
deeds creating rules for what is recordable which go beyond provisions in the
recorders act or the law of conveyancing?
From BW: It’s been a long time since
I’ve lived in Pittsburgh and I have never practiced there; however, I wonder
if this stems from the Coal Notice Act
(or whatever it’s called). I think that
piece of legislation purports to require
buyers to sign the deed. Although it is
rarely enforced anywhere other than,
perhaps, the ‘Burgh.
From MG: Fascinating discussion.
Various legislators have been pushing
for grantee signatures on deeds as a
way of preventing fraud. For that matter, one current proposal is to include
the driver’s license of an officer of a
corporate grantor.
I have not heard of any local rule
requiring a grantee’s signature in
Pennsylvania, although condominium
deeds in New Jersey require the signature as a way for the grantee to accept
and agree to adhere to the governing
documents of the condo association.
From RM: While it is not required in
Western Pa. (other than maybe Allegheny County), I have started to insist on
it for this type of reason. Years ago, a
father came to me to put a house in his
son’s name. After the deed was recorded, I mailed it to the son. Son calls me
and is mad. “I did not authorize this.
Did you know that the borough has repeatedly fined my father for code violations? That is why he wanted it out of
his name.” Father had to pay me to do
another deed and record it.
Since then I always insist on the
grantees’ signatures if they are never in
my office. They are always here for a
closing but sometimes they are not if it
(Continued on Page 33)
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is a deed among relatives.
From DE: If the wife really doesn’t
want anything to do with the property, the most certain path is to file a
disclaimer with the Recorder of Deeds.
See 20 Pa.C.S. 6204(d).
Without the written disclaimer, I
think that the wife could still take the
position that there was no transfer of
title because she never accepted the
deed, but that’s a less certain proposition.
Common-law same-sex marriages?
(Probate)
From AG: I am about to file an inheritance tax return for the same-sex
partner of a deceased Pennsylvania
resident. The couple had not married, because they believed that the
law of their residence (Pennsylvania)
precluded them from doing so, even
though they had been loving partners
for a number of decades.
In Whitewood v. Wolf, Judge Jones
wrote: “The right Plaintiffs seek to exercise is not a new right, but is rather
a right that these individuals have always been guaranteed by the United
States Constitution.”
If I want to take the position that
the surviving partner is a 0 percent taxpayer rather than a 15 percent taxpayer, it seems to me I have two hurdles:
1) this opinion did not exist when the
first partner died and 2) they were not
legally married when the first partner
died.
My only thought is to take the position (which I believe is an accurate
reflection of the facts, since I have represented them for more than 20 years)
that the only reason they were not married is that they were wrongfully precluded from doing so.
Is that a shot worth taking?
Response:
From DE: Coincidentally, I talked
to someone on Sunday who married
her same-sex partner in a Quaker meeting 11 years ago.
Since they exchanged vows intend-

ing to marry and did this before Pennsylvania repealed common-law marriage, I am inclined to think that they
now have a valid common-law marriage in Pennsylvania.
Admittedly, it’s not your “usual”
common-law marriage, because they
exchanged vows in front of a Quaker
meeting, and the wedding vows were
written out, signed by the couple and
also signed by the 100-plus witnesses
so the exchange of verba de praesenti is
well documented.
But since the order in Whitewood
enjoins Pennsylvania officials from
enforcing 23 Pa.C.S. Section 1102, and
since that is the only thing that would
prevent them from being in a valid
common-law marriage, it would seem
that their common-law marriage is
now valid.
In the situation described [above],
I think, there’s no evidence that the
couple in question exchanged vows
or held themselves out as married.
The statement that the “only reason
they weren’t married is that they were
wrongfully precluded from doing so”
may be true, but it carries within it the
admission that they never agreed to
marry.
Scam (Elder Law)
From MG: Having spent much of
the holiday weekend dealing with this,
I thought I should share. Especially if
you serve elderly clients or have parents in their later years, please learn
about this scam. Also, if you have
any ideas about getting law enforcement interested or getting untraceable
money transfers set aside please let me
know.
The scammers are really good.
They called my parents at night, with
“Hello, Grandma. This is your grandson.” Having two of them, my mom
assumed which grandson it was and
identified him by name.
Mistake #1. Now they could use
the name and reinforce the scam. And
the line was noisy, and there was much
background noise.
“I’m in jail and only get one call.
Please don’t call my parents, because
they’ll be really angry. Here is the officer.”

The “police officer” tells the grandparents that the grandson was in a car
with other young men who had drugs
with them. He is being held on $4,000
cash bail.
“You’ll need to get the money right
to us. If you have a 24-hour CVS nearby, you can buy GreenDot Moneypak
cards and give us the numbers so we
can get the cash quickly and let your
grandson out.”
For reasons unknown and unexplainable, my parents did not tell me,
but did send $4,000 via GreenDot. But
that’s not all. It seems the grandson’s
crime was much worse and the prosecutor prevailed on the judge to double
the bail.
Can you believe my parents sent
another $4,000?
GreenDot is a service that sends
money undetected. I’m not sure how
that can be. There is a $4.95 charge
for each $500 maximum card. So, this
was costly beyond the lost funds. But
the company says they have no way to
trace who received the funds. How is
that possible?
My parents feel really stupid. The
second money call came when my
dad was recovering from anesthesia.
He called the scammers back from the
police station where they live, but the
township police seem less than interested. The county DA seems uninterested.
The phone number for the scammers is in Canada, and the Internet
says this scam is known to be from
Canada. Is this an FBI issue?
It took having my father call my
son’s cell, with me on the other line,
before my parents believed he was
safe and in his home. These guys were
very convincing. My parents are pretty
bright and not gullible, until this.
Please spread the word. I know
three seniors who have received this
call in the last few months. Perhaps
families should have code words they
use when someone is in trouble?
My parents will miss the money,
but, fortunately, it will not be devastating to their lifestyle. Imagine what happens if this is someone’s last dollars.
(Continued on Page 34)
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LISTSERVS:
List Threads of Interest
(Continued from Page 33)
Responses:
From AC: My father received a
similar call a few years ago and was
directed to wire the money to a “police
station” in Canada. A very alert clerk
at the Western Union office at our local Wal-Mart thought the whole thing
sounded suspicious to her and she advised dad to investigate further before
he sent any money. He finally told me
about it, and we contacted the local police who didn’t seem to have any ideas
about how to catch these guys. As soon
as dad asked them to call back because
he had to “get the money together,”
the calls ceased. The bottom line was
that dad got lucky because a Western
Union employee was smart enough to

recognize a scam. Unfortunately, no
one whom we spoke with in law enforcement has any ideas about how to
solve this problem.
From KB: Wow. Pennsylvania
needs to take these scams seriously,
working to stop [them] and warn its
residents.
Most states have an elder abuse
department or group where this type
of scam can be reported. The Delaware
Attorney General’s office has a Consumer Protection Unit, which runs its
Protecting Seniors Initiatives. There are
online forms to report this type of scam
as well as contact information to report
these scams by phone (800-223-9074).
In my experience, the Delaware State
Police investigate these reports and issue public service announcements to
prevent others from being scammed.
It is a shame that the local police

and attorney general’s office are not
taking this seriously. You may want
to make a complaint directly to the
Attorneys General Public Protection
Division, which includes the Bureau
of Consumer Protection. Here is a link
to the online information about filing
a claim: www.attorneygeneral.gov/
complaints.aspx?id=33
The Pa. Attorney General has an
elder abuse hotline (866-623-2137) that
may also be able to help. Here is a page
with the link directly to the Elder Abuse
Unit Complaint Form: www.attorneygeneral.gov/complaints.aspx?id=3093
Griffin B. Evans is an associate with Evans Law Office in Philadelphia. He also
provides technical support for Steve Liemberg’s NumberCruncher and Quickview.

JAMAICA

2015 PBA Midyear Meeting
Tuesday, January 27 - Saturday, January 31, 2015
Hilton Rose Hall Resort & Spa, Montego Bay, Jamaica
Mark your calendars and watch for more information.
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Mark your calendars for upcoming PBA events
PBA Minority Bar Committee 8th Annual
Diversity Summit
Oct. 23, 2014 • PBI CLE Conference Center, Phila.

PBA Commission on Women in the
Profession Fall Retreat
Nov. 14-15 • Hotel Hershey, Hershey

PBA Committee/Section Day

Nov. 20, 2014 • Holiday Inn East, Harrisburg

PBA 2015 Midyear Meeting

Jan. 27-31, 2015 • Hilton Rose Hall Resort & Spa,
Montego Bay, Jamaica
Check the PBA Events Calendar at www.pabar.org for
more information, or call the PBA at 800-932-0311.

