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FROM THE CHAIR
By Christine Gale, Esq.
gale@fbmgg.com
January was a wonderful
highly informative panel with
month for the Pennsylvania
Frederick Frank and David
Bar Association Family Law
Hofstein, along with Superior
Section. The Annual Winter
Court Judge Jack Panella,
Meeting, held Jan. 18-20, was
enlightening us on appellate
a resounding success. We had
matters.
a great turnout of attorneys
The breakout sessions
from 31 different counties.
were extremely meaty, dealing
Christine Gale, Esq.
Counties spanning the northwith Marcellus Shale, execuern, eastern, southern, central
tive compensation, technology
and western portions of the
and ethics, and complex custody
state joined together for a unified and colevaluation matters. We were also educated
legial workshop. Sixteen judges attended
as to case law updates, legislation updates
and a number of them served on the variand rules updates.
ous panels.
BNY Mellon and CBIZ were once
The accomplished author Charles
again sponsors for our meeting and their
Gibbons led a panel with Judge Kim
representatives were on hand to answer
Eaton and Judge Richard Lewis regardquestions and consult regarding our cliing evidentiary issues in family law trials.
ents.
He offered great insights. We also had a
It was a great turnout and a very educational and fun time for all in attendance.
I also had the privilege of repreChristine Gale is a Shareholder with
senting
the Family Law Section for the
the Pittsburgh firm of Frank Gale Bails
Pennsylvania
Bar Association’s Midyear
Murcko and Pocrass PC; Chair, PBA
Meeting
in
St.
Maarten, Jan. 30-Feb. 3. I
Family Law Section; three prior terms,
had
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honor
to
speak on a panel on “Hot
member of Council ACBA Family Law
Tips
in
Civil
Litigation,”
with my contriSection; Co-Author Pennsylvania Family
bution
focusing
on
family
law matters. It
Practice Manual with Frederick N. Frank,
was
truly
a
highlight
in
my
career as I apEsq., in 1990; authored Tax Aspects of
peared
on
a
panel
with
Justice
Max Baer
Divorce in Pennsylvania in 1993; and
currently serves on the Board of Directors
for Smokefree Pennsylvania.
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(continued from page 1)

as well as Andrew Susko, Lisa Benzie and John Savoth. I was
able to speak with Sen. Stewart Greenleaf regarding the possibility of reviving alimony legislation. Cheryl Young and David
Ladov led a very lively panel regarding social media. If you have
never attended a PBA Midyear Meeting, you should do so as it
was a rewarding experience.

PBA Family Law Section Summer Meeting
July 11-14, 2013
Gaylord National Resort & Convention Center
National Harbor, Maryland
Mark your calendars and watch for more information.

Now we are back to work to plan for a spectacular July Annual
Summer Meeting. We have much planned already, including a
plenary session regarding valuation and income issues dealing
with professional practices. We are in the process of preparing
the remaining sessions and in the next issue of the Pennsylvania
Family Lawyer, we will give more details. We have a special keynote speaker lined up. I am hopeful that all will progress smoothly
in our plans for the meeting. Please be sure to mark your calendars
for July 11-July 13, and plan to come to the Summer Meeting at
the Gaylord National Resort in National Harbor, Md. This resort
is a stone’s throw from Washington, D.C., and we will have lively
panels and fun outings for all of you to enjoy. Let’s make it a huge
success! Please mark your calendars now and plan to come and
bring your families.
In the meantime, we are also dealing with various legislative
matters. There is legislation brewing regarding child protection
and paternity and, as mentioned, it is my great hope to revive the
alimony legislation to see if we can have success with having it
passed and implemented.
Thanks to all who participated at the Annual Winter Meeting
and who are planning to participate for the Annual Summer
Meeting. These are real team efforts. We have a fantastic Family
Law Section in this great commonwealth.

EDITOR-IN-CHIEF
David S. Pollock
CO-EDITORS

Harry M. Byrne Jr./Robert D. Raver
David L. Ladov/Lori K. Shemtob
Gerald L. Shoemaker Jr.

Founder/Former Editor-in-Chief
Jack A. Rounick			

Former Editor-in-Chief
Hon. Emanuel A. Bertin

Former Associate Editors: Gary J. Friedlander, Caron P. Graff
Published by the Pennsylvania Bar Association in conjunction with the
Family Law Section as a service to the profession. Mailing Address: Pennsylvania Bar Association, 100 South St., P.O. Box 186, Harrisburg, Pa. 17108.
Telephone:1-800-932-0311 or (717) 238-6715.
From time to time, the Pennsylvania Family Lawyer will publish articles
that it receives for submission. The views expressed in those articles are solely
those of the authors of the articles and do not reflect the views or policies of
the editors, the Pennsylvania Family Lawyer, the Family Law Section or the
Pennsylvania Bar Association, and no endorsements of those views should
be inferred therefrom.

Gaylord National Resort

PENNSYLVANIA FAMILY LAWYER
MARCH 2013

©2013 by the Family Law Section of the Pennsylvania Bar Association.

2

FROM THE EDITOR
By David S. Pollock, Esq.
dpollock@pollockbegg.com

Recycle intelligently. Recycle with intentionality. Make it
easy. Make it efficient. Recently my cycling friends and I toured
the remains of U.S. Steel’s Rankin Works. Lucy Furnace remains
but is rusting away. When the steel industry was dismantled in the
Three Rivers much was taken to Third World countries. What was
not carted away was repurposed and melted into iron to be reused
at mills such as the U.S. Steel Edgar Thomson Works, with its
continuous caster. There were and are freight cars full of metal to
be melted and recycled for use as iron.
The reason why Andrew Carnegie bought the Rankin Works
was to expand them as a source of iron for his great Homestead
Steel Works. Carnegie Iron and Steel became integrated through
a series of mills, rails and bridges. I always thought that the steel
mills and railroads were a self-perpetuating operation since it took
so much steel to make the railroad operate and vice versa. Andrew
Carnegie wanted sources of molten iron for his Homestead Steel
Works, which he achieved through the Lucy Furnace. There was
intelligence, intentionality, ease and efficiency.
We recycle at home and in the office. Paper, tin, glass, plastic
and aluminum get shipped somewhere; we trust they are returned
to commerce through recycled products. We recycle our computers, photocopy machines, toner and printer cartridges and as much
as we possibly can. Do we have an individual impact? Probably
not but it is a communal effort. On a communal basis if everybody
participates we have an impact. And, the psychology of recycling
carries over to our everyday life at home and the office. We make
do with what we have to save money and time.
Why make product from scratch? Why make it harder and
more expensive? Why not recycle, reuse, rejuvenate and reinvigorate our prior product? In our law practices we recycle. We reuse
intellectual product daily. And we seek to minimize the cost to
our clients. We seek not to propound repetitive, wasteful and extensive discovery. It does not do anything other than make cases
more costly and more labor-intensive. We seek the efficiencies of
litigation support through recognized certified public accountant
entities. We look for the financial advisors who have done it before. Recreating the wheel over and over and over again for every
case just makes it more expensive for our clients who likewise
seek the efficiencies of a modern operation, not an antiquated,
old-fashioned way of doing business. We seek to renovate our
David S. Pollock is a Co-Founder of the Pittsburgh firm of
Pollock Begg Komar Glasser & Vertz LLC, Editor-in-Chief of
Pennsylvania Family Lawyer, Past Chair of PBA Family Law
Section, Past Chair of ACBA Family Law Section, Treasurer of Pa.
Chapter of AAML, Fellow of both the AAML and IAML (and U.S.
Chapter Board of Governors), Budget and Finance Committees
(Co-Chair AAML and member IAML North American Chapter).
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computer systems and the way in which we accomplish business
just so that we can make it more efficient and timely and thus costeffective for our clients.
Recently I have seen notes below email signature blocks that
remind us to think before printing. There should be notes placed
on all pleadings and discovery to think before we propound extensive discovery or incessant petitions and motions. Making more
work is not what Andrew Carnegie wanted. He made more money
by streamlining his processes. Yes, he had to employ tens of thousands. However, with every mechanical efficiency he cut staff and
increased productivity in any way he could. He could get bigger and make more and more steel with his processes. Although
Andrew Carnegie was vilified for his relationship with labor, he
was a forerunner of efficiency and recycling. We likewise should
take to heart the efficiencies that will bring us directly to the issues without unnecessary “lawyering” and make-work activity.
Our rates are required to cover our considerable costs. Technology
can be used to enhance our efficiencies and reduce the costs to our
clients.
Now in its 35th year of publication, the Pennsylvania Family
Lawyer has become a more efficient operation, albeit with a labor-intensive effort spread over the editorial board and numerous
contributors. I do remember its beginnings and those early years
with Jack A. Rounick, followed by Judge Emanuel A. Bertin as
its first and second Editors-in-Chief. They did it all with some assistance from Caron Pamela Graff and Gary J. Friedlander and
of course the authors of articles. Then starting in its 18th year of
publication we were entrusted by Section Chair John C. “Jack”
Howett Jr. and his executive committee with continuing a tradition of excellence. We did this by making ourselves into many
instead of one person. William L. Steiner and Jay A. Blechman
have concluded their work as Section News Co-Editors, as did
Peggy Lynn Ferber, Lise A. Fisher and Amy J. Phillips. All
that remains from the original editorial board are this writer,
David L. Ladov and Harry M. Byrne III. David’s Case Notes
Co-Editor Lori K. Shemtob and Harry’s Articles/Comments CoEditor Robert D. Raver, Stephen Rehrer, Legislative Co-Editor,
and Gerald L. Shoemaker, Bar Review (formerly Sidebar and
Section News) Editor, round out the editorial board. Amy J.
Phillips has also concluded her work. We thank Amy, Bill and
Jay for their years of work and contribution to this quarterly. The
Pennsylvania Family Lawyer continues to upgrade with technology facilitating these changes. None of this is possible without the
constant attention of Patricia M. Graybill, PBA senior publications editor, whose work makes this quarterly something to be
read with relish, informed and proud. We have quality input and
assistance from my legal assistant Karen A. Friscia and my law
partner Daniel H. Glasser’s assistant Melissa A. Beca. Since our
firm’s associate Robert D. Raver joined the editorial board, we
have confirmed the work that Bob has been doing for the quarterly ever since his law school years when he was our law clerk.
(continued on page 4)
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f.

(continued from page 3)

g.

Welcome Bob. While providing thanks with pleasure, we are most
thankful for our informative and practical contributions from
Mark E. Sullivan (Federal Military Corner), Alicia Slade of
Plummer Slade Inc. and Joel B. Bernbaum (Technology Corner),
Stephen F. Rehrer (Legislative Update) and Joel H. Fishman,
PhD, Allegheny County Law Librarian and Duquesne University
School Law Assistant Director for Lawyer Services and School of
Law Center for Legal Information (Book Review and numerous
indices), the Case Note authors and all of the Articles/Comments
authors. The Pennsylvania Family Lawyer is a community event!
And for me it is a love affair. So thank you all for making this a
viable and readable institution of the PBA Family Law Section.
We are pleased to provide the following varied Articles and
Comments:
a. Affirmation of Review of Parent Coordinator Decision —
Aaron D. Weems
b. Application of Relocation Statute — James W. Cushing
c. Practical Tactics for Dealing with a Rambo Attorney —
Gregory S. Forman
d. Clearly Substantial Evidence Must Convince Court in Child
Abuse Cases — James W. Cushing
e. “Get Divorced:” What Family Lawyers Need to Know About
Jewish Divorce — Jonathan T. Hoffman and David J.
Steerman

h.
i.
j.

New IRS Section 6050W: What Is It and How It Affects
Attorneys — Amy Porter
What’s New for 2013 Tax Filing — James M. Rosa, CPA,
PFS
The 2012 Tax Act (That Was Finally Passed in 2013) —
Martin H. Abo, CPA/ABV/CVA/CFF
Navigating the New Tax Laws: Reccent Changes & 2013
Planning — Robert J. Grossman, CPA/ABV, ASA, CVA,
CBA, and Donald S. Johnston, CPA, MST
Guidance on American Taxpayer Relief Act of 2012 —
Mitchell E. Benson CPA, MT, CFF; Donna M. Pironti,
CPA, MSA; and Adam Poutasse, CPA, MAcc

In this issue, Mark E. Sullivan has written regarding overlooked money and benefits in military divorce cases. For the
Technology Corner, Joel B Bernbaum provides his feelings
about the iPad and iPad Mini. And, we provide the following
well-written and interesting Case Notes:
a. A.H. v. C.M. — Alice Richards
b. P.H.D. v. R.R.D. — MariaJosé Delgado
c. Swarrow v. Brasuhn — Joseph R. Williams
d. Trail v. Lesko — Robert D. Raver
e. In the Matter of E.M.I. — Jonathan T. Hoffman
I am proud that our firm’s associates Joseph Williams and
Robert Raver are directly contributing to this issue. This issue
demonstrates that the Pennsylvania Family Lawyer is truly a team
effort. Thanks to all. …

NOMINATING COMMITTEE REPORT
Article V of the PBA Family Law Section bylaws
states in part, that the Chair of the Section shall appoint a
Nominating Committee comprised of the Chair Elect, the
First Vice Chair, two members of Council and two Past
Section Chairs, to be chaired by the immediate Past Chair.
The committee shall make and report nominations to the
Section membership for officers and members of Council
to succeed those whose terms will expire at the close of
the annual meeting and members of Council to fill those
vacancies for which there is a non-expired term and that
the report shall be made in writing in a manner reasonably
calculated to inform the membership, such as its inclusion
in any regular publication of the Section.
On March 14, 2013, said committee met by conference
call and have duly nominated the following individuals for
the designated officer and council positions:

Second vice chair: Mark Ashton
Secretary: Steven S. Hurvitz
Treasurer: Gail Calderwood

Chair: Daniel J. Clifford III
Chair-elect: J. Paul Helvy
First vice chair: Mary E. Schellhammer

Joseph E. Martone
Nominating Committee Chair
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Council positions, terms to end in 2016 are:
Christian V. Badali
Michael Bertin
Aimee Burton
Tina Laudermilch
James Richardson
Kristen Daniels Rushing
Gerald Shoemaker
This slate will be voted on at the Section Meeting to
be held on July 14, 2013, during the Section’s Summer
Meeting at the Gaylord Resort in National Harbor, Md.
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Articles:

Harry M. Byrne, Esq., Co-Editor,
hbyrne@byrnelaw.net
Robert D. Raver, Esq., Co-Editor,
rraver@pollockbegg.com

AFFIRMATION OF REVIEW OF PARENT COORDINATOR DECISION
BY AARON D. WEEMS, ESQ.
Pennsylvania formalized the use of parent coordinators in
custody cases several years ago when the Superior Court rendered
its 2008 opinion in the case of Yates v. Yates. As part of the Yates
decision, the Superior Court held that the appointment of a parent
coordinator in a high-conflict custody case was a reasonable exercise of discretion and did not constitute the delegation of judicial
authority to a quasi-judicial body (i.e., the parent coordinator).
The Superior Court also established the parties’ due process rights
to a de novo review of the parent coordinator’s decision by the
trial court. A de novo review means that the court is taking a completely fresh look at the issue and is not obligated to make or
accept the same conclusions, interpretations or issue the same order as the prior level did (in this case, the parent coordinator); its
job is to look at all of the information as though it is brand new to
everyone and reach a decision based on the evidence presented.
The issue of a party’s right to a de novo review and what
that review ought to look like was considered once again in the
Superior Court’s Dec. 18, 2012 opinion in the matter of A. H. vs.
C.M., 2012 WL 658 6356 (Pa. Super.). In this case, the mother
appealed the trial court’s decision not to conduct a de novo review of a decision of the parent coordinator and, instead, affirmed
the decision without taking testimony or otherwise conducting a
hearing on the record; basically the trial court rubber-stamped the
parent coordinator’s decision.
The first step in looking at what happened in the A.H. case is
to consider how the parties are able to get their issues before the
trial court. The basic procedure for appealing parent coordinator
orders was written in the order appointing the parent coordinator
to the case and allowed a party who disputed the parent coordinator’s decision 20 days to file a motion for review with the
trial court. Upon filing for a review of the decision, the trial court
Harry M. Byrne Jr. is the Founder of the Law Office of Harry
M. Byrne Jr. in Bala Cynwyd, Past Chair of the Pennsylvania
Bar Association Family Law Section and Articles/Comments CoEditor of the Pennsylvania Family Lawyer.
Robert D. Raver is an Associate with the Pittsburgh firm of
Pollock Begg Komar Glasser & Vertz LLC, Articles/Comments
Co-Editor of the Pennsylvania Family Lawyer and a member
of the Family Law Sections of the American Bar Association,
Pennsylvania Bar Association and Allegheny County Bar
Association.
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would then make an independent determination as to whether the
decision represented an abuse of the parent coordinator’s discretion or was contrary to fact or the law.
In the A.H. case, the mother made the appropriate appeal to
the trial court but found a less than receptive audience when she
had her day in court; she was given only four minutes by the trial
court to make her argument. The trial court relied upon a summation by the attorneys of the parent coordinator’s decision in
affirming the coordinator’s order. Interestingly, the court recognized that Yates applied to this process; however, they essentially
found that the de novo hearing was not needed in this instance.
The Superior Court, in reviewing the appeal, determined that the
trial court’s decision not to conduct a de novo review was wrong
and that Yates firmly establishes that parent coordination has its
own procedure, is subject to due process, and that the trial court
may not deny mother a hearing de novo. The Superior Court found
that by the trial court not giving her the opportunity to present her
case in its entirety, she was denied due process rights.
As a result, the Superior Court reversed the trial court’s decision with respect to mother’s appeal of the parent coordinator’s
order and directed that a de novo review be held by the trial court
within 30 days, and that the trial court outline the parent coordinator’s decision in a manner consistent with the Superior Court’s
holding in Yates. Worth noting is that the trial court might reach
the exact same decision as they did the first time, but at least the
mother would have had the opportunity to offer evidence into the
record.
An interesting side note to this case is that it gives a glimpse
into the level of frustration courts can reach when dealing with
“frequent flyer” parties who are always bringing each other back
to court. The Superior Court points out the reference to the trial
court not wanting to see the parties back over “some talent show
communication.” I suspect these individuals were very familiar to
the trial court judge and likely had litigated similarly inane issues
that unnecessarily took up the court’s time — which is exactly
(continued on page 6)
Aaron D. Weems is an Associate in the Blue Bell office of Fox
Rothschild LLP. Previously he served as a Solicitor to Fraternal
Order of Police Lodge 31 and as a Special Assistant Public
Defender for Montgomery County. aweems@foxrothschild.com.
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(continued from page 5)

why a parent coordinator was appointed in the first place. Access
to the courts, however, is a fundamental right and the Superior
Court cites the Pennsylvania Code of Judicial Conduct when addressing the comments from the trial court; such comments from
the bench could have a chilling effect on people and discourage
them from bringing important issues to the attention the court.
Parent coordination can be a useful tool to address “talent
show communications” but it is the procedure for being able to

appeal those issues that allows for the overall process to effectively operate fairly for both parties. The opinion of A.H. v. C. M.
affirms the court’s decision in Yates (which, coincidentally, featured my colleague Natalie Famous as the parent coordinator) and
definitively establishes the due process procedure for addressing
appeals of the coordinator’s decision.
Referenced cases can be found at: Yates v. Yates, 963 A.2d
535 (Pa. Super. 2008); A. H. vs. C.M., 2012 WL 6586356 (Pa.
Super.)

APPLICATION OF RELOCATION STATUTE
BY JAMES W. CUSHING, ESQ.
In January 2011, the Pennsylvania Legislature passed a
new custody statute, 23 Pa.C.S.A., Section 5337, which included reforming the procedures regarding custody relocation.
Unfortunately for practitioners and litigants, although the new
statute is long on specifics on the factors to consider when pursuing relocation, it is short on what is considered a “significant
impairment” of custody due to the relocation and whether filing
for relocation is a tacit admission that one’s matter is, in fact, a
relocation matter. Fortunately the recent case of C.M.K. v. K.E.M.,
45 A.3d 417 (Pa.Super.2012), helps clarify these gray areas.
Under the new custody statute, a parent must petition the
court for permission to relocate before doing so or suffer the risk
of being sanctioned and being recalled from his/her new location
if maintaining custody in the new location is denied by the court.
What precisely defines “relocation” is unclear from the language
of the statute. The statute vaguely defines “relocation” as something that “significantly impairs the ability of the non-relocating
party to exercise custodial rights,” but what exactly is a significant
impairment? Is a move 30 miles away a significant impairment?
What if the 30 miles take an hour to drive? What if the moving
parent does not believe the move is a relocation? If the parent
moves presuming the situation is not a relocation but is wrong in
that presumption, the parent may be sanctioned for making the
move. Yet if the parent’s presumption is correct, that the situation
is not a relocation, but plays it safe and petitions to relocate anyJames W. Cushing is an Associate at the Law Office of Faye Riva
Cohen PC, with a focus on family law. He is licensed to practice
law in both Pennsylvania and New Jersey; he is a regular contributor to the Philadelphia Bar Association’s publication, Upon
Further Review and an ezinearticles.com Expert Author. He is a
volunteer attorney for the Christian Legal Clinics of Philadelphia
Inc. jwc@fayerivacohen.com.
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way, is filing for the relocation a tacit concession that the attempt
to move is a relocation?
In C.M.K., the child was 6 years old and in the second grade.
He enjoyed his school, had many friends and was involved in
multiple sports. In fact, the child was potentially a candidate for
the gifted program at his school. The child’s father enjoyed a
thriving relationship with his son, having partial custody of him
every other weekend and every Wednesday night. In addition,
father would attend many of the child’s sporting events, school
activities, teacher/school meetings and medical appointments.
Furthermore, father’s family, especially his parents, also had
regular contact with the child. Father’s parents would have dinner with the child each week during father’s Wednesday custodial
time. Interestingly, the child’s mother also had dinner with the
child and father’s parents every Monday night, and she used them
for her babysitting needs.
In petitioning for relocation, mother argued that her proposed
residence was only 68 miles away, a distance not prohibitively
far to drive. She further argued that the child’s new school was
smaller than his present, with potentially more individual focus.
Mother was also moving closer to her own family, which she
believed would benefit the child. Mother had selected a threebedroom mobile home on 2.5 acres of land to move to. Finally,
as a way to help mitigate father’s inconvenience, she offered him
approximately 20 additional hours of custody time with the child,
which would enable father not to lose any total custody hours due
to her relocation.
In deciding this case, the court made two significant rulings.
The first was simply to clarify whether there is a procedural vulnerability for someone who elects to “play it safe” and petition
for relocation, even if the petitioner did not believe his or her case
to be a relocation matter. The court made it abundantly clear that
(continued on page 7)
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(continued from page 6)
someone who files for relocation does not tacitly concede that the
case is, in fact, a relocation case.
The court also clarified how it determines whether a party’s
custody is “significantly impaired” in order to warrant identifying
a case as a relocation matter. If a move does not “significantly impair” a party’s custody, then the matter is not a relocation matter
and proceeds like a typical custody matter. Further, the court also
provided insight into specifically how the 10 relocation factors
from Section 5337(h) apply to a custody case once it is determined to be a relocation matter in order to justify and/or permit
the relocation to go forward. The court made it clear that simply
the number of hours of custody is not the only element to the
analysis. The court looks at the quality of custody as well.
In C.M.K., the court ruled that father had a very integrated
and involved parenting relationship with the child and mother.
Mother’s moving away such a distance would prevent father
from, as was his established practice, attending the child’s sporting events, school functions and so on. It would also prevent
father’s parents, as was their long-established practice, from
spending their customary time with the child. To put it simply, the

court believed that mother’s proposed relocation would significantly impair father’s established custody practices. Therefore, as
the court ruled that what mother was proposing was a “significant
impairment” of father’s custody, the court established mother’s
case to indeed be a relocation case.
Now established as a relocation matter, mother had the burden to demonstrate that the relocation justified the “significant
impairment” of father’s custody per the 10 relocation factors from
Section 5337(h). The court simply did not believe that what mother presented as her advantages in moving were sufficient to justify
imposing a “significant impairment” on father’s involvement with
the child. The court believed that causing the child to move away
from, not just his father’s involvement, but also the child’s sports
teams, involved grandparents, friends and potential gifted program, would be detrimental to the child and not outweighed by
the alleged benefits of the move claimed by mother. Indeed, the
court noted that mother’s parents were not quite as integral to the
child’s life as father’s parents and mother’s economic benefits for
moving were speculative at best.
This case has two lessons. First, filing for relocation is not a
tacit concession that one’s move is in fact a relocation. Second,
the court looks at all aspects of a child’s custody and lifestyle
when determining whether a relocation is beneficial for the child
and is a “significant impairment” of the other party’s custody.

PRACTICAL TIPS FOR DEALING WITH A RAMBO ATTORNEY
BY GREGORY S. FORMAN, ESQ.
In dealing with a Rambo attorney,1 it is useful to consider the
Japanese martial art of Jujutsu. Per Wikipedia:
Jujutsu is a Japanese martial art and a method of close
combat for defeating an armed and armored opponent
in which one uses no weapon or only a short weapon.
… “Ju” can be translated to mean “gentle, supple, flexible, pliable, or yielding.” “Jutsu” can be translated to
mean “art” or “technique” and represents manipulating
the opponent’s force against him or herself rather than
confronting it with one’s own force.

overly aggressive approach in which intimidation seems to be the
primary goal. Such tactics often can be overcome by using a flexible, yielding approach that transfers Rambo’s own aggression
against him.2 This involves deflecting rather than directly opposing Rambo’s more extreme tactics.
There’s an obvious temptation to vigorously oppose everything the Rambo attorney does. However one is better off
distinguishing what in Rambo’s approach is reasonable and what
is unreasonable and then yielding on the reasonable while resisting the unreasonable.

My definition of a Rambo attorney is someone who uses an

(continued on page 8)

Gregory S. Forman is a Family Law Attorney and Certified Family
Court Mediator and the founder of Gregory S. Forman P.C., 171
Church Street, Suite 160, Charleston, S.C. 29401, (843) 7203749, (843) 614-5086 (fax), attorney@gregoryforman.com. He is
an guest lecturer on evidence and family law at the Charleston
School of Law and serves as a volunteer mediator in Charleston
County Department of Social Service abuse and neglect cases and
on the Attorney Fee Dispute committee for the Charleston region.

In 2009, Forman qualified to become a mentor to newly licensed attorneys as part of the South Carolina Supreme Court
Lawyer Mentoring Second Pilot Program. He is certified as a
Family Court Mediator with the State of South Carolina. He is
the Treasurer for the Charleston County Family Court Liaison
Committee and the Past-President of the South Carolina Bar Trial
and Appellate Advocacy Council.
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(continued from page 7)
Take an example of responding to discovery. A Rambo litigator
typically will issue discovery requests that are unduly burdensome
and overly broad. One could object to all of the discovery and file
a general objection. See South Carolina Rule of Civil Procedure
26(a). However one could also respond to what is not unduly burdensome and overly broad and then object to the remainder.
In the first example, the Rambo litigator will file a motion to
compel. At the hearing the court will determine some of Rambo’s
discovery requests are reasonable and order the opposing attorney
to respond. Rambo might even get some of his attorney’s fees.
However if one responds to some of Rambo’s discovery requests
and objects to others, Rambo is left with a difficult choice: file a
motion to compel for the remainder and possibly lose or simply
forgo seeking the remainder. A motion to compel filed in this second situation likely will lead to the court determining that much of
the objected-to discovery is overly broad or unduly burdensome.
The opposing attorney might even be awarded some fees.
Note how this second option uses Rambo’s aggression
against him. A non-Rambo discovery request does not allow opposing counsel to answer what he or she deems appropriate while
objecting to the remainder. In contrast, a Rambo discovery request allows one, with limited impunity, to pick and choose what
to answer and what to object to. One can limit Rambo’s discovery
through Rambo’s aggression.
There will be a temptation to counter Rambo’s discovery
requests by issuing nearly identical and reciprocal discovery
requests. Resist that temptation. There are ethical concerns in
issuing discovery that the attorney believes is overly broad and
unduly burdensome. SCRCP 11(a) reads:
Every pleading, motion or other paper of a party represented by an attorney shall be signed in his individual
name by at least one attorney of record who is an active
member of the South Carolina Bar, and whose address
and telephone number shall be stated. …
The signature of an attorney or party constitutes a certificate by him that he has read the pleading, motion or
other paper; that to the best of his knowledge, information and belief there is good ground to support it; and
that it is not interposed for delay.
SCRCP 7(b)(2) makes Rule 11(a) applicable to discovery requests (which would be considered “other papers provided for by
these rules”):
The rules applicable to captions, signing, and other matters of form of pleadings apply to all motions and other
papers provided for by these rules.
When you issue discovery requests that you contend are
overly broad and unduly burdensome you stoop to Rambo’s level
and violate Rule 11.
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Another temptation to resist when dealing with a Rambo attorney is allowing Rambo to determine one’s litigation strategy.
Opposing force with force does you and your client little good.
It actually helps Rambo as his litigation strategy is now dictating
your litigation strategy. Instead one should determine how one
would go about preparing for trial if going against a less aggressive attorney and pursue that path to the extent possible.
A Rambo attorney will take steps to frustrate this strategy.
Again, rather than opposing with direct force, one should resist
with indirect force. One key is to make sure that communications
with Rambo are in writing. If one is trying to schedule a deposition, one should email Rambo a request to set a deposition and
ask for his availability during the time period one is seeking to
take the deposition. If Rambo doesn’t respond, remind him again
(again in writing). If Rambo still doesn’t respond, schedule the
deposition without worrying about Rambo’s schedule. Rambo
can always file a motion for a protective order if the date doesn’t
work for him but you will have documentation that you tried to
determine his availability before scheduling the deposition.
Rambo, in contrast, often will schedule things without clearing the date with you and then will refuse to reschedule. Send
Rambo your rescheduling request in writing with your explanation as to why you need the matter rescheduled and then, if and
when Rambo doesn’t respond or still refuses to reschedule, you
can file a motion for a protective order pursuant to SCRCP 26(c).3
One can be awarded attorney’s fees pursuant to Rule 37(a)(4) if
the court determines Rambo was being unreasonable.
One tactic I see Rambo attorneys employ is what I call the accusatory epistle. This multi-page letter will spew forth varied and
incredible accusations against one’s client with a final admonition
to both: 1) inform your client to stop his or her wretched/vile behavior and 2) demand that you immediately respond to all of these
accusations by explaining your client’s position on each one.
Frequently these letters will conclude with a sentence exclaiming that your failure to respond will be treated as an admission of
your client’s guilt and that this letter will be used as an exhibit to
demonstrate your client’s acquiescence to the accusations.
You could spent time reacting to these letters. Of course,
your client incurs fees when you do so and you end up providing Rambo with information helpful to his case without doing
anything to advance your client’s case. Or you could simply write
back to Rambo:
Dear Rambo,
I am in receipt of your correspondence dated [whenever]. Typically I do not respond to such allegations
unless I am provided substantial evidence of my client’s
misbehavior sufficient that I believe a response is required or unless a formal motion has been filed regarding
such behavior that demands my response.
Please further note that my failure to respond to your
accusations is not to be treated as any sort of admission
but simply is my decision not to respond to every ac(continued on page 9)
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(continued from page 8)
cusation you care to make about my client. In the future
please treat any non-response on my part as merely a
refusal to address your accusation and not as any admission by my client.
Should you chose to introduce your letter to demonstrate my client’s alleged acquiescence to your
accusations, I intend to introduce this letter into evidence
to demonstrate that this is not the case. If you send similar letters in the future and do not receive a response,
please refer to this letter and you will understand why.
In my experience Rambo will provide his evidence if he has
it and will do nothing further if he does not. If Rambo seeks to
introduce his multiple epistles at trial to “prove” your client’s bad
behavior, one can simply object and note that this one letter explains that your refusal to respond proves nothing and that Rambo
was aware why you didn’t respond.
One should try to minimize verbal communications with
Rambo because disputes can quickly devolve into a swearing contest. When Rambo calls, don’t take the call. Instead send Rambo
a polite email, one that does not lay blame, asking Rambo to limit
communications to writing. A sample email might read:
Dear Rambo,
Given the problems we have had in communicating
civilly in the past and concerns that oral communications
might be misunderstood, I believe it best if we limit our
communications to writing. This will reduce the possibility of future incivility or misunderstandings.
During depositions, if Rambo becomes too aggressive, one
can consider filing a motion for a protective order. SCRCP 30(j)
(3) specifically authorizes defending counsel to confer with the
witness about the possibility of seeking a protective order. SCRCP
30(d), describes the basis and remedies for such a request:
At any time during the taking of the deposition, on motion of a party or the deponent and upon a showing that
the examination is being conducted in bad faith or in
such manner as unreasonably to annoy, embarrass or oppress the deponent or party, the court in which the action
is pending or the court in the place where the deposition
is being taken may order the officer conducting the examination to cease forthwith from taking the deposition
or may limit the scope and manner of the taking of the
deposition as provided in Rule 26(c). If the order made
terminates the examination, it shall be resumed thereafter only upon the order of the court in which the action
is pending. Upon demand of the objecting party or deponent, the taking of the deposition shall be suspended
for the time necessary to make a motion for an order.
The provisions of Rule 37(a)(4) apply to the award of
expenses incurred in relation to the motion.
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If one terminates a deposition based on Rule 30(d), Rule
30(j)(3) requires that the motion for a protective order be filed
within five business days or the right to object is waived:
Counsel directing that a witness not answer a question on
those grounds or allowing a witness to refuse to answer
a question on those grounds shall move the court for
a protective order under Rule 26(c), SCRCP, or 30(d),
SCRCP, within five business days of the suspension or
termination of the deposition. Failure to timely file such
a motion will constitute waiver of the objection, and the
deposition may be reconvened.
On the rare occasions (twice in 20 years) when Rambo has
gotten too offensive in a deposition, I have conferred with my client, terminated the deposition and filed a motion for a protective
order. In both cases the family court placed limitations on opposing counsel’s conduct before allowing the deposition to resume.
In one case Rambo never reset the deposition. In the other case
Rambo was much better behaved.
Especially in the context of family court motions it can be
difficult to document and demonstrate Rambo’s tactics and often
one will need to wait until trial to demonstrate Rambo’s overbearing actions and behavior. However one is more likely to convince
the court that one had to incur fees to counter such overbearing
tactics if one documents everything in writing and deigns from
stooping to Rambo’s level. A judge who sees two attorneys being uncivil to each other cannot be expected to determine who is
being more uncivil. However when a judge observes all the incivility flowing one direction, it typically gets the judge’s attention.
There’s a Southernism on point: “Never wrestle with a pig:
You both get all dirty and the pig likes it.” Stop wrestling Rambo;
master Jujutsu instead. To butcher the animal metaphors, I sometimes envision Rambo as an enraged bull with myself as a matador.
Try to get Rambo to charge the red cape instead of charging you.
1

2

3

My friend and colleague M.J. Goodwin takes issue with the
title of this seminar. She writes, “I maintain that the overall
extended metaphor fails because Rambo himself (the character on which this is based) is not overly aggressive. He only
responded when ‘they drew first blood.’ And then he kicked
their deserving asses. Rambo is completely, 100 percent reactive. Any movie buff is going to know that.”
Since Rambo is male, I will use the masculine pronoun when
referring to the “Rambo” attorney. This is not intended to discount that the Rambo attorney is sometimes a woman.
Unlike federal procedure, in which discovery is not stayed by
filing a motion for a protective order, it is unclear whether discovery is stayed in South Carolina by such a filing. However,
if Rambo won’t agree to stay discovery pending the resolution
of the motion for a protective order one can always seek an
expedited hearing by attaching a short affidavit demonstrating
that Rambo won’t stay discovery until the motion is heard. In
my limited experience on this issue, the court routinely grants
such expedited hearing requests. Rambo is even more likely
to be ordered to pay attorney’s fees for his intransigence.
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CLEARLY SUBSTANTIAL EVIDENCE MUST CONVINCE COURT
IN CHILD ABUSE CASES
BY JAMES W. CUSHING, ESQ.
A recent case decided by the Commonwealth Court of
Pennsylvania, G.V. v. Department of Public Welfare, 125 C.D.
2011 (Pa. Cmwlth. 2012) has profoundly changed the burden of
proof necessary to have someone listed on the ChildLine & Abuse
Registry as a perpetrator of child abuse.
In the above referenced case, G.V. was accused of abusing
his 16-year-old great niece, C.S. The alleged abuse was reported
to Children and Youth Services (CYS), which conducted an investigation resulting in a finding of “indicated.” Per the finding of
“indicated,” CYS went forward and filed a report with ChildLine
that G.V. is a child abuser. G.V., disagreeing with CYS’s aforesaid
report, timely requested a hearing. G.V. lost the appeal. G.V. then
appealed to the Commonwealth Court arguing that CYS did not
meet an appropriate burden of proof in order to rule against him.
An indicated report is one where “substantial evidence”
is presented. “Substantial evidence” is defined as “[e]vidence
which outweighs inconsistent evidence and which a reasonable person would accept as adequate to support a conclusion.”
23 Pa.C.S. Section 6303(a). If CYS cannot meet the burden of
“substantial evidence,” then a finding of “indicated” is expunged.
Otherwise, CYS has the authority to report the “indicated” finding
to ChildLine. ChildLine is, according to the court, used “by the
statutorily-designated government officials, law enforcement and
other entities and individuals in responding to the inquiries of employers, school districts, churches, boy and girl scouts, and other
organizations creat[ing] the very real potential and probability for
disclosure to groups and individuals not specifically authorized
to receive the information.” G.V. argued that the “substantial evidence” standard is inappropriately low considering the impact a
finding of child abuse can have on someone’s reputation.
The court acknowledged that cases that involve a significant
loss of freedom or livelihood, as well as cases involving childrelated civil proceedings require clear and convincing evidence.
By contrast, the court also acknowledged that the Pennsylvania
General Assembly has specifically indicated that the lowest
evidentiary standard is to be applied when the well-being of a
child is at issue. Absent from any existing law, the court noted, is
any guidance as to what evidentiary standard is required for listJames W. Cushing is an Associate at the Law Office of Faye Riva
Cohen PC, with a focus on family law. He is licensed to practice
law in both Pennsylvania and New Jersey; he is a regular contributor to the Philadelphia Bar Association’s publication, Upon
Further Review and an ezinearticles.com Expert Author. He is a
volunteer attorney for the Christian Legal Clinics of Philadelphia
Inc. jwc@fayerivacohen.com.
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ing someone on ChildLine or disclosing the information to a third
party. Indeed, the court also acknowledged that few things are
more serious to one’s reputation than a finding that child abuse is
suspected against the party.
In conducting its analysis as to what the appropriate
evidentiary burden should be for listing someone on ChildLine
or disclosing the information to a third party, the court started
with the terms of the Constitution of Pennsylvania, which states
in Article 1 Section 1 that protecting one’s reputation is among
one’s fundamental “inherent and indefeasible rights.” Therefore,
as the Constitution places such a great emphasis on the right to the
protection of one’s reputation, the court concluded that it does require a higher standard of proof in order to satisfy the due process
to take away that right.
The court then looked to the Supreme Court of Pennsylvania
for guidance to develop a methodology for reviewing a due process violation. The Supreme Court has laid out three factors that
must be analyzed: 1) the private interest that is affected by the
official action, 2) risk of an erroneous deprivation of that interest
and 3) the government’s interest.
Looking at the private interests potentially affected, the court
noted that the information on ChildLine — which includes one’s
name, the dates and nature of the instances of suspected child
abuse, among other things — could be accessed for and/or by
potential employers, school districts, civic organizations, adoptions, foster parenting, day care operators and other places and/or
persons. The court ruled that having one’s name on ChildLine certainly impacts one’s freedom and/or livelihood. Indeed, based on
the above, the court noted that the Pennsylvania Supreme Court
appreciated the fact that merely being on ChildLine is accompanied by a stigma to one’s reputation that cannot be exaggerated.
Therefore, the court ruled that simply being put on ChildLine demands a higher level of scrutiny. The court then discerned that in
Pennsylvania Law, in matters where rights and/or interests greater
than simply money are involved, a clear and convincing standard
has been used consistently.
Finally, the court determined whether the government’s interest in having more complete reporting and investigation of child
abuse, quicker protection of children from abuse and improving
the process for the above outweighs erroneously depriving someone their good reputation, freedom and livelihood.
After consideration of all of the above, the court ruled that in
order to secure a finding of child abuse, the evidentiary standard is
“substantial evidence”; however, in order to have someone placed
onto ChildLine, the evidentiary standard of “clear and convinc(continued on page 11)
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(continued from page 10)
ing” must be met. In this manner the court balanced the very real
and present dangers of child abuse and efforts to combat it with
due process requirements present in other aspects of the legal process.
The court was left in the quandary of not having a clear statutory legislative mandate dictating what the appropriate standard
of proof is for the ChildLine. As much as the idea of “protecting”
child abusers may be distasteful, the G.V. decision comes with
an acknowledgment that the previously used burden of proof of
merely substantial evidence simply does not protect adequately
the rights of those accused of child abuse. Having one’s name
placed indefinitely onto the ChildLine has been determined to be
a significant loss of freedom. Indeed, the registry is viewed by the

court as a “black list.” Although listing alleged child abusers on
ChildLine may serve to protect children from abuse, the court is
now making it clear that even such noble goals as protecting children must be checked against the depravation of the liberty of the
accused due to the misapplied stigma of being mislabeled a child
abuser.
Although the ruling appears somewhat innovative, or perhaps Solomonic in its apparent attempt to satisfy both concerns
for children as well as the falsely accused, it may simply be judicial conformity with the spirit of existing procedures of the
Department of Public Welfare (DPW), which do attempt to balance the rights and needs of both the victim and the accused. As
these sorts of cases unfortunately continue to arise, this ruling
goes far in ensuring all parties receive adequate protection under the law by raising the bar for the DPW/CYS to clear when
attempting to have an alleged child abuser perhaps permanently
labeled as such.

“GET DIVORCED:”
WHAT FAMILY LAWYERS NEED TO KNOW ABOUT JEWISH DIVORCE
BY JONATHAN T. HOFFMAN, ESQ., AND DAVID J. STEERMAN, ESQ.
Under Jewish law (halacha), the act of marriage is the fusing
of two individual souls together into one complete soul. One’s
partner in marriage is described as akin to one’s hand in that absent extreme and dire circumstances, one would not sever one of
his or her hands. While the fusing of souls that takes place in marriage is clearly significant in Jewish law and custom, the concept
of a divorce to end a marriage has been determined to be a necessity.
Though divorce is not necessarily viewed by Jewish law in a
positive light, it is recognized that marriages fail for various reasons ranging from irreconcilable differences to spousal abuse. In
fact, when one spouse is the victim of abuse, divorce is not only
encouraged, but is considered a mitzvah in that it is an opportunity
for a fresh start and a second chance at happiness for the abused
Jonathan T. Hoffman is an Associate in the Philadelphia office
of Klehr Harrison Harvey Branzburg LLP., a member of the
Montgomery County Bar Association Family Law Section and a
member of the PBA Family Law Section. jhoffman@klehr.com.
David J. Steerman is a Partner in the Philadelphia office
of Klehr Harrison Harvey Branzburg LLP. He is admitted to
the PA and NJ Bars. Mr. Steerman is a member, Pennsylvania,
Philadelphia and Montgomery County Bar Associations Family
Law Section; Chair, Philadelphia Bar Association Family Section
(2003-04) and Council Member, Pennsylvania Bar Association
Family Law Section. He is proficient in Spanish. dsteerman@
klehr.com
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spouse. Further, a properly completed divorce is one of the 613
mitzvot in the Torah.
Absent an abusive scenario, rabbis entrusted with following
the tenants of Jewish law and custom often attempt to encourage couples dealing with marital strife to attend counseling, as
divorce, like the covenant of marriage, should not be taken lightly.
When reconciliation is not an option or fails, the parties are left
to ensure that the Jewish law and traditions are followed properly
with respect to obtaining a divorce.
The legal process for divorce under Jewish law requires a get.
The literal interpretation of get means divorce document and is
used to dissolve finally and fully the bonds of matrimony between
a husband and wife under Jewish law. The concept of a get dates
back to biblical times and is discussed in Deuteronomy. Many
scholars believe the term comes from the Gaon of Villa and signifies the Hebrew letters gimmel and tet, which do not appear in any
other Hebrew word, signifying the disharmony that usually occurs
in marriage prior to either party seeking a divorce.
The get process, which is conducted by the Beth Din of
America, is a complicated process; however, through the careful
direction of a trained rabbi, the matter typically is handled in approximately one hour if both parties are present. The get is written
by an expert scribe, who is the divorcing husband’s agent. The get
is tailored specifically to each couple and as such a standard form
is not acceptable and will result in a potentially invalid get. The
(continued on page 12)
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(continued from page 11)
get is 12 lines long, specifies the location and the parties’ names
(which must be spelled using precise formulas) and indicates the
freedom of the wife to be remarried. The get is then executed by
two authorized witnesses.
Upon the scribe’s completion of the drafting of the get and
the witnesses’ signatures, the husband presents the get to the wife
in front of the witnesses and the marriage is dissolved. There are
no prayers or blessings, no personal questions and little fanfare
during the proceedings. The rabbi overseeing the process retains
the original copy of the get, which he tears such that it may never
be used again. Shortly after the proceedings, the officiating rabbi
issues certificates of proof (p’tur) to each of the parties attesting
that the get was properly drawn, proper get procedures were followed and that each of the parties is now free to remarry. The
rabbi handling the proceeding retains the original copy of the get.
If the divorcing parties are unable or unwilling to be together in
the same room for the process, agents may be appointed for both
parties such that the get process may still be undertaken.
In the United States, divorce proceedings do not serve as a
means of dissolution to a Jewish marriage. Alternatively a Jewish
divorce proceeding and a get do not replace the necessity of a
Jewish couple’s following the law of the land in getting a civil
divorce. As such, many American Jews who divorce question the
necessity of a get. This reluctance begs the question of why a
get is not only important but substantially significant to the parties’ futures, potentially their children’s futures and the future of
Judaism.
With the exception of reformed rabbis, most rabbis will not
marry a person previously married under Jewish law without a
get. Further, if one of the partners of the remarried couple still
marry without previously receiving a get, a child born to the new
wife may be considered illegitimate (mamzer) under Jewish law.
This illegitimacy may result in the child being barred from marrying in certain sects of the Jewish community, and lasts for as long
as 10 generations. The harshness of this reality depends upon the
sect of Judaism one subscribes to and perhaps even the rabbi’s

individual views within each sect. Even if a Jewish parent does
not feel any religious or spiritual obligation to receive a get for
themselves, or their lack of receiving a get is accepted in their particular community, it is argued that for the sake of their children
and the future generations of Jews that a get be obtained.
An additional and potentially devastating issue with the get
is when a man or woman refuses to cooperate in obtaining a get.
While this used to just be a problem for women, it has been recognized for the last 1,000 years that a husband also needs his
wife’s consent to a divorce. If one of the parties refuses the get,
the spouse who wishes to be divorced can end up as agunah or
a chained spouse. In order to avoid this situation in Israel, the
Knesset has gone as far as imprisonment or other sanctions in
order to force compliance. While there are not similar penalties in
the United States, some states link the validity of civil divorce decrees to the finalization of a get. In most states, as in Pennsylvania
and New Jersey, where a get is not linked to a civil divorce decree/
final judgment in divorce, the parties and counsel need to prepare
accordingly.
As part of the negotiations surrounding a divorce, a provision should be included in the parties’ agreement requiring each
party’s cooperation in obtaining a get in a timely fashion. The provision should contain both appropriate and persuasive penalties
should either party refuse to cooperate or recant on their commitment. The penalties could include fines, legal fees and other
potentially serious sanctions. Further, if there is serious concern
that one party will not follow through with cooperating in order
to obtain a get, the get ceremony should be undertaken before the
final civil divorce decree is entered.
If parties are not yet married, they may wish to include a provision at the outset of their marriage in their ketubah (referred to
as a Lieberman clause) or include it in any pre-nuptial agreement.
Since spouses typically enter a marriage with the confidence that
it will not fail, this can often be a difficult issue to broach; however, the crises of agunah potentially could have a tremendous
effect on future Jewish generations and as such needs to be appropriately addressed. Assuming the parties marriage results in
a permanent union of the souls, the provision will end up being
nothing more than a precautionary measure.

PBA COMMITTEE/SECTION DAY:

April 11, 2013 • Radisson Hotel, Camp Hill
Register online at www.pabar.org/public/csd041113.asp
Registration deadline is April 1
Next Committee/Section Day: November 21, 2013 • Holiday Inn East, Harrisburg

PENNSYLVANIA FAMILY LAWYER
MARCH 2013

12

NEW IRS SECTION 6050W: WHAT IS IT AND HOW IT AFFECTS ATTORNEYS
BY AMY PORTER
It is estimated that there are over 10,000 credit card transactions made every second around the world. This astonishing
number results in over $7.5 trillion in credit card payments per
year (American Bankers Association). If you are one of the lucky
businesses processing these transactions, congratulations, you are
now subject to the newest IRS requirement Section 6050W.
What is 6050W?
Section 3091(a) of the Housing Assistance Tax Act of 2008
(the “act”) added section 6050W to the code requiring merchants
acquiring entities and third-party settlement organizations to file
an information return for each calendar year reporting all payment card transactions and third-party network transactions with
participating payees occurring in that calendar year. It was created
in an effort to further reduce the estimated $345 billion tax gap
from the business sector by providing additional information to
the IRS on aggregate credit card transactions. Effective January
2012, all credit card processors (i.e., LawPay) and third-party
payment aggregators (i.e., PayPal and Square) were required to
report gross card transactions to the IRS. This means the gross
dollar amount of all transactions will be reported on a special
1099-K, regardless of returns or any processing fee deductions.
The amount to be reported to the IRS with respect
to each lawyer is the total gross amount of all of the
transaction made for that lawyer in the calendar year.
The preamble to the final regulations under section
6050W makes clear that the amount reported is to be the
total gross amount “without regard to any adjustments
for credits, cash equivalents, discount amounts, fees,
refunded amounts, or any other amounts.” 75 FR 4982101, 2010 WL 3207681 (Aug. 16, 2010).
Commentators on the final regulations had suggested “defining ‘gross amount’ as net sales, taking into
account credit transactions, chargebacks and other adjustments, on the ground that gross amount is not a true
indicator of revenue.” Id. The Treasury rejected these
suggestions because “[t]he information reported on the
return required under these regulations is not intended to
be an exact match of the net, taxable, or even the gross
income of a payee.” Id
Excerpt reprinted courtesy of Law Pay Credit Card Processing
and author Amy Porter. Amy Porter is the President and CEO of
LawPay, a PBA Preferred Partner. Originally published in 2011
for the 2012 tax year, the “Painful Penalty,” section addresses
changes effective in 2013. Visit www.lawpay.com/pba or call 866376-0950 for more information.
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What About My IOLTA?
In the case of attorneys, Section 6050W does not make a distinction between credit card transaction deposits made to a trust
or IOLTA bank account and an attorney’s operating bank account.
This has many attorneys concerned the IRS will view these transactions incorrectly as income. However, there are two important
items to note: 1) the new 1099-K is only intended to be “informational,” 2) your processor should include a merchant industry
code on your 1099-K identifying you as a law firm or provider or
legal services. The reporting requirements under section 6050W
require credit card processors to report to the IRS on Form 1099K the total gross amount of payment card transactions processes
for each client over the calendar year, without reduction to account for amounts deposited into IOLTAs. Although there are few
instructions from the IRS informing taxpayers on how to account
for discrepancies between 1099-Ks issued to them and amounts
reported on the taxpayer’s return, it is clear that the IRS does not
intend the Form 1099-K to match net, taxable or even gross income. Thus, the amount shown on the Form 1099-K will not in all
instances be required to be reported as income.
Match or Mis-Match?
In addition to the gross volume reporting, Section 6050W
also requires processors to verify and match their federal tax ID
and legal name to IRS records. 6050W requires an exact match
on both items to file your 1099-K correctly. Due to technology
limitations with most Visa and MasterCard processors, merchant
statements are usually limited to only 25-35 characters. As such,
many law firm merchants have either abbreviated their name or
used an acronym for their merchant account. If this is the case,
you will need to contact your processor to assure that your legal
name on your merchant ID exactly matches the legal name you
use to file your tax returns (at least within the maximum number
of characters provided by your merchant processor).
Painful Penalty
First the good news … Originally set to begin January 2012,
the IRS has decided to use the 2011 tax year as a “trial run” for
reporting on 1099-Ks. Due to system and reporting limitations
with both the IRS and virtually all card processors, the timeline
for matching legal names and TINs has been extended until the
2012 tax year. The bad news however, is beginning January 2013,
the IRS will impose a 28 percent withholding penalty on all credit card transactions if the merchant information on file is not an
exact match with their records. It is still unclear what steps merchants will need to take to reclaim held funds, even if the legal
(continued on page 14)
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name and TIN information is corrected. Due to the steep withholding penalty, it is imperative that you confirm the information
on your 1099-K this year. If you have not yet received a 1099-K
from your processor, call and request a copy. All 1099-Ks should
have been sent out in late January for a “trial run.” You will notice
there is nothing further that needs to be done for the current 2011
tax year.
Fees for 6050W?
It seems anytime the IRS changes a policy or tax requirement, a new fee is created by the banking institutions to reclaim
their own costs. As a merchant, you will be happy to know
Section 6050W specifically states processors may not charge for
implementing the 1099-K process. Beware of new 6050W charges disguised as “Government Fees” or “TIN-Matching Fees” that
may have been recently added to your merchant account.
No Need for Alarm
The intent of Section 6050W is to assist the IRS in identifying businesses not filing accurate tax returns. In other words,
the IRS appears to be targeting businesses most likely to omit
or avoid reporting correct tax information. Requiring a taxpayer
to account for discrepancies between amounts reported on Form
1099-K and the taxpayer’s return would be consistent with reporting on Form 1099-Misc. In the case of Form 1099-Misc, a
taxpayer reporting business income on Form 1040 reports only

amounts that are “properly shown” on the 1099-Misc. In the case
of deviations, the taxpayer is instructed to “attach a statement explaining the difference” (See 2010 Instructions for Schedule C:
Profit or Loss From Business). Thus, it would be consistent with
IRS policy in other areas to similarly require a taxpayer reporting a return amount different from the amount shown on Form
1099-K to attach a statement showing the reason for the difference. In the case of a lawyer depositing amounts into an IOLTA,
the statement would show the amount of such deposits over the
year which is excludable from gross income.
Fortunately, the IRS has recently provided guidance for the
2011 tax filing year through a notice to Tax Filers dated Jan. 31,
2012, entitled “Clarification to the instructions for Schedule C, E
& F on Reporting 1099-K Amounts.” Not only has the requirement to report the amounts of gross credit card transactions been
deferred for the tax year 2011, there are other indications that the
IRS may not require small business tax filers to reconcile the differences between 1099-K amount and income for future tax years.
Lastly, if come January 2013, you have still not matched your
legal name and TIN with your processor, my advice is to stop
accepting credit cards until you verify your legal name and federal Tax ID names match. There is no reason to risk a 28 percent
withholding penalty when it is so easily avoidable. While LawPay
is taking a very proactive approach to these new rules from the
IRS by validating all attorney merchants, not every processor is
following suit. Don’t wait for your credit card processor to contact you! The IRS has assigned the reporting requirements on the
credit card processors, but the ultimate liability lies squarely with
you and your firm. For more information on Section 6050W visit
www.IRS.gov or consult directly with your tax advisor.
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as part of your PBA Family Law Section membership:
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FREE online Family Law Section Member Directory —
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WHAT’S NEW FOR THE 2013 TAX FILING SEASON
BY JAMES M. ROSA, CPA, PFS
If you’ve not already received all of your 2012 W-2 and
1099s, you should any day now. After the “fiscal cliff’ delay, the
IRS is geared up and ready for tax filing season, which officially
starts on January 30.
Bottom line: it’s time to start thinking about putting together
your Form 1040 for last year.
Before you do, take note of the following key changes.
The Due Date
Monday, April 15 is the filing deadline for your 2012 Form
1040. Last year, the deadline was Tuesday, April 17, because April
15 was a Sunday and Monday, April 16, was Emancipation Day,
a District of Columbia holiday that postponed the filing deadline
for the whole nation. However, Emancipation Day is not an issue
this year.
It’s OK if your return won’t be ready by April 15. You can
extend the filing deadline all the way out to October 15 by submitting an extension request to the IRS, using Form 4868, on or
before April 15. Your request will be automatically approved.
Remember: An extension to file is not an extension to pay.
You should pay whatever remaining federal income tax you owe
for 2012 with the extension request.
Reduced Self-Employment Tax Bill
For 2012, there was another temporary reduction in the Social
Security tax component of the self-employment (SE) tax — from
the normal 12.4 percent of net SE income to 10.4 percent. The
Medicare tax component of the SE tax remained at the usual 2.9
percent rate. For 2012, the net SE income ceiling for the Social
Security tax component of the SE tax was $110,100.
Therefore, the SE tax rate on your first $110,100 of net 2012
SE income was “only” 13.3 percent (10.4 percent for Social
Security plus 2.9 percent for Medicare) versus the usual 15.3
percent. The maximum amount you could save from the Social
Security tax reduction was $2,202 (2 percent times $110,100) or
$4,404 if you had two workers in the household last year (2 times
$2,202). The Social Security tax savings are reflected on your
James M. Rosa, CPA, PFS, is a Principal in the Tax Department
in the Boardman, Ohio, office of Hill, Barth & King LLC and
Chair of its Tax Committee. His experience is in personal and
estate planning, entity planning including corporate mergers and
acquisitions, S corps, LLC and partnership taxation, entity structuring and individual tax and financial planning, as well as tax
policies, procedures and resources, expert research and counsel
in high-net worth individuals. He can be reached at 7860 Market
Street, Boardman, Ohio 44512 jrosa@hbkcpa.com, (330) 7588613, fax: (330) 758-0357
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Schedule SE (Self-Employment Tax), which you'll file with your
2012 Form 1040.
Note: Unless something changes, there won’t be any Social
Security tax reduction for this year.
Some Things Stay the Same: These Breaks Were Restored
The tax breaks listed below expired at the end of 2011, but
the fiscal cliff legislation retroactively restored them for 2012
tax returns (filed in 2013):
• Deduction for Higher Education Tuition — This write-off
can be as much as $4,000 or $2,000 for higher-income folks.
• Option to Deduct State and Local Sales Taxes — If you
paid little or no state income tax in 2012, you have the option
of instead claiming an itemized deduction for general state
and local sales taxes. The deduction is claimed on Schedule
A of Form 1040.
• Charitable Donations from IRAs — For 2012, IRA owners
who were age 70-1/2 or older as of Dec. 31, 2012, were allowed to make tax-free charitable donations of up to $100,000
directly out of their IRAs. These donations counted as 2012
IRA required minimum distributions. This break expired at
the end of 2011, but the fiscal cliff legislation retroactively
restored it for 2012. To take advantage of the retroactive deal,
you can donate IRA distributions taken in December of last
year to qualified charities and treat them as 2012 donations
from your IRA. There is a Jan. 31, 2013 deadline for this option. Consult with a professional for details.
• Deduction for K-12 Educator Expenses — The deduction to cover up to $250 of school-related expenses paid by
teachers and other K-12 educators out of their own pockets is
claimed on Line 23 of Form 1040.
• Deduction for Mortgage Insurance — Premiums for qualified mortgage insurance on debt to acquire, construct or
improve a first or second residence can potentially be treated
as deductible home mortgage interest. The fiscal cliff legislation restored the break for premiums paid in 2012. However
the deduction is only available for premiums for qualifying
policies issued after Dec. 31, 2006, and premium amounts
allocable to periods before 2013, and it is phased out for
higher-income taxpayers. If you qualify, claim the deduction
on Schedule A of Form 1040.
• Credit for Energy-Efficient Home Improvements — If you
made qualifying 2012 expenditures for certain energy-saving
improvements to your principal residence, you may be able
to claim a credit of up to $500 on Form 5695.
(continued on page 16)
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(continued from page 15)
No Reduction in Page 1 Deduction for Self-Employment Tax
If you are self-employed, you know that you can usually deduct exactly half of your SE tax bill on Page 1 of Form 1040. Due
to the aforementioned reduction in the Social Security tax component of the SE tax, there’s a different drill for your 2012 return.
Your SE tax deduction equals 57.51 percent of the SE tax
amount, as long as that amount does not exceed $14,643. If your
SE tax bill exceeds $14,643, you multiply the SE tax amount by
50 percent and then add $1,100. These calculations are made on
the 2012 version of Schedule SE. The effect is to allow you to
claim an SE tax deduction equal to what your write-off would
have been without the Social Security tax cut.
Special Drill If You Did a 2010 Roth Conversion
If you were among the many who converted a traditional
IRA into a Roth account in 2010, the conversion was treated as a
taxable liquidation of your traditional IRA followed by a contribution to the Roth account.
For 2010 conversions, you had the one-time option of reporting half the resulting taxable income on your 2011 Form 1040
and the other half on your 2012 return — instead of reporting it
all in 2010. You could do the same drill with a qualified retirement
plan distribution (say from a 401(k) plan) that you rolled over
into a Roth IRA (another type of conversion). In other words, you
could defer the tax hit from a 2010 Roth conversion until 2011
and 2012. That was nice while it lasted, but the remaining tax bill
from the 2010 conversion is due with your 2012 return, if you
took advantage of the deferral option.

You should inform your tax preparer that you made a 2010
conversion and opted for the deferral option to ensure the income
is properly reported on your 2012 return. However, if you did a
2010 Roth conversion and did not take advantage of the deferral
option, no action is necessary with your 2012 return — because
you already reported all the taxable conversion income on your
2010 Form 1040.
Adoption Credit Is No Longer Refundable
For some pre-2012 years, the adoption credit was refundable,
which meant you could collect the full amount of the credit even
if you did not actually owe any federal income tax. For 2012, the
refundable deal is no longer available. So on last year’s return, the
adoption credit will only help you out if you actually owe tax.
Once You File, Find Out When Your Refund Will Arrive
After you file your return, you can track the status of any
refund due with the IRS “Where’s My Refund?” tool. To access
it, go to the www.IRS.gov website. New this year, instead of an
estimated date, the will give you an actual personalized refund
date after the IRS processes the return and approves the refund.
“Where’s My Refund” will be available for use after the IRS
starts processing tax returns on January 30.
Initial information will generally be available within 24 hours
after the IRS receives the taxpayer’s e-filed return or four weeks
after mailing a paper return.
The IRS explains the system updates every 24 hours, usually
overnight, so there’s no need to check more than once a day.
To use the refund tracker, taxpayers need to have a copy of
their tax return for reference. You will need your Social Security
number, filing status and the dollar amount of the refund you’re
expecting.

PBA Annual Meeting
May 8-10, 2013
Wyndham Grand Pittsburgh
Downtown
Mark your calendars and watch
for more information.
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THE 2012 TAX ACT (THAT WAS FINALLY PASSED IN 2013)
BY MARTIN H. ABO, CPA/ABV/CVA/CFF
On Jan. 2, President Obama signed into law the legislation
that enacted a last-minute budget deal. While it took a year-long
impasse in Congress to take some action, at least it averted income tax increases for most Americans.
Here is what we believe our clients would like to know most
about the tax angles evident in The American Taxpayer Relief Act
of 2012. These are necessarily just brief bullet points of changes
we think are most likely to affect you, your business and your
investments from the law (and gives us one more opportunity to
wish you and yours our best for a prosperous 2013).
1.

All the previous individual tax rates are kept at 10 percent,
15 percent, 25 percent, 28 percent, 33 percent and 35 percent with a new top rate added of 39.6 percent. This new top
rate applies to taxable income over $400,000 for single filers,
$425,000 for head of household filers and $450,000 for joint
filers ($225,000 if you file married-filing-separately). The
thresholds for the top rate will be indexed for inflation.

2.

You didn’t think it was that straight forward, did you? A “hidden” tax increase Congress put in this act are provisions we
had in past years that phase-out a taxpayer’s exemptions and
certain itemized deductions. These “phase outs” affect single
taxpayers with income over $250,000; over $275,000 for
heads of household; and over $300,000 for married taxpayers filing jointly. These two provisions reduce tax benefits for
high-income earners by phasing out exemptions and itemized
deductions. We estimate this increases the true effective tax
rate on taxable income by approximately 1 percent.

3.

The Alternative Minimum Tax (AMT) patch has been “permanently fixed” for the 2012 tax year and for each year
thereafter. The exemption amounts for AMT, permanently
indexed for inflation, are $78,750 for joint filers in 2012 and
$50,600 for single filers in 2012.

4.

The tax rate on long-term capital gains and qualified dividends for individuals above the top income tax bracket
threshold will increase from 15 percent to at 20 percent effective Jan. 1. Such applies to those with incomes above

Martin H. Abo, CPA/ABV/CVA/CFF is with Abo and Company,
LLC, Certified Public Accountants/Litigation & Forensic
Consultants, 6 E. Trenton Ave, Suite 5, Morrisville, Pa, 19067,
Phone: (215) 736-3156, Fax (215) 736-3215, www.aboand
company.com, marty@aboandcompany.com.
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$450,000 (joint) or $400,000 (single). The 15 percent rate is
retained for taxpayers in the middle brackets while the zero
rate is also preserved for those in the 10 percent and 15 percent brackets. What’s going on? Well, considering the 3.8
percent Medicare tax on Net Investment Income also going
into effect Jan. 1, the top federal tax rate on long-term capital
gains will now be 23.8 percent on the “rich” (whatever that
means). At least it remains at 15 percent for in the middleclass (a term is subject to interpretation).
5.

The estate and gift tax exclusion amount has been saved and
will stay at $5 million but will be indexed for inflation ($5.12
million for 2012). However, the top estate tax rate increases
from 35 percent to 40 percent effective Jan. 1. Our estate
planning colleagues at the Estate and Financial Planning
Council of Southern New Jersey (Abo is a past president) and
the Society of Financial Service Professionals-South Jersey
Chapter (Abo is currently an officer) are especially pleased
that we can also tell our clients that the estate tax “portability” election was made permanent by this new law. Here, if an
election is made, a surviving spouse’s estate tax exemption is
effectively increased by his or her deceased spouse’s unused
exemption amount.

6.

We were all “up in the air” but the law extended many provisions effecting our clients we feared would end, including:
• Marriage penalty relief (permanent);
• The liberalized child and dependent care rules (permanent);
• The employer-provided child care credit (permanent);
• The exclusion for employer-provided educational assistance (permanent);
• The enhanced rules for student loan deductions (permanent);
• The American Opportunity Tax Credit for qualified
tuition and other expenses of higher education (through
2018);
• Enhanced provisions of the child tax credit (through
2018);
• Earned income tax credit (through 2018);
• The Research & Development tax credit (through 2013)
• Deduction for qualified expenses of elementary and
secondary school teachers (through 2013);
• Tax-free distributions from IRAs for charitable contribution purposes (through 2013);
• Exclusion from gross income of qualified indebtedness
of a principal residence (through 2013);
(continued on page 18)
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(continued from page 17)
•
•
•

•
•
•
•
7.

Premiums for mortgage insurance treated as qualified
residence interest (through 2013);
Above-the-line deduction for qualified tuition and related expenses (though 2013);
The 15-year accelerated recovery period for qualified
leasehold improvements, qualified restaurant buildings
and improvements, and qualified retail improvements
(through 2013);
The $500,000 per year expensing deduction under
Section 179 for certain fixed assets (through 2013)
The 50 percent first year bonus depreciation (through
2013);
Reduction to the shorter five-year period (as opposed to
10 years) for the application of the S Corporation BuiltIn gains tax (through 2013);
The non-business energy credit for a lifetime max of
$500 and $200 for windows/skylights (through 2013).

Notably not extended was the 2 percent payroll tax cut on the
employee portion of Social Security taxes. If you’ve already
received a paycheck in 2013, you should have seen your individual (i.e., non-employer) share of Social Security increased
from 4.2 percent to 6.2 percent.

We should remind you that, due to previous legislation, the
following tax changes are now effective:
1. The new 0.9 percent health insurance tax on earned income
over $250,000 ($200,000 for those filing as single). This is
totally borne by the employee and not matched by the employer as with the regular Social Security or Medicare tax.
2. As mentioned earlier, starting Jan. 1, there is a new 3.8 percent Medicare Contribution Tax imposed on the lesser of
net investment income or Modified Adjusted Gross Income
in excess of $200,000 for a single taxpayer; $250,000 for a
taxpayer filing jointly or a surviving spouse; and $125,000
for a married taxpayer filing separately. This new surtax also
applies to estates and trusts. Such unearned income includes
non-business capital gains, rents, royalties, interest income
and dividend income. Taxable gains from the sale of one’s
personal residence (i.e., the gains in excess of the normal
exclusions) are also considered part of the Net Investment
Income computation as are passive activities.
Phew! You now have the skinny on but some of the key tax
provisions included in the new law. As you can see, the changes
are not so simple.
Stay tuned because there are more changes coming. There
will undoubtedly be confusion and we can only hope for further
clarification as we all work through it. Until then, cheers!

Book Review:
CUSTODY LAW & PRACTICE IN PENNSYLVANIA
REVIEWED BY JOEL FISHMAN, Ph.D.
Hofstein, David N. and Sandra L. Meilton, Eds. Custody Law &
Practice in Pennsylvania. Mechanicsburg: PBI Press, 2012. xlvii,
480p. $99 (CD-ROM included).
The passage of the Child Custody Act of 2010 (Act 2010112), 23 Pa.C.S. §§5321-5341, is the focus of this new work.
Twenty-three authors contribute to the chapters: 1. Legislative
History; 2. Procedural Considerations; 3. Custody Evaluations; 4.
Considerations for Award of Custody; 5. Representing Children
Joel Fishman, Ph.D., is Assistant Director for Lawyer Services at
the Duquesne University Center for Legal Information/Allegheny
County Law Library
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in Custody Disputes — Counsel for Children and Guardian Ad
Litem; 6. Relocation; 7. Rights of Intimate Partners in Custody;
8. Alternative Dispute Resolution; 9. Post-Trial Practice; 10. Child
Custody and Ethics; and 11. Imagining the Future of Custody Law
in Pennsylvania. A useful E-Bibliography (pp.405-19) provides
links to a wide range of sources, primary and secondary, organizations, blogs, etc. Selected statutes are included, as is a statutory
index and a regular index.
Each chapter is broken down into subparts and the language
is clear and concise. There are forms in appendices and the book
comes with a CD-ROM of the entire work, especially useful to access the forms and e-bibliography. This work is a must read for all
family law practitioners and the authors are to be congratulated.
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NAVIGATING THE NEW TAX LAWS: RECENT CHANGES & 2013 PLANNING
BY ROBERT J. GROSSMAN, CPA/ABV, ASA, CVA, CBA,
AND DONALD S. JOHNSTON, CPA, MST
2013 TAX RATE SCHEDULES
The applicable tax rate schedules for 2013 for married individuals filing joint returns and surviving spouses, heads of
household, single individuals, married individuals filing separate
returns, and estates and trusts are as follows:
MARRIED INDIVIDUALS FILING JOINT RETURNS
AND SURVIVING SPOUSES
(for tax years beginning in 2013)
If taxable income is: The tax is:
Effective rate
Over		

but not over

of the amount over

$ 0 $17,850
10%
17,850 72,500
$1,785.00 + 15%
72,500 146,400
9,982.50 + 25%
146,400 223,050
28,457.50 + 28%
223,050 398,350
49,919.50 + 33%
398,350 450,000 107,768.50 + 35%
450,000		 125,846.00 + 39.6%

$0
17,850
72,500
146,400
223,050
398,350
450,000

top threshold

10.0%
13.7%
19.4%
22.3%
27.0%
28.0%

HEADS OF HOUSE HOLDS
(for tax years beginning in 2013)
If taxable income is: The tax is:
Effective rate
Over		

but not over

of the amount over

$ 0 $12,750
10%
12,750 48,600
$1,275.00 + 15%
48,600 125,450
6,652.50 + 25%
125,450 203,150
25,865.00 + 28%
203,150 398,350
47,621.00 + 33%
398,350 425,000 112,037.00 + 35%
425,000		 121,364.50 + 39.6%

$0
12,750
48,600
125,450
203,150
398,350
425,000

MARRIED TAXPAYERS FILING SEPARATE RETURNS
(for tax years beginning in 2013)
If taxable income is: The tax is:
Effective rate
Over		

but not over

of the amount over

$ 0 $8,925
10%
$0
8,925 36,250
$892.50 + 15%
8,925
36,250 73,200
4,991.25+ 25% 36,250
73,200 111,525
14,228.75 + 28% 73,200
111,525 199,175
24,959.75+ 33% 111,525
199,175 225,000
53,884.25 + 35% 199,175
225,000		 69,923.00 + 39.6% 225,000

top threshold

10.0%
13.8%
19.4%
22.3%
27.1%
31.0%

ESTATES AND TRUSTS
(for tax years beginning in 2013)
If taxable income is: The tax is:
Effective rate
Over		

but not over

$0
2,450
2,450
5,700
5,700
8,750
8,750 11,950
11,950		

of the amount over

15%
$367.50 + 25%
1,180.00 + 28%
2,034.00 + 33%
3,090.00 + 39.6%

$0
2,450
5,700
8,750
11,950

top threshold

15.0%
20.7%
23.2%
25.9%

top threshold

10.0%
13.7%
20.6%
23.4%
28.1%
28.5%

SINGLE TAXPAYERS
(for tax years beginning in 2013)
If taxable income is: The tax is:
Effective rate
Over		

but not over

of the amount over

$ 0 $8,925
10%
$0
8,925 36,250
$892.50 + 15%
8,925
36,250 87,850
4,991.25 + 25% 36,250
87,850 183,250
17,891.25 + 28% 87,850
183,250 398,350
44,603.25 + 33% 183,250
398,350 400,000 115,586.25 + 35% 398,350
400,000		 116,163.75 + 39.6% 400,000

top threshold

10.0%
13.8%
20.4%
24.3%
29.0%
29.0%

Robert J. Grossman, CPA/ABV, ASA, CVA, CBA, is a Founding
Partner who heads the Tax and Business Valuation Groups of the
Pittsburgh accounting firm of Grossman Yanak & Ford LLP. (412)
338-9304; grossman @gyf.com.
Donald S. Johnston, CPA, MST, is a Partner in the Tax
Services Group of the Pittsburgh accounting firm of Grossman
Yanak & Ford LLP, (412) 338-9309, johnston@gyf.com
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KIDDIE TAX
In tax years beginning after Dec. 31, 2012, the 10 percent rate
will continue to be used in computing the amount of additional tax
liability that parents of a child subject to the kiddie tax must pay
if they elect to include the child’s income on their return. This reflects that the 10 percent tax rate has been permanently extended.
(continued on page 20)
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(continued from page 19)
MARRIAGE PENALTY RELIEF IN 15 PERCENT TAX
BRACKET MADE PERMANENT
The increase in the size of the 15 percent tax bracket for joint
filers and surviving spouses to twice the size of the corresponding rate bracket for single filers has been made permanent for tax
years beginning after Dec. 31, 2012.
CAPITAL GAINS RATES FOR INDIVIDUALS,
ESTATES AND TRUSTS
The reduced long-term capital gains rate of 15 percent on
adjusted net long-term capital gain of noncorporate taxpayers has
been made permanent for tax years beginning after Dec. 31, 2012.

In addition, the 0 percent capital gains rate on adjusted net capital
gains of individuals in the 10 percent or 15 percent income tax
bracket (estates and trusts in the 15 percent income tax bracket)
has also been made permanent. The capital gains rate, however, is
increased to 20 percent beginning in 2013, for adjusted net longterm capital gains of individuals, estates and trusts in the top tax
bracket.
Under JGTRRA, a maximum capital gains rate of 15 percent
applies to the adjusted net capital gains of individuals, estates and
trusts if the gain would otherwise be subject to the 25 percent,
28 percent, 33 percent or 35 percent ordinary income tax rates.
A capital gains rate of 5 percent (down from 10 percent prior to
JGTRRA) applies to adjusted net capital gains that would otherwise be subject to the 10 percent or 15 percent ordinary income
tax rates for individuals (15 percent rate for estates and trusts).
The 5 percent capital gains rate was reduced to 0 percent for tax
years 2008 through 2012.

THE JOANNE ROSS WILDER MEMORIAL
FAMILY LAW SECTION SCHOLARSHIP
BY DANIEL J. CLIFFORD III, ESQ.

In July 2008, then-Section Chair Carol Behers appointed a
Subcommittee consisting of then-Section Secretary Christine
Gale, then-Treasurer Daniel J. Clifford III and then-Council
Member Sandra Davis to review the possibility of creating a
scholarship program to assist qualified Section Members by
defraying some of the costs of attending Section Conferences.
At the January 2009 Council Meeting in Pittsburgh, Council
voted in favor of establishing a Membership Incentive Program
that designates $2,000 annually for scholarships.
The scholarships will cover the payment of registration fees for
attendance at one of the annual Conferences.
Eligible recipients are Section Members who are:
(a) young/new to the practice;
(b) from a solo practice or small firm; and/or
(c) from counties that have been under		
represented at Section Conferences.
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The Resolution passed Council unanimously and the first set
of scholarships were available for the Winter 2010 meeting in
Hershey.
In December 2011, Council voted to rename the scholarship The Joanne Ross Wilder Memorial Family Law Section
Scholarship.
For the Summer 2013 Meeting at the Gaylord National Resort,
the Membership Incentive Program will be administered by
Chair-Elect Daniel J. Clifford III and First Vice Chair James
Paul Helvy who will make a recommendation to Chair Christine
Gale for Executive Committee approval.
Interested applicants should forward their CV and a brief statement as to why they believe they are eligible for the scholarship
to the attention of Janell Klein, PBA, P.O. Box 186, Harrisburg,
PA 17108-0186.
Applications should be submitted no later than May 31, 2013.
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GUIDANCE ON AMERICAN TAXPAYER RELIEF ACT OF 2012
BY MITCHELL E. BENSON, CPA, MT, CFF; DONNA M. PIRONTI, CPA, MSA;
AND ADAM POUTASSE, CPA, MAcc
The year 2012 ended without a final deal to address the “fiscal cliff.” Many Americans anticipated large federal tax increases
for 2013. A compromise was struck in the Senate and passed by
the House on Jan. 2, with the American Taxpayer Relief Act of
2012. The tax changes affect individuals, businesses, and estates
and trusts. Below are some of the major provisions now in place
for taxpayers.
Individual Tax Brackets
The tax brackets add a new tax rate of 39.6 percent for the
following income thresholds:
Tax Filing Status

Income Threshold

Single

$400,000

Head of household

$425,000

Married filing jointly

$450,000

Married filing separately

$225,000

The tax brackets leading up to the new rate are made “permanent” and will adjust each year for inflation. There are now seven
individual tax brackets for 2013 and they are as follows:
Married Filing
Jointly
If Taxable Income
Is:

The Tax Is:

Not over $17,850

10% of the taxable income

Over $17,850 but not
over $72,500

$1,785 plus 15% of the excess over
$17,850

Over $72,500 but not
over $146,400

$9,982.50 plus 25% of the excess over
$72,500

Over $146,400 but not
over $223,050

$28,457.50 plus 28% of the excess
over $146,400

Over $223,050 but not
over $398,350

$49,919.50 plus 33% of the excess
over $223,050

Over $398,350 but not
over $450,000

$107,768.50 plus 35% of the excess
over $398,350

Over $450,000

$125,846 plus 39.6% of the excess
over $450,000

Mitchell E. Benson, CPA, MT, CFF, is a Founding Partner in the
Bala Cynwyd accounting firm of Savran Benson LLP. He specializes in matrimonial litigation support, real estate tax planning
and compliance, and tax and consulting for individuals and closely held businesses. mbenson@savranbenson.com.
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Married Filing
Separately
If Taxable Income Is:

The Tax Is:

Not over $8,925

10% of the taxable income

Over $8,925 but not over
$36,250

$892.50 plus 15% of the
excess over $8,925

Over $36,250 but not over
$73,200

$4,991.25 plus 25% of the
excess over $36,250

Over $73,200 but not over
$111,525

$14,228.75 plus 28% of the
excess over $73,200

Over $111,525 but not over
$199,175

$24,959.75 plus 33% of the
excess over $111,525

Over $199,175 but not over
$225,000

$53,884.25 plus 35% of the
excess over $199,175

Over $225,000

$62,923 plus 39.6% of the
excess over $225,000

Single
If Taxable Income Is:

The Tax Is:

Not over $8,925

10% of the taxable income

Over $8,925 but not over
$36,250

$892.50 plus 15% of the
excess over $8,925

Over $36,250 but not over
$87,850

$4,991.25 plus 25% of the
excess over $36,250

Over $87,850 but not over
$183,250

$17,891.25 plus 28% of the
excess over $87,850

Over $183,250 but not over
$398,350

$44,603.25 plus 33% of the
excess over $183,250

Over $398,350 but not over
$400,000

$115,586.25 plus 35% of the
excess over $398,350

Over $400,000

$116,163.75 plus 39.6% of the
excess over $400,000
(continued on page 22)

Donna M. Pironti, CPA, MSA, specializes in matrimonial
litigation support, tax consulting and compliance, and small business accounting. dpironti@savranbenson.com.
Adam M. Poutasse, CPA, MAcc, specializes in tax consulting and compliance for real estate professionals, high net worth
individuals and families, and individuals working overseas.
apoutasse@sevrannenson.com.
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Head of Household
If Taxable Income Is:

The Tax Is:

Not over $12,750

10% of the taxable income

Over $12,750 but not over
$48,600

$1,275 plus 15% of the excess
over $12,750

Over $48,600 but not over
$125,450

$6,652.50 plus 25% of the excess
over $48,600

Over $125,450 but not
over $203,150

$25,865 plus 28% of the excess
over $125,450

Over $203,150 but not
over $398,350

$47,621 plus 33% of the excess
over $203,150

Over $398,350 but not
over $425,000

$112,037 plus 35% of the excess
over $398,350

Over $425,000

$121,394.50 plus 39.6% of the
excess over $425,000

Notice that the 35 percent tax bracket is all but eliminated for
a single filer, and only covers about $50,000 of income for joint
filers.
Payroll Tax Holiday (expired at the end of 2012)
In 2011 and 2012 employees enjoyed the “payroll tax holiday” whereby the social security tax was only 4.2 percent for
employees as opposed to the usual 6.2 percent. But in 2013 this
reduction lapsed and employees will once again pay the 6.2 percent that employers are paying. For 2013 the maximum social
security tax is $7,049.40 as the earned income cap for social security taxes is $113,700. This is an increase of over $2,400 from
2012.
Marriage Penalty Relief
The act did extend the marriage penalty relief. If there had
not been an agreement, for married couples the 2013 standard deduction was set to be 167 percent of the single amount for married
couples. The standard deduction for married couples was reinstated at 200 percent of the single amount. In addition, the act
continues to extend the 15 percent tax bracket for married filing
jointly to twice that of the single filer.
Standard and Itemized Deductions
Taxpayers are allowed either the standard or itemized deduction to reduce Adjusted Gross Income (AGI) to arrive at taxable
income. Standard deduction amounts for 2013 for specific filing
statuses are as follows:

Tax Filing Status

Standard Deduction

Single

$6,100

Head of household

$8,950

Married filing jointly

$12,200

Married filing separately

$6,100

The act reinstates the “Pease” provision that limits itemized deductions beginning in 2013. Taxpayers have enjoyed no
limitations on itemized deductions for the past three years. The
phase-out applies to taxpayers with AGI over the following
thresholds:
Tax Filing Status

Income Threshold

Single

$250,000

Head of household

$275,000

Married filing jointly

$300,000

Married filing separately

$150,000

The itemized deduction amount is reduced by 3 percent by
which the taxpayer’s income exceeds the above threshold. For
example, if the single taxpayer earns $1,000,000, her itemized
deductions are reduced by $22,500 ($1,000,000-$250,000 =
$750,000 x 3 percent = $22,500). The phase-out is capped at 80
percent of the deductions. The deductions (taxes, medical, charitable donations, interest expense, etc.) are all treated the same in
the phase-out. This provision can significantly increase taxable
income for those above the threshold. In the above example,
assuming a 39.6 percent incremental rate, the additional tax is
$8,910. These threshold values will increase each year for inflation. In addition to the phase-out several specific deductions were
adjusted as well. The medical deduction threshold above AGI increased from 7.5 percent to 10 percent. The act also extended the
state and local sales tax deduction in lieu of state and local taxes
and mortgage insurance premiums are again allowed as interest
expense.
Personal Exemptions
Personal exemptions also reduce AGI to arrive at taxable
income. For 2013 the personal exemption amount is $3,900.
However, phase-outs were reinstated in 2013 for taxpayers with
AGI over the following thresholds:
Tax Filing Status

AGI
AGI Complete
Threshold Phase-out

Single

$250,000

$372,500

Head of household

$275,000

$397,500

Married filing jointly

$300,000

$422,500

Married filing separately

$150,000

$211,250
(continued on page 23)
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These thresholds have been raised from the previous limitation setting that were in place and will adjust each year for
inflation. The phase-out reduces personal exemptions by 2 percent
for each $2,500 that income exceeds the threshold. The exemptions are completely eliminated once AGI exceeds the threshold.
Each filing status’ threshold begins in the 33 percent tax bracket.
Married filing joint and married filing separately phase-out in the
35 percent bracket, while the single and head of household status’
phase-out in the 33 percent bracket. If an individual is in the 39.6
percent tax bracket they will not be able to claim any personal
exemptions.
Capital Gains and Dividends Tax
Rates for qualified dividends and long-term gains may increase from 15 percent to 20 percent depending on filing status
and AGI. Nonqualified dividends and short-term gains will continue to be taxed at ordinary rates. The qualified dividends and
long-term capital gains will be taxed at 20 percent if the income
would otherwise be subject to the highest tax bracket. These
brackets begin at the following thresholds:
Tax Filing Status

AGI Threshold

Single

$400,000

Head of household

$425,000

Married filing jointly

$450,000

Since the higher rate applies only if the qualified income
would be in the highest bracket, it is entirely possible for a taxpayer to have some long-term capital gains and qualified dividends
taxed at 15 percent, while the remainder above the threshold is
taxed at 20 percent. For those in the 10 percent and 15 percent
tax brackets, the zero percent rate on capital gains and qualified
dividends is retained.
Alternative Minimum Tax (AMT)
The alternative minimum tax applies a flat tax rate to income
(after adding back certain deductions) in excess of an exemption
amount. The largest deduction added back for AMT purposes is
the state and local taxes. The original exemption amount was not
indexed for inflation and congress had been passing an annual
adjustment “patch” to prevent this flat tax from applying to a large
portion of more moderate income earners. The act finally puts a
“permanent patch” into place, which allows the AMT exemption to be indexed for inflation. The exemptions for 2012 will be
$78,750 for married filing joint and $50,600 for individuals filing
single, and for 2013 they are $80,800 for joint filers and $51,900
for single filers.
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Extension of Credits and Other Individual Tax Items
The act extended the following three tax credits for five
years at 2012 levels: the Child Credit of $1,000 (this extension
avoids returning to a credit of $500), College Tuition Credits
(also referred to as the American Opportunity Tax Credits)
and Earned Income Tax Credits. The act also extends the benefits for the long-term unemployed for one year, the exclusion
of employer-provided educational assistance up to $5,250, the
employer-provided child care credit, certain energy credits that
expired in 2011 through 2013, the child and dependent care credit cap of $3,000 for a child and $6,000 for more than one child,
the teacher’s classroom expense deduction of $250 and the exclusion of cancellation of indebtedness on principal residence. In
addition, it also expands the adoption credit.
Business Tax
For 2013, credits for research and development, new energy
and work opportunity are extended for businesses. The act also
allows for the continuation of 50 percent bonus depreciation on
qualified property and equipment. The Section 179 small business
depreciation has a $500,000 dollar limit for 2012 and 2013 and
continues to include off-the-shelf software.
Trusts and Estate Tax
The estate and gift tax rate increased from 35 percent to
40 percent under the new act. Very unexpectedly, the $5 million estate and gift tax exemption was continued. This exemption
along with the portability of the exemption between spouses enables a couple to gift away or bequeath $10 million in assets.
These amounts will be indexed upwards for inflation from the
2012 levels ($5.12 million for individuals and $10.24 million for
couples). The portability of the estate tax to a spouse was made
permanent.
Trusts and estates which file income tax returns are now
subject to five tax brackets — 15 percent, 25 percent, 28 percent,
33 percent, and 39.6 percent. Each tax bracket is $3,250 or less,
except the marginal rate of 39.6 percent on income in excess of
approximately $11,950 for 2013 (if income stays in the trust).
The gift tax annual exclusion increases in 2013 to $14,000 for
individuals and $28,000 for a married couple.
Conclusion
These tax changes are significant and have both positive
and negative consequences to many taxpayers. Since many of
the provisions have thresholds and phase-out provisions, even
simple tax projections have become complex. The act must be
reviewed carefully by practitioners to determine the financial
impact on their clients for the current effect and to plan for the
future.
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Federal/Military Corner: Mark E. Sullivan, Esq.

mark.sullivan@ncfamilylaw.com

HIDDEN MONEY IN MILITARY DIVORCE CASES
Q. I’m representing Mrs. Roberts, the wife of Army Col. Bill
Roberts, in her divorce case. What are some of the overlooked
sources of money and benefits?
A. When representing the nonmilitary spouse, the accrued leave
of the servicemember (SM) is a valuable but often overlooked
part of marital property division. Each person in military service
on active duty accrues 30 days of paid leave per year, regardless of rank. This leave is worth what its equivalent would be at
the monthly pay rate of the SM, and one can calculate this easily
by using the pay tables available at the Defense Finance and Accounting Service (DFAS) website, www.dfas.mil.
Thus, if Col. Roberts’ gross pay is $6,600 per month and he
has 45 days of accrued leave at the point of evaluation according
to state law (i.e., date of separation, date of filing, date of divorce),
his accrued leave would be worth about $9,900 (45/30 x $6,600),
which represents gross pay before tax and other withholdings.
Counsel for Mrs. Roberts should advocate use of the gross pay
figure, whereas opposing counsel should use after-tax computations for the pay and eliminate any non-pay entitlements.
Counsel for the SM sometimes will attempt to confuse the issue by pointing out that the nonmilitary spouse cannot be awarded
military leave. This argument misses the point. The issue is not
who can use military leave but whether, under applicable state
law, assets such as “vacation time” and “sick leave” are marital or
community property if it is acquired during the marriage.
If the individual will not voluntarily produce his monthly
Leave and Earnings Statement (LES), counsel may resort to formal discovery procedures if the matter is in litigation. In addition,
the DFAS office in Cleveland will honor a request for documents
so long as it is in the form of a court order or a subpoena signed
by a judge.
Sometimes the attorney for the retiree will disavow any
knowledge of the existence of the LES, or the SM will claim
that it was lost, misplaced or “floated away in that big flood last
month.” All SMs are eligible for a free “myPay” account at the
Mark E. Sullivan, a retired Army Reserve JAG Colonel, practices
family law in Raleigh, N.C., and is the author of The Military
Divorce Handbook (ABA May 2006), from which portions of this
article are adapted. He is a Fellow of the American Academy of
Matrimonial Lawyers and has been a board-certified specialist in
family law since 1989. He works with attorneys nationwide as a
consultant on military divorce issues and to draft military pension
division orders. He can be reached by e-mail (above) or at (919)
832-8507.
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DFAS website. This secure website is found at https://mypay.dfas.
mil. Once there, it is a simple matter for the member to obtain his
or her current LES; he or she just enters his or her “LogIn ID” and
password, and then goes to the screen for current pay information.
Sometimes a judge, when frustrated with the refusal of a SM or
his or her attorney to produce an LES, will issue an order requiring both attorneys and the SM to use a computer to access the
current or past LES from the myPay website.
DFAS even has a way that a third party can be given access
to the secure website to view, but not to change, the SM’s pay
information. Here’s what the DFAS website says:
What is a restricted access Personal Identification Number
(PIN)?
You now have the ability to establish a Restricted Access PIN.
The Restricted Access PIN may be given to others along with
your Social Security Number to view your pay or tax statements without allowing them to create any pay changes. You
may establish a restricted access PIN by clicking on the Personal Setting Page, and selecting the Restricted Access PIN
option. You may delete the restricted access PIN at any time.
If the user suspends their restricted access PIN you must reset the PIN and provide that new PIN number to the user.
Q. What else can we do for the non-military spouse?
A. Even with a short marriage of, say, five years, the pension
share is worth something. Don’t waive it without getting a trade.
Assume that the husband is a Sergeant First Class John Doe, in the
pay grade of E-7, with 20 years of service, who will get an estimated $1,600 a month retired pay if he retires at the 20-year mark,
which many servicemembers do. If there were only five years of
marriage, his ex-wife would get 50 percent of 5/20 of $1,600, or
$200 a month. If she is 40 when he retires and he were to live another 35 years, this would be worth $2,400 a year, or $84,000 (and
this ignores all cost-of-living adjustments). That’s a lot of money!
The lesson? If you want a pension waiver, you have to ask for
it and pay for it. If your client is asked to waive military pension
division, make sure she or he does it for a reasonable, fair trade —
don’t just give it away if the period of marriage is short. Look at
the facts and calculate the numbers. Even if you trade the pension
waiver for a washer, dryer and TV, you’re doing better than just
giving it away.

(continued on page 25)
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Q. What about reenlistment bonuses and other special pay?
A. “Reenlistment bonuses can be big money, especially when
you consider the impact of signing reenlistment papers in a combat zone,” according to Stephen T. Lynch, a Coast Guard legal
assistance attorney in Cleveland. Lynch notes:
For military members who are 1) about to get divorced,
and 2) about to reenlist, counsel should be sensitive to
the timing of both events, and the potential impact of
one on the other. Many enlisted personnel are eligible
for a reenlistment bonus. For example, assume that Petty
Officer Jake Jones (PO2) is a Navy Seal Independent
Duty Corpsman. He would be eligible for a reenlistment
bonus totaling as much as $75,000 — which will come
free of state and federal income taxes if reenlistment occurs in a combat zone. There are obvious advantages for
this sailor if he were to obtain a divorce prior to signing
the reenlistment papers, and obvious advantages to Mrs.
Jones is she were to delay the divorce until after Jake reenlisted and received his bonus. How much of the bonus,
if any, would accrue to Mrs. Jones is a matter of state
law and artful negotiation. However, if counsel for Mrs.
Jones is unaware of the pending bonus and the timing
implications, then counsel surely will fail to assert Mrs.
Jones’ interest in a sizeable payment that can be made in
a lump sum and just might serve as a ready source for
alimony, child support and the payment of pending bills
(such as mortgages, car payments and attorney fees).
Information about reenlistment bonuses may be found
at: http://usmilitary.about.com/od/enlistmentbonuses/l/
bl01bonus.htm.
Q. Is there anything else for the spouse who is not in the military?
A. Yes, and it has to do with insurance. Many military members,
including Guard and Reserve, choose USAA for their insurance
needs. A little known fact about USAA is that members have a
Subscriber’s Account (formerly called a Subscriber Savings Account), which contains moneys contributed through premiums
for property and casualty insurance (such as car insurance) and
distributed from time to time to the subscribers. These periodic
distributions amount to a refund of money not needed for operating reserves and they come as a credit on the quarterly or yearly
premium, thus saving money for the customer. If one of the parties will be retaining USAA membership and benefits, including
the balance in the subscriber’s account, then it makes sense to
ask how much is in the account and allocate the sum to that party, even though it is money which can’t be spent at present. The
USAA pamphlet on this states (using SSA for “Subscriber Savings Account”):
An SSA is not a bank account. A member cannot make with-
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drawals from, or deposits to, an SSA. Since SSA funds are an
integral part of USAA’s capital structure, they remain with the
association as long as the member has at least one P&C [property
and casualty] policy. If a member terminates all P&C policies, the
balance of the SSA is paid out approximately six months later.
An example of a Subscriber’s Account Annual Statement for
2008 from USAA is at ATCH A at the end of this article.
Q. How can we save some money for Col. Roberts?
A. You can save money for Col. Roberts in several ways in negotiations over his pension or, if your trial judge allows it, in the
courtroom. The first one to use a set dollar amount in specifying
the pension share for his wife upon divorce. This means that the
spousal entitlement is calculated (usually with 50 percent of the
marital share as the model) and then converted in today’s dollars to a specific monetary amount, such as: “Mrs. Roberts shall
receive $495 a month from the disposable retired pay of Col.
Roberts, the defendant.” This method of dividing the pension,
if accepted by the other side, means that all future increases in
Col. Roberts’ pay belong to him and, upon retirement, the costof-living adjustments (COLAs) that are applied to retired pay go
solely to him. She receives none of these benefits. The COLA,
when applied solely to Col. Roberts’ pension, will roughly double
its value over 20 years.
Another option, if the first won’t work, is freezing the benefit
for Mrs. Roberts at the rank and years of service of her husband
at divorce or separation, whichever is used under state law for the
point of evaluation of marital assets. In this way, we will be fixing
his rank at the date of separation or divorce. That will mean that
we’re dividing the pension of a colonel right now, not a two-star
general, which he might be at the time of retirement.
Col. Roberts will also want to try to keep the denominator
of the marital fraction as the total years of creditable military service, not the years up to the date of separation or divorce. In doing
this, we create a marital fraction that is constantly shrinking in
absolute value, not one that, in fairness, should be fixed as of the
latter date.
A third step would be to state that we are dividing the retired
pay of a colonel with a certain number of creditable years of service, fixing the years of service at the date of divorce or separation. The years of creditable service would usually be stated in
even numbers, so we could say “a colonel over 20” or “a sergeant
over 16” to show how many years of service at that rank. This
likewise keeps the divisible pay down; we are fixing the benefit to
be divided at the time of divorce or separation.
Finally, we would want to fix the pay tables involved as of
the date of the separation or divorce, whichever is appropriate
under state law. In doing this, we insulate Mrs. Roberts from any
future congressional pay raises; all of these accrue solely to the
benefit of Col. Roberts.
If we specify these in the pension division clause for Col.
Roberts, it could mean a savings of tens or hundreds of thousands
(continued on page 26)
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of dollars for him, in comparison to using his final rank upon retirement, and the pay tables that would apply when he retires.
Q. What about military medical care — is there some money
to be saved there? Is Mrs. Roberts eligible for that after divorce?
A. Yes, if the marriage and the military career were long
enough. There must be 20 years of military service concurrent
with 20 years of marriage to get full military medical benefits.
This means medical insurance coverage through TRICARE, the
military equivalent of Blue Cross, and some free medical care at
military medical treatment facilities.
Pub. L. 98-525, the Department of Defense Authorization
Act of 1985, expanded the medical (and other) privileges set out
in Pub. L. 97-252 to extend certain rights and benefits to unremarried former spouses of military members. If the former spouse
was married to a member or former member for at least 20 years
during which he or she performed at least 20 years of creditable
service (also called “20/20/20” spouses, which refers to 20 years
of service, 20 years of marriage and 20 years of overlap), then the
former spouse is entitled to full military medical care, including
TRICARE, if not enrolled in an employer-sponsored health plan.
He or she is also entitled to commissary and exchange privileges.
If the former spouse was married to a member or former
member for at least 20 years during which the member or former
member performed at least 15 years of creditable service (also
called “20/20/15” spouses, for 20 years of service, 20 years of
marriage and 15 years of overlap), and the former spouse is not
enrolled in an employer-sponsored health plan, then the length
of time that the former spouse is entitled to full military medical
care, including TRICARE, depends upon the date of the divorce,
dissolution or annulment, as set out below. No other benefits or
privileges are available for this spouse.
If the date of the final decree of divorce, dissolution or annulment of marriage was before April 1, 1985, then the former
spouse is authorized full military medical care for life, so long as
he or she does not remarry. If the decree date is on or after April
1, 1985, then the former spouse is entitled to full military medical
care, including TRICARE, for a period of one year from the date
of divorce, dissolution or annulment.
If the former spouse for some reason loses eligibility to medical care, he or she may purchase a “conversion health policy” under the DOD Continued Health Care Benefit Program (CHCBP),
a health insurance plan negotiated between the Secretary of Defense and a private insurer, within the 60-day period beginning
on the later of the date that the former spouse ceases to meet the
requirements for being considered a dependent or such other date
as the Secretary of Defense may prescribe.
Upon purchase of this policy the former spouse is entitled,
upon request, to medical care until the date that is 36 months after
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1) the date on which the final decree of divorce, dissolution or annulment occurs or 2) the date the one-year extension of dependency under 10 U.S.C. 1072(a) (for 20/20/15 spouses with divorce
decrees on or after April 1, 1985) expires, whichever is later. Premiums must be paid three months in advance; rates are set for two
rate groups, individual and group, by the Assistant Secretary of
Defense (Health Affairs). CHCBP is not part of TRICARE. For
further information on this program, contact a military medical
treatment facility health benefits advisor, or contact the CHCBP
Administrator, P.O. Box 1608, Rockville, MD 20849-1608 (800809-6119).
A former spouse may also obtain indefinite medical coverage
through CHCBP (under 10 U.S. Code 1078a) if she or he meets
certain conditions. The former spouse:
• Must be entitled to a share of the servicemember’s pension
or SBP coverage;
• May not be remarried if below age 55;
• Must pay quarterly advance premiums; and
• Must meet certain deadlines for initial application.
Details regarding application for this “CHCBP-indefinite”
coverage may be found at www.tricare.mil/chcbp/default.cfm.
The coverage is the same as that for federal employees, and the
cost is the sum of the following: premium for a federal employee,
plus premium paid by the federal agency, plus 10 percent. This
amounts to less than $350 per month as of 2008. There is an article explaining this coverage in the Summer 2008 issue of “Roll
Call” (the newsletter of the Military Committee of the ABA Family Law Section) at www.abanet.org/family/military.
A former spouse who qualifies for any of these benefits may
apply for an ID card at any military ID card facility. He or she will
be required to complete DD Form 1172, “Application for Uniformed Services Identification and Privilege Card.” The former
spouse should be sure to take along a current and valid picture ID
card (such as a driver’s license), a copy of the marriage certificate,
the court decree, a statement of the member’s service (if available) and a statement that he or she has not remarried and is not
participating in an employer-sponsored health care plan.
It is important to remember that these are statutory entitlements; they belong to the nonmilitary spouse if she or he meets
the requirements of federal law set out herein. They are not terms
that may be given or withheld by the military member and thus
they should not be part of the “give and take” of pension and
property negotiations since the military member has no control
over these spousal benefits.
Q. You said that military medical benefits depend on the
date of divorce. What if my client has all the other requirements but is just six months short of 20 years of marriage?
A. Since 20/20/20 medical coverage depends not on the date of
separation or the date of filing, you might need to postpone the
divorce for six months. This may not be easy, but if you look hard
(continued on page 27)
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enough you might be able to find something that you can contest,
that the other side did wrong in the pleadings or that you can at
least question through discovery. I had a case several years ago
where there was a question about the domicile of the SM — he
was the one filing for divorce. We were desperate to delay the
granting of a divorce. I started with a set of interrogatories and
document requests related to domicile, which of course is an essential jurisdictional element in divorce. The plaintiff got so busy
fighting off my discovery requests and my motions to compel that
he went through two separate civilian lawyers before the court
finally granted him a divorce. That was a year and a half after he
had filed!

Q. Are there any retirement benefits in the military similar
to a 401(k) plan?
A. Yes. In addition to the military pension, which is a defined
benefit plan that has existed all along, we now have another retirement benefit. This is the Thrift Savings Plan or TSP. It’s a voluntary defined contribution plan, it can be divided and it’s basically
the same as the federal civil service TSP. Contributions are sheltered from taxes and are allowed to grow in a number of different
funds selected by the servicemember.
Q. Are there any resources that can help attorneys understand the military TSP and how to divide it?
A. Yes. Go to www.tsp.gov and click on Military – Forms and
Publications, then click on Publications, then on Booklets, then
on Court Orders. It’s quite helpful and has sample clauses that
will make your work a lot easier and your TSP division order
“rejection-proof.”

ATCH A
9800 Fredericksburg Road
San Antonio, Texas 78288

USAA®

December 12, 2012
Dear
Thank you for the privilege and honor of being your financial services provider. This year,
we celebrated 90 years since 25 Army officers got together to insure one another when no one
else would. Serving the military community has been our mission from the very beginning, and
that's still our mission today. We understand the financial pressure of a sudden deployment and
the special challenges of service members returning home and starting a new life. We know the
everyday financial challenges of members who hung up their uniforms many years ago, as well
as their children who may have never served. Building relationships where we can help members
in every stage of life—from raising children to retirement—drives us to do more than our
competitors can or will.
Our association stayed strong in 2012. That matters because members look to USAA to
help them meet their financial needs. And it means we can fulfill our commitments when you
need us most. We are grateful for your continued trust and pleased to present this
year's distribution from your Subscriber's Account. Your distribution check is enclosed.
In addition, remember that your Senior Bonus distribution, if approved by our Board of
Directors, will be delivered in February. If you haven't told us how you would like to receive your
Senior Bonus distribution, which is a separate transaction from your Subscriber's Account
selection, you can do so logging onto usaa.com, then:
1. Go to My Profile at the top of the page.
2. Click on Manage Preferences under Personal Information.
3. Select Insurance Dividend and Distribution.
You have until Jan. 31, 2013, to set your Senior Bonus preference. If you do not
wish to change your preference, no action is required.
If you have questions, please call a member service representative at 1-800-531-3027 or
refer to Contact Us on usaa.com.
We wish you the very best this holiday season and in the year to come.
Sincerely,

Josue (Joe) Robles Jr.
Maj. General, USA (Ret.)
CEO, United Services Automobile Association
You can always change your preference by logging onto usaa.com and going to My Profile, Manage Preferences,
Insurance Dividend and Distribution.
Use of the term 'member' or "membership' does not convey any legal, eligibility, or ownership rights. Ownership rights are
limited to eligible policyholders of United Services Automobile Association. Eligibility may change based on factors such as
marital status, rank, or military status. Contact us to update your records. Children of USAA members are eligible to
purchase auto or property insurance if their eligible parent purchases USAA auto or property insurance.
There is no guarantee or promise of future Subscriber's Account allocations or distributions, or auto insurance dividends.
USAA means United Services Automobile Association and its family of companies.
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Technology Corner:

Joel B. Bernbaum, Esq.
jbernbaum@timoneyknox.com
Alicia A. Slade
slade@plummerslade.comw

THE iPAD MINI
BY JOEL B. BERNBAUM, ESQ.
Apple recently released two new iPad models whose releases
had been rumored for months. The first is the fourth generation of
the full-size iPad. It is, like most upgrades,
faster and lighter and has the retina display
for the sharpest picture that Apple distributes.
The other model is the iPad Mini, something
new in the iPad lineup. The smaller Mini
promised a better display, faster processor,
a camera and Siri, the voice-activated assistant.
When these models were released, I was
still using the original iPad I bought several
years ago. Although it was the first edition, it
still performed perfectly and I was satisfied
with its features. I reviewed my use of the
iPad since I purchased it and found that it
has changed the way I use technology. I no
longer bring my laptop to the office, to court
or on vacation. I use the iPad for note-taking in meetings and for storing and reading
PDFs, including cases, rules and statutes. It
is invaluable for accessing my email, calendar and contacts. However I also use my
iPad for reading books, listening to music and watching video
(both live and recorded). When I looked back, I discovered I use
my iPad 20 percent of the time for business and 80 percent of the
time for personal use. It seems to be the right size and weight, although it becomes bulky and a little heavy with extended use. My
thought was to try out the Mini and, if it met my expectations, sell
Joel B. Bernbaum is a Partner in the Ft. Washington law firm of
Timoney Knox, Technology Corner Co-Editor of the Pennsylvania
Family Lawyer and a member of Council of the PBA Family Law
Section.
Alicia A. Slade is a Technology Consultant and the President
of Plummer Slade, Inc., a computer networking firm that has been
specializing in providing computer networking and business solutions to law offices since 1988 and Technology Corner Co-Editor
of the Pennsylvania Family Lawyer. She can be reached at (412)
261-5600.
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my old iPad on Gazelle.com (They offered me $165 for my old
iPad.) and buy the new one for a net outlay of $135, a sweet deal.
After using the iPad Mini for 10 days,
I was surprised at how much better the
overall experience was compared to my
full-sized iPad. The Mini is very thin and
light, easily held with one hand and does
not compromise any features. In fact it is
faster, has a better display and has a camera
for video conferences and photos. Siri is a
nice feature, but I use it more on my iPhone.
All of the apps that I had purchased work
without modification on the Mini. I was up
and running in 30 minutes. If you purchased
a Bluetooth keyboard, it works about the
same. The charger is the same as the iPhone
5. You can purchase an adapter from Apple.
Since the Mini is smaller you can hold it
closer and there is no problem reading, writing or viewing the content.
In the last six weeks I have found
that I look for the Mini to be the “laptop”
of tablets and the iPad to be the “desktop”
of tablets. The storage is the same for both models: 16-, 32- or
64-gig. I went down to the 16-gig model and still use only about
half of the storage. The Mini comes with and without cellular connectivity. Since I have an iPhone, I went with a Wi-Fi-only model.
The price for the basic Mini is $300 and the quality is excellent. It
sold very well this past holiday season. Enjoy!
Please submit any questions, comments or suggested topics
to me, jbernbaum@timoneyknox.com. Also, we welcome guest
articles for the Technology Corner, please contact me or David
Pollock, dpollock@pollockbegg.com.
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Legislative Update:
This article summarizes several domestic relations bills introduced in the 2013-14 legislative session of the Pennsylvania
General Assembly. Status of each bill is provided as of Jan. 31,
2013. The full text of the bills, as well as their legislative history,
may be found by following the link “Session Info” at www.legis.
state.pa.us.

Adoption

House Bill 162 (Printer’s No. 159), in the House Children
and Youth Committee, amends section 2937 of the Adoption Act
to add a new subsection (d), which provides that, at the written request of an adoptee, the Bureau of Vital Statistics of the
Department of Health must disclose the adoptee’s original or
amended certificate of birth in accordance with the Vital Statistics
Law of 1953. This bill is a reintroduction of the provisions contained in 2011 HB 963.
House Bill 216 (Printer’s No. 220), in the House Judiciary
Committee, adds a new section to the Adoption Act to provide
that, under certain circumstances, the prospective adoptive parents
of a child are entitled to the results of a paternity test regarding the
child when such test results will affect the child’s availability for
adoption. A birth parent or putative father must disclose the results
of a paternity test to the intermediary or the prospective adoptive
parents. The prospective adoptive parents may commence an action for appropriate economic damages incurred by the failure of
a birth parent, putative father or intermediary to properly disclose
such test results. This bill is a reintroduction of the provisions
contained in 2012 HB 2674.
House Bill 339 (Printer’s No. 346), in the House Judiciary
Committee, amends Section 2511(a) (grounds for involuntary
termination) by adding a new paragraph (10) as follows: “The
repeated and continued abuse of alcohol or a controlled substance
by the parent has placed the health, safety or welfare of the child
at risk and the abuse of alcohol or a controlled substance cannot or
will not be remedied by the parent.” The bill also amends sections
6351(f) and (f.2) of the Juvenile Act to specify that (1) at each permanency hearing, the court must determine whether the parent’s
use of alcohol or a controlled substance places the health, safety
or welfare of the child at risk and (2) the failure of, or the refusal
to participate in, a drug test requested by the county agency constitutes prima facie evidence of the use of alcohol or a controlled
Stephen F. Rehrer is Counsel with the Joint State Government
Commission in Harrisburg and the Legislative Editor of the
Pennsylvania Family Lawyer.
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substance that places the health, safety or welfare of the child at
risk. This bill is a reintroduction of the provisions contained in
2012 HB 2513.
Senate Bill 91 (Printer’s No. 55), in the Senate Judiciary
Committee, amends Section 2511 of the Adoption Act to repeal
subsection (a)(9) and add a new subsection (a.1) (mandatory termination). Under the bill, parental rights shall be terminated if the
following grounds have been proven and the court determines that
the termination is in the best interests of the child: (1) the parent
has been convicted of one of the specified offenses in which the
victim was a child of the parent or any other child who resided in
the parent’s household, (2) the parent has been convicted of one
of the specified offenses “in which the victim was the other parent
of a child of the parent who has been convicted or either parent
of any other child who resided in the household of the parent who
has been convicted,” (3) any omission by the parent in the care of
the parent’s child or any other child who resided in the parent’s
household that results in a life-threatening condition or seriously
impairs the child’s functioning, (4) a child of the parent or any
other child who resided in the parent’s household has been the
victim of physical abuse resulting in serious bodily injury, sexual
violence or aggravated physical neglect by the parent or (5) the
parental rights of the parent have been involuntarily terminated
with respect to a child of the parent based on subsection (a.1).
This bill is a reintroduction of the provisions contained in 2011
SB 194.
Senate Bill 112 (Printer’s No. 65), in the Senate Judiciary
Committee, amends Section 2511 of the Adoption Act to specify
that the rights of a parent may not be terminated solely on the basis of parental incarceration. The bill also amends Section 6351(f)
(9) of the Judicial Code to provide that a compelling reason not
to file a petition to terminate parental rights may include parental
incarceration for a period exceeding 15 months if (1) the parent
makes efforts to the extent feasible to comply with the family service plan requirements and otherwise maintain a meaningful role
in the child’s life during the time of incarceration and (2) termination of parental rights is not otherwise necessitated by the needs
and welfare of the child. Finally, the bill adds a new chapter (arrest
protocols) to Title 44 of the Pennsylvania Consolidated Statutes
(Law and Justice), which provides, among other things, that a law
enforcement officer who arrests an individual must at the time of
the arrest inquire as to whether the individual is a parent or guardian of a minor or dependent child whose safety or well-being may
be at risk as a result of the arrest. The law enforcement officer
must make reasonable efforts to ensure the safety or well-being of
(continued on page 30)
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(continued from page 29)
the child in accordance with established guidelines. This bill is a
reintroduction of the provisions contained in 2012 SB 1454.

Child Abduction Prevention

House Bill 286 (Printer’s No. 298), in the House Judiciary
Committee, creates a new Chapter
52 of the Domestic Relations Code
containing uniform child abduction
prevention provisions, to create guidelines for courts to follow in custody
disputes that involve a parent or guardian deemed at risk of abducting his
or her child. The legislation includes
sections concerning the following: cooperation and communication among
courts, actions for abduction prevention measures, jurisdiction, contents of
petitions, factors to determine the risk
of abduction, provisions and measures
to prevent abduction, warrants to take
physical custody of a child, and the duration of abduction prevention orders.
This bill is a reintroduction of the provisions contained in 2012 HB 2136.

Missing Children

Senate Bill 186 (Printer’s No.
179), in the Senate Aging and Youth
Committee, amends the Crimes Code
to specify that a missing child includes
a child who has been abducted by a parent, whether or not a custody order has been issued by a court.
Among other things, the bill establishes a Missing Children
Information Clearinghouse in the state police to act as a central
repository for information on children reported missing. This
clearinghouse must cooperate with federal, state and local agencies in the investigation of missing children. In addition, school
districts must obtain proof of identity information from the parent or guardian enrolling the child, and if the child is transferring
from another school, the new school must request the child’s file
directly from the old school. This bill is a reintroduction of the
provisions contained in 2011 SB 111.
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Relatives’ Liability

House Bill 224 (Printer’s No. 228), in the House Judiciary
Committee, repeals Section 4603 of the Domestic Relations Code,
which provides that an indigent person’s spouse, child or parent
has “the responsibility to care for and maintain or financially assist an indigent person.” Section 4603 also specifies exceptions to
this general rule, the amount of liability, who may file a petition,
and contempt proceedings. This bill is a reintroduction of the provisions contained in 2011 HB 321 and is identical to 2013 SB 74.
Senate Bill 70 (Printer’s No. 40), in the Senate Judiciary
Committee, repeals section 4603 of the
Domestic Relations Code. This bill is
identical to 2013 HB 224.

Support

House Bill 255 (Printer’s No. 267),
in the House Judiciary Committee,
amends Section 4354(d)(2) of the
Domestic Relations Code regarding the
willful failure to pay a support order.
The bill provides that an offense will be
graded as a misdemeanor instead of a
summary offense if (1) it is a second or
subsequent offense or (2) the individual
owes support in an amount equal to or
greater than 12 months of the monthly
support obligation. Upon conviction,
the individual will be sentenced to a
term of imprisonment not to exceed
six months and to pay a fine of up to
$2,500. This bill is a reintroduction of
the provisions contained in 2011 HB
1106 (Printer’s No. 3003).
Senate Bill 301 (Printer’s No. 249),
in the Senate Judiciary Committee,
amends Chapter 43 of the Domestic
Relations Code. The bill proposes the
addition of a new subsection in Section 4303 to provide that an
obligor who is subject to a support order may petition the court
as part of the court’s support order to direct the domestic relations
section to provide periodic information to a consumer reporting
agency that includes the record of payment of support. The bill
also amends Section 4305(a) to add a new paragraph specifying
that subject to court approval and upon petition of an obligor, the
domestic relations section may provide monthly reporting to a
credit reporting agency concerning timely payments of support.
An additional amendment is made to Section 4342(g). This bill is
a reintroduction of the provisions contained in 2012 SB 1482.
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Bar Review:
Congratulations to PBA Family Law Section Past Chair Carol
A. Behers of Pittsburgh’s Raphael Ramsden & Behers PC,
who was awarded a 2012 Woman of Distinction Award from the
Duquesne University’s Women’s Advisory Board.
Effie G. Alexander and John N. Demas have joined Pittsburgh’s
Dickie, McCamey & Chilcote PC, 2 PPG Place, Suite 400,
Pittsburgh, PA 15222-5402. Effie: (412) 392-5590, ealexander@
dmclaw.com; John: (412) 392-5591, jdemas@dmclaw.com.
Hearing Officer Joseph M. Kulik of the Court of Common
Pleas of Allegheny County, Family Division, and his son, Joe,
were selected to work the AAA football championship game. Very
cool indeed. Joe actively promotes the Pittsburgh Pirates, whether
they win or lose.
Amalia McShane of Philadelphia’s Dochin, Slotkin & Todd
PC, and her husband, Matthew, welcomed their little girl, Violet
McShane, on June 23, 2012. Congratulations!
PBA Family Law Section Past Chair Maria P. Cognetti has
moved her law firm Cognetti & Associates to 3304 Market Street,
Camp Hill, PA 17011; (717) 909-4060; fax (717) 909-4068; www.
cognettilaw.com. Joining Maria are associates Margaret (Peg)
Simok and Alice Richards.
Pittsburgh’s Pollock Begg Komar Glasser & Vertz LLC was
selected for inclusion in the 2013 U.S. Top Ranked Law Firms by
LexisNexis and Martindale-Hubbell.
Congratulations to Joshua Lefcowitz, CPA/ABV/CFF, CVA,
CFE, ASA, and Brandon J. Otis, CPA/ABV/CFF, CVA, CFE,
who were named shareholders at Alpern Rosenthal, which is a
loyal supporter of the PBA Family Law Section Annual Summer
and Winter Meetings. Josh and Brandon are members of Alpern’s
Business Valuation & Litigation Support Services Group, which
is headed by David Kaplan, CPA/ABV/CFF, JD, CVA, and includes Thomas D. Pratt, CPA/ABV/CFF, CVA, and Heather J.
Baranowski, CPA, ABV, MST, CVA.
Kristen M. Daniels Rushing recently became a partner at Media’s Sweeney & Neary LLP. Congratulations Kristen!
John M. Schaffranek has joined Pittsburgh’s Frank, Gale,
Bails, Murcko & Pocrass PC as an associate.

Gerald Shoemaker is Sidebar Editor of the Pennsylvania Family
Lawyer, and a Shareholder in the Norristown office of Hangley
Aronchick Segal Pudlin & Schiller, a past member of the Councils
of the PBA and ACBA Family Law Sections and active in the
Montgomery County Bar Association Family Law Section.
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Chris Stachtiaris has changed his status with Frank, Gale,
Bails, Murcko, & Pocrass PC, Pittsburgh, to Of Counsel. (412)
471-5924; Stachtiaris@fbmgg.com. He is establishing a new
practice limited to collaborative law, mediation and unbundled
services. His primary focus and employment will be with Findlaw as a Client Development Consultant: Chris Stachtiaris, Client
Development Consultant, FindLaw, a Thomson Reuters business,
(412) 200-8901, (fax) (866) 572-1201, chris.stachtiaris@thomson
reuters.com. www.pghlegalmarketing.com.
The Women’s Bar Association of Western Pennsylvania has honored Allegheny County Family Division Judge Kim Berkeley
Clark with its 2013 Susan B. Anthony Award. Judge Clark received the 2012 Greater Pittsburgh ATHENA Award at a luncheon
ceremony on Sept. 24. As a judge in the Fifth Judicial District of
the Pennsylvania Court of Common Pleas, Clark was the first African-American to be named an administrative judge in Allegheny
County and the first judge and African-American woman to serve
as president of the Allegheny County Bar Association.
The Pennsylvania Chapter of the AAML recently honored Albert
Momjian who retired from Schnader Harrison Segal & Lewis
LLP on Dec. 31, and who has been for many years an AAML Fellow, colleague, court adversary, mentor and close friend. Albert’s
extended family, as well his former secretary, Barbara Sonzoni,
were invited as guests. The assembled friends shared their best
Albert stories to regale the group with them.
Our deepest sympathies to our friend and colleague Stu Barmen,
whose wife Ellie Turk Barmen died on Feb. 16. The Pittsburgh
Post-Gazette obituary read in part:
“BARMEN, ELLIE TURK: … age 69, suddenly on Saturday, Feb. 16; Ellie was a life-long resident of Pittsburgh. She was a well-known artist and beloved wife,
mother, grandmother, sister and friend and will be greatly missed. She is survived by her husband, Stewart Barmen, their children, Robert (Carrie) Barmen and Nicole
Barmen Evoy. Brother, Leslie (Rhoda) Turk and grandchildren, Sabrina, William, Caleb, Thomas, Charles
& Henry. … Contributions may be made to Ellie Turk
Barmen Fund, c/o Dr. Ellen Frank, Western Psychiatric
Institute and Clinic, 3811 O’Hara Street, Pittsburgh, PA
15213. (Checks made payable to Western Psychiatric Institute and Clinic in memory of Ellie Turk Barmen).
If you have read this far then you know that we need to know
about more of our Section’s births, weddings, bar mitzvot, christenings and other life cycle events, awards and important stuff.
So please email me your announcements and things that make
you happy.
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David L. Ladov, Esq., Co-Editor,
dladov@cozen.com
Lori K. Shemtob, Esq., Co-Editor,
lshemtob@shemtoblaw.com

PENNSYLVANIA SUPERIOR COURT RELIES ON DUE PROCESS
AND YATES DECISION IN REMANDING PARENT COORDINATOR CASE
FOR DE NOVO HEARING
BY ALICE RICHARDS, ESQ.
A.H. v. C.M., 58 A.3d 823 (Pa. Super. 2012).
In A.H. v. C.M., the Superior Court of Pennsylvania (Shogan,
Lazarus, and Ott, JJ.), reversed and remanded an order entered by
the York County Court of Common Pleas (Dorney, J.) that denied
mother’s petition for review wherein she requested the trial court
conduct a de novo review of the appointed parent coordinator’s
decision. Judge Dorney denied mother’s request after only a brief
presentation on the matter at a custody current business session.
The Superior Court determined that Judge Dorney’s procedures
denied mother the due process protections afforded to parties subject to parent coordinating orders, pursuant to its ruling in Yates v.
Yates, 963 A.2d 535 (Pa. Super. 2008).
FACTS AND PROCEDURAL HISTORY
C.M. (mother) and A.H. (father) are the natural parents of
one minor child, S.M., born in June 2004. Pursuant to the parties’
June 9, 2008 custody order, the parties and child were subject to a
parenting coordinator order. Paragraph B of the parenting coordinator order provided that the parties had 20 days from the date on
which the written decision was issued to file a motion for review
if they disagreed with the coordinator’s decision. The coordinator’s decision would remain in effect unless and until changed by
the court after a hearing. Paragraph B further directed the court to
make an independent determination as to whether the coordinator’s decision was an abuse of discretion or was contrary to fact
or law.
David L. Ladov is a Partner in the West Conshohocken office
of the law firm of Cozen O’Connor, Case Notes Co-Editor of
Pennsylvania Family Lawyer and Past Chair of the PBA Family
Law Section.
Lori K. Shemtob is a Partner in the Blue Bell law firm of
Shemtob & Shemtob, Case Notes Co-Editor of Pennsylvania
Family Lawyer and member of Council of the PBA Family Law
Section.
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On Feb. 29, 2012, after an incident that occurred at the child’s
school recital, father contacted and requested assistance from the
coordinator. On March 30, 2012, the coordinator issued a written
decision of parenting coordinator wherein she found that mother
had violated the coordinator’s communication policy that the coordinator had established for the parties. Mother filed a petition for
review on April 16, 2012, requesting that the court hold a de novo
hearing to review the coordinator’s March 30, 2012 decision.
Mother’s request was scheduled to be heard on April 25,
2012, during a custody current business session. At the April 25,
2012 presentation, Judge Dorney informed mother that she would
only have four minutes to present her case and that a separate
hearing would not be scheduled, stating that “[the court] did not
want to see this case back again for some ‘talent show communication.’ ” After mother’s brief presentation, Judge Dorney heard
from the parent coordinator and father and determined that the coordinator had acted appropriately under the circumstances. Judge
Dorney then warned mother that any further petitions filed with
regard to the coordinator’s decisions would be denied without review. The court’s decision was entered as an order of court on
April 26, 2012, which mother appealed on May 8, 2012
ANALYSIS
Mother’s only issue for review was whether the trial court
committed an error of law and abuse of discretion when it ruled
on her petition for review without holding a de novo hearing.
After concluding that the new Child Custody Act was applicable,
the Superior Court refined the issue, focusing on whether the trial
(continued on page 33)
Alice B. Richards is an Associate with Cognetti & Associates,
Camp Hill. She participated in the AAML Institute for Family Law
Associates and has been selected for publication in the Journal of
the American Academy of Matrimonial Lawyers. She is an active
member of the Cumberland County Bar Association, Inns of Court
and PBA Family Law Section. arichards@cognettilaw.com.

32

CASE NOTES

(continued from page 32)
court was required to hold a de novo hearing prior to ruling on
mother’s petition for review. In determining that a de novo hearing was required, the Superior Court relied on its decision in Yates
v. Yates, 963 A.2d 535 (Pa.Super.2008).
To begin its inquiry, the Superior Court briefly explained
and defined parenting coordination. As discussed in Yates, the
Superior Court explained that the purpose of parenting coordination “is to shield children from the effects of parenting conflicts
and to help parents in contentious cases comply with custody orders and implement parenting plans.” Citing the Association of
Family and Conciliation Court, the Superior Court defined parenting coordination as “a child-focused alternative dispute resolution
process,” in which a trained professional facilitates resolutions of
parenting disputes, educates parents and makes decisions “within
the scope of the court order or appointment contract.”
The Superior Court then reiterated its position in Yates and
stated that, if a party is dissatisfied with a parenting coordinator’s
decision, he or she must be allowed to appeal the decision to the
trial court. The court stated that “de novo review must be permitted with regard to the decisions of a parenting coordinator,” and
that “the trial court must retain the authority to review the decisions of a parenting coordinator, and should not ‘merely substitute
the parenting coordinator’s judgment for its own.’ ” The Superior
Court concluded that its decision in Yates was intended to afford
parties that are subject to parent coordinating orders due process
protections.
In the case at hand, the Superior Court determined that the
trial court’s procedure of allowing each party only a few minutes
to present their positions did not constitute Yates review and resulted in a denial of mother’s due process rights. The court found

that the trial court should have scheduled a separate de novo hearing on the matter as provided in the parties’ parenting coordinator
order. The Superior Court acknowledged that trial courts have the
authority to determine their own procedures, subject to due process, in the absence of formal rules; however, the court reasoned
that “the trial court may not opt to deny mother a hearing, de novo,
as specifically included in the parenting coordinator order.”
As a result, the Superior Court reversed the trial court’s April
26, 2012 order and directed the trial court to enter an order upon
remand that 1) specified that de novo review was required; 2)
outlined the parenting coordinator’s decision and 3) scheduled a
de novo hearing on the matter within 30 days. Lastly, in dicta,
the Superior Court warned the trial court that, if it failed to provide Yates review in the future, as it had indicated at the April 25,
2012 presentation, it would be reversed. The Superior Court also
directed the trial court’s attention to the canons outlined in the
Pennsylvania Code of Judicial Conduct.
CASE NOTE AUTHOR’S COMMENTS
This decision is of significant importance to custody cases
that are subject to a parenting coordinator order. The Superior
Court made clear that all decisions of parent coordinators must
be subject to an adequate review by the court upon request, and
that the court cannot “substitute the parenting coordinator’s judgment for [that of] its own.” As there are not yet formal rules with
regard to the review of parent coordinator decisions, trial courts
have the authority to implement their own procedures so long as
those procedures afford the parties due process protections. While
the Superior Court did not elaborate on the level of due process
required, in the decision at hand, as well as the decision in Yates,
the court concluded that a hearing on the record was necessary.
Accordingly, trial courts should be cautioned against informal or
cursory review of parent coordinator’s decisions.
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CLARIFICATION OR MODIFICATION?:
THE DIFFERENCE BETWEEN ELUCIDATION AND A DUE PROCESS VIOLATION
BY MARIAJOSÉ DELGADO, ESQ.
P.H.D. v. R.R.D., 56 A.3d 702 (Pa. Super. 2012)
SUMMARY
The Superior Court of Pennsylvania (Musmanno, Bowes, and
Wecht, JJ.) reversed the trial court’s (Mulligan, J.) order denying
a contempt petition because the order of court granted ancillary
relief sua sponte. In doing so, the Superior Court defined the difference between modification of an order and clarification of an
order.
FACTUAL AND PROCEDURAL HISTORY
R.R.D. (father) filed an appeal pro se from a March 5, 2012
order dismissing P.H.D (mother’s) contempt petition. At the time
of the contempt hearing, two custody orders were in effect. A June
28, 2011 order limited father's custody to weekly supervised visits
until he completed therapy. A Sept. 20, 2011 order directed father
to have no further contact with the children other than the supervised visits. Mother filed a contempt petition on Jan. 19, 2012,
wherein she alleged that father violated the June 28, 2011 order
by initiating unsupervised contact with the children.
A hearing on mother’s petition for contempt was held on
March 1, 2012. At the hearing, mother testified that father went to
one of the children’s band concerts at the school auditorium, sat in
the front row and raised his arms at the child while the child was
performing. Mother further alleged that father videotaped mother
and their other child in the school hallway and that he frequently
drove past mother’s house. Father testified at the hearing that his
landscaping business has several clients in mother’s neighborhood and that he uses mother’s street as a turnaround. He further
testified that he did not mean to violate the “no contact” order, as
he believed no contact with the children meant that he was not
supposed to speak with the children.
At the conclusion of the contempt hearing, Judge Mulligan
dismissed the contempt petition and decided, sua sponte, to
modify the custody order in order to clarify it. The new order,
entered on March 5, 2012, dismissed mother’s contempt petition
and “clarified’ Judge Mulligan’s previous custody orders to mandate that father may not appear at activities or places where the
children would reasonably be expected to be at a particular time.
The order of court further stated that father’s failure to comply
MariaJosé Delgado is an Associate in the Blue Bell firm of
Shemtob Law, P.C., and a member of the PBA Family Law Section,
the Montgomery County Bar Association Family Law Section,
and the Hispanic Bar Association of Pennsylvania. mjdelgado@
shemtoblaw.com.
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with the provisions of the order of court would result in a finding
of contempt in the future.
Father filed a timely appeal. Mother did not appeal the denial
of her contempt petition.
PENNSYLVANIA SUPERIOR COURT’S DECISION
The Superior Court first addressed a procedural error in father’s appeal. The guardian ad litem had asserted that father’s
appeal should be quashed because he failed to file a statement of
errors complained of on appeal pursuant to Pa. R.A.P. 1925(a)(2)
(i) and failed to attach such statement to his brief pursuant to Pa.
R.A.P. 2111(a)(1)1. The court cited In re K.T.E.L., 983 A.2d 745,
747 (Pa. Super. 2009), in stating that a procedural error does not
divest the Superior Court of jurisdiction and that appeals would
not be dismissed for procedural defects when an appellant has
substantially complied with the procedural rules and the opposing
party had not been prejudiced.
The Superior Court found that the docket showed father’s
statement of errors was filed on April 3, 2012, along with a certificate of service indicating the statement had been served to all
the appropriate individuals. Although father should have filed the
statement of errors contemporaneously with the notice of appeal
because it was a family fast-track appeal, the court found that the
rules do not prescribe a certain consequence for failure to comply.
Accordingly, because father substantially complied with the rules
and no party had been prejudiced, his appeal was not quashed.
Although he raised several issues on appeal, the Superior
Court only addressed father’s claim that he was denied due process when Judge Mulligan modified the custody order of court
without conducting a modification hearing. In Langendorfer v.
Spearman, 797 A.2d 303, 308 (Pa. Super. 2002), the Superior
Court expressly held that a trial court could not permanently modify a custody order of court without having a petition to modify
before it. The determination of error in this case, then, turned on
whether Judge Mulligan merely “clarified” the order, as she had
asserted, or whether she modified the order of court. The Superior
Court determined that Judge Mulligan had, in fact, modified the
order of court.
Because little authority exists specifying exactly what constitutes modification of a custody order of court, the Superior
Court turned to other statutes on similar subjects, as instructed
by 1 Pa.C.S.A. § 1921. The Uniform Child Custody Jurisdiction
and Enforcement Act (UCCJEA) defines modification as “a child
custody determination that changes, replaces, supersedes or is
(continued on page 35)
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(continued from page 34)
otherwise made after a previous determination concerning the
same child.” 23 Pa.C.S.A. § 5402.
When this placed under this test, the March 5, 2012 order of
court modified the June 28, 2011 and the Sept. 20, 2011 custody
orders of court. The March 5, 2012 order of court placed additional restrictions on father’s custodial rights and imposed a strict and
specific punitive consequence. The previous orders of court stated
that he could have no contact with the children outside of the supervised visits, but the new March 5, 2012 order of court directed
him not even to appear anywhere the children might be at any
particular time or face certain contempt. Following the March 5,
2012 order of court, father could not go to restaurants the children
frequented or community activities the children could possibly attend. Judge Mulligan’s order of court did not clarify the previous
orders of court but, rather, expanded them to include additional
restrictions.
Most importantly, Judge Mulligan so modified the previous
orders without an underlying petition to modify custody. Without
notice and a hearing specifically tailored to a custody modification, Judge Mulligan’s sua sponte modification at the conclusion
of the contempt hearing violated father’s due process rights. The
Superior Court also noted that such due process violation was
even more egregious than the error in Langendorfer, because
Judge Mulligan had dismissed mother’s petition for contempt.
However, even if Judge Mulligan had found father in contempt,
the Superior Court stated that she still would have lacked authority to permanently modify the order. The paragraph of the March
5, 2012 order containing the clarification and future promise of
contempt was stricken.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS
This case provides a more precise gauge upon which to determine the boundaries of relief a trial court can provide in contempt
proceedings. Contempt proceedings can often bring to light areas

of confusion within a custody order. In such cases, clarification
of an order can bring much needed relief to families and stop unnecessary litigation. Rule 1913.13 of Pennsylvania’s Rules of
Civil Procedure does provide some room for a trial court to grant
interim or temporary relief sua sponte. However, over the years,
case law has made it abundantly clear that any modification in the
absence of a petition to modify custody cannot be permanent. See
Choplosky v. Choplosky, 584 A.2d 340 (Pa. Super. 1990); Steele
v. Steele, 545 A.2d 376 (Pa. Super. 1988), Seger v. Seger, 547
A.2d 424 (Pa. Super. 1988); and Langendorfer v. Spearman, 797
A.2d 303 (Pa. Super. 2002). The test provided in P.H.D. v. R.R.D.
can help courts, attorneys and parties determine when such relief
crosses the forbidden boundaries of a due process violation.
This litmus test for “modification” in P.H.D. does not leave
much room for a trial court to clarify an order. The UCCJEA’s
broad definition of modification includes any determination made
after a previous determination involving the same child. To the
extent any “clarification” can be seen as a “determination” made
after the previous order, modification of an order will be difficult
to avoid.
Attorneys bringing contempt petitions may want to consider
any specific clarifications that may be necessary as a result of the
contempt while drafting the petition for contempt. If any “clarification” fails the litmus test and falls into modification territory,
it may be appropriate to include a request for modification of the
order in the pleading. Even including a request for special relief
in the form of a specific clarification along with the petition for
contempt could give the trial court sound authority to make such
clarification.
This case also puts attorneys on notice to watch for error
when sua sponte clarifications of orders are issued in the wake of
contempt proceedings. Particularly when orders are issued from
the bench at the conclusion of a contempt hearing, any potential
errors made by the trial court in this regard could be waived on
appeal if objection is not made immediately. If the test provided in
P.H.D. is raised as grounds for a potential due process violation,
it may give the trial court pause before entering an order which
could further restrict a client’s custodial rights.
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TRIAL COURT JUDGE ADMONISHED FOR ISSUANCE OF CONTEMPT FINDING
UPON COUNSEL IN CONNECTION WITH SETTLEMENT
OF CHILD CUSTODY MATTER
BY JOSEPH R. WILLIAMS, ESQ.
SWARROW V. BRASUHN, 2012 Pa. Super 247 (Pa. Super.
2012)
SUMMARY
On Nov. 13, 2012, the Superior Court of Pennsylvania
(Musmanno, Bowes and Wecht, J.J.) vacated a Washington
County trial judge’s (DiSalle, J.) order that held counsel for the
parties in contempt and fined them in connection with the parties’
agreed-upon custody order. While the majority issued a four-sentence memorandum decision by Judge Bowes, Judge Wecht filed
a concurring opinion that presented the facts and admonished
Judge DiSalle.
FACTUAL AND PROCEDURAL HISTORY
The parties were subject to a custody case with regard to their
minor child. The parties resolved that dispute and their counsel
were attempting to finalize the settlement agreement and get that
agreement executed by the trial court. Judge Wecht elucidated in
his concurring opinion that “instead of facilitating that resolution
and bringing the matter to conclusion for the sake of the child
involved, the trial court here amplified the conflict, and created
additional and unnecessary costs and stresses, while at the same
time inconveniencing litigants and counsel and unnecessarily and
improperly adjudicating two lawyers in contempt.”
Judge Wecht further explained that while the trial court referred to its contempt finding as civil, the ruling was criminal in
nature. Thus the trial court not only created a controversy where
there was none, it also bypassed the less severe form of contempt,
civil, in favor of the harsher criminal contempt.
Moreover, Judge Wecht addressed the underlying record
from the trial court. Although it reflected animus and hostility,
and it may well have been that counsel was responsible for some
of the animus, the trial judge does not have the luxury of wallowing in or exacerbating rancor. The concurring opinion explained
that this is especially true in a child custody case, where emotion
levels are high and where the objective is to get the parties’ agreement finalized so that the lives of children may proceed outside
the vortex of litigation.
Joseph R. Williams is an Associate with the Pittsburgh law firm
of Pollock Begg Komar Glasser & Vertz LLC. He is a member of
the Pennsylvania Bar Association, where he has served as a member of the YLD executive council, and the Allegheny County Bar
Association, where is active in the Family Law Section and the
Young Lawyers Division. jwilliams@pollockbegg.com.
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ANALYSIS
The opinion provided that when a trial judge becomes “so personally embroiled” with a lawyer that “the image of … impersonal
authority” threatens to give way to something more suggestive of
personal payback, the trial judge has a duty to recuse. Mayberry
v. Pennsylvania, 400 U.S. 455, 465 (1971). Although trial judges
can, and indeed must, vindicate their authority where necessary,
the Superior Court found that the trial judge in this matter went
out of his way to foment a problem that did not exist or that did
not need to exist. Consequently, the Superior Court found that
these actions serve only to undermine the authority of a court
rather than to vindicate the court’s authority.
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ALLEGHENY COUNTY COURT OF COMMON PLEAS JUDGE WETTICK
REVIEWS FACEBOOK DISCOVERY JURISPRUDENCE AND SETS FORTH A
BALANCING TEST FOR PRACTITIONERS
BY ROBERT D. RAVER, ESQ.

TRAIL V. LESKO, No. GD10-017249 (Allegheny Co. 2012).
SUMMARY
The Court of Common Pleas of Allegheny County (Wettick,
J.) reviewed Facebook discovery jurisprudence from Pennsylvania
and other jurisdictions and determined that private information on
Facebook is discoverable if the request passes the test set forth
in Pa.R.C.P. 4011(b), which bars discovery that would cause unreasonable annoyance, embarrassment, oppression, burden or
expense.
FACTUAL AND PROCEDURAL HISTORY
The Trail v. Lesko dispute arose out of an automobile accident that occurred on Sept. 26, 2009, after defendant Timothy
Lesko, attended a “Gun Bash” event at the Pittsburgh Elks Lodge
No. 11.
Plaintiff Michael Trail instituted an action against defendant,
alleging serious bodily injuries from the accident. Defendant
claimed that he was not the driver and, moreover, that he did not
know who may have driven the vehicle.
During the discovery process, both parties filed motions to
compel discovery to obtain private Facebook information.
In plaintiff’s motion to compel, he asserted that “any postings
surrounding the time period at issue are relevant in determining
defendant’s whereabouts or in uncovering any potential witnesses
who could shed light on the events in question.” In support of
plaintiff’s assertion that relevant information exists in defendant’s
non-public Facebook profile, he stated that defendant deleted or
altered posts; he posted that he was attending the Gun Bash; he
posted approximately an hour and a half later that he planned to
attend with someone referred to as “dp”; and he subsequently
posted publicly thanking everyone for their support (related to his
injuries).
Despite plaintiff’s assertions, defendant admitted in response
to plaintiff’s first request for admissions that he was driving the
car. Moreover, defendant explicitly conceded liability in his brief
in opposition to plaintiff’s motion to compel.
Robert D. Raver is an Associate with the Pittsburgh law firm of
Pollock Begg Komar Glasser & Vertz LLC. He is a member of
the Pennsylvania Bar Association Family Law Section and the
Allegheny County Bar Association Family Law Section. Mr.
Raver was recently appointed as an Articles/Comments Co-Editor
for the Pennsylvania Family Lawyer. rraver@pollockbegg.com
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In defendant’s motion to compel, he sought access to plaintiff’s Facebook profile “because of the possibility that defendant
will find relevant information concerning the extent and severity of plaintiff’s injuries.” In support of his request, defendant
attached two photographs: one of plaintiff drinking at a bar and
another of plaintiff drinking at a party.
ANALYSIS
Judge Wettick stated at the beginning of the opinion that the
purpose of the opinion was to “provide a context for the arguments presented by counsel and the implications of [his] rulings
involving the discovery of Facebook content.” As such, the main
focus of the decision is the discussion and analysis of Facebook
jurisprudence.
In Part III of the opinion, Judge Wettick set forth an analysis of Pennsylvania jurisprudence on Facebook discovery. The
Pennsylvania cases can be synthesized into the following analysis
set forth by Judge Wettick:
The courts recognize the need for a threshold showing of relevance prior to discovery of any kind, and have
nearly all required a party seeking discovery in these
cases to articulate some facts that suggest relevant information may be contained within the non-public portions
of the profile. To this end, the courts have relied on information contained in the publicly available portions of
a user’s profile to form a basis for further discovery.
Part IV of Judge Wettick’s opinion reviews Facebook
discovery case law from other jurisdictions, which is largely consistent with the Pennsylvania decisions. Judge Wettick stated that
“[a]s in Pennsylvania, courts elsewhere agree that content posted by the plaintiff on Facebook is not privileged, either because
communications with friends are not privileged or because, if the
communications were privileged, such privilege was waived by
sharing the content with others.” In addition, the other jurisdictions disfavored “fishing expeditions” and “required some factual
predicate suggesting the existence of relevant information prior to
ordering access to the sought-after information.”
However, other jurisdictions have established a middle
ground between denial of the request and unlimited access to
a party’s Facebook profile. In EEOC v. Simply Storage Mgmt.,
270 F.R.D. 430 (S.D. Ind. 2010), the U.S. District Court for
(continued on page 38)
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the Southern District of Illinois ordered the production of some
Facebook content for a fixed time period (when the cause of action arose to the present), additional content that reveals, refers
or relates to any emotion, mental state or feeling or to events that
could reasonably be expected to produce significant emotion,
feeling or mental state, and photographs depicting the plaintiff
during the relevant time period. Pursuant to the order of court,
plaintiff’s counsel would make the initial determination and further inquiry was permitted at the plaintiff’s deposition.
In his analysis of the case at hand, Judge Wettick stated that
he based his rulings on Pa.R.C.P. 4011(b), which bars discovery
that would cause unreasonable annoyance, embarrassment, oppression, burden or expense. Judge Wettick further stated that
granting full access to a Facebook profile is intrusive “because
the opposing party is likely to gain access to a great deal of information that has nothing to do with the litigation and may cause
embarrassment.” However, the intrusion is only a 2 on a scale of 1
(the lowest) to 10 (the highest). Judge Wettick assigned Facebook
information a level 2 because the party resisting the discovery has
voluntarily made the information available, in most instances, to
numerous other persons, none of whom has any legal obligation
to keep the information confidential, and Rule 4011 bars only discovery that is unreasonably intrusive.
To determine whether the intrusion is unreasonable, “a court
shall consider the level of the intrusion and the potential value of
the discovery to the party seeking discovery.” For a Level 2 intrusion, “the party seeking the discovery needs only to show that

the discovery is reasonably likely to furnish relevant evidence not
available elsewhere.”
Finally, Judge Wettick stated that almost all discovery causes
some annoyance or embarrassment; however, the discoverability
of information is only barred if the annoyance, embarrassment,
oppression, burden or expense is “unreasonable.”
With regard to the opposing motions to compel in the case
at hand, Judge Wettick dismissed both motions because the intrusions that such discovery would case were not offset by any
showing that the discovery would assist the requesting party in
presenting its case.
CASE NOTE AUTHORS’ COMMENT
Judge Wettick authored Trail v. Lesko to assist practitioners
in dealing with Facebook discovery issues. Sections III and IV of
the opinion set forth multiple cases that provide the practitioner
with precedent (although the majority of the precedent is merely persuasive, as the Superior Court of Pennsylvania has yet to
decide the issue) to argue both sides of a Facebook discovery dispute. While there are no Facebook discovery cases in the family
law realm, this decision was abuzz at the recent PBA Family Law
Annual Winter Meeting, and many practitioners will begin, if they
have not done so already, issuing — and defending — Facebook
discovery. Facebook discovery could be extremely useful in all
aspects of family law, as Facebook users frequently post personal,
and sometimes financial, matters without considering the impact
the posts may have on pending or future litigation. Moreover, the
ability to “tag” someone in photographs at restaurants or venues
eviscerates user’s ability to hide incriminating information from
the user’s Facebook profile.
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SUPERIOR COURT AFFIRMS DECISION TO DENY PETITION FOR
INVOLUNTARY TERMINATION OF PARENTAL RIGHTS DUE TO FAILURE
TO OFFER SUFFICIENT EVIDENCE THAT PROPOSED ADOPTION
WOULD SERVE THE CHILD’S BEST INTERESTS
BY JONATHAN T. HOFFMAN, ESQ.
IN RE E.M.I., 57 A.3d 1278 (Pa. Super. 2012)
SUMMARY
On Dec. 11, 2012, the Superior Court of Pennsylvania
(Gantman, Wecht and Fitzgerald, J.J.) affirmed the Clarion County
Court of Common Pleas (Arner, J.) decision to deny mother’s petition for involuntary termination of father’s rights. In rendering
its decision, the Superior Court found that mother offered insufficient evidence that the proposed adoption of the child by mother’s
domestic partner would serve the child’s best interest under the
Adoption Act.
FACTUAL AND PROCEDURAL HISTORY
Appellant L.J.I. (mother) and D.J.C. (father) are the natural
parents of E.M.I. (child), who was born in 2008. The parties were
in their early 20s, were never married and ended their relationship prior to mother’s delivery of the baby in 2008. Father resides
in Butler County, where he is employed, and mother resides in
Clarion County, near the university she currently attends.
After child’s birth and while mother was living in Karns City
with maternal grandfather, father would visit the child on a weekly basis. Over time, father spent less time with child, resulting in
monthly visits that would last approximately one to two hours.
When mother moved to Clarion County, father’s relationship with
child diminished to informal visits with child when mother would
come to Karns City to visit maternal grandfather. Often times,
the informal visits would “fall through” and father would not see
child. Since 2009, father has only seen child a few times.
Father does not pay child support, has no telephone contact
with child and has not written to child. During father’s last visit,
child did not recognize him.
In 2009 mother began a relationship with a woman she has
continuously dated, with the exception of a two to three month
period at the end of 2010, when mother and her partner temporarily split up. Mother and her partner currently live with child,
maternal grandmother and maternal step-grandfather. Mother is a
student, but has saved money by working at various summer jobs.
Jonathan T. Hoffman is an Associate in the Philadelphia office of Klehr Harrison Harvey Branzberg LLP, a member of the
Montgomery County Bar Association Family Law Section and a
member of the PBA Family Law Section. jhoffman@klehr.com.
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Mother’s partner, at the time of the hearing, was planning to enlist
in the military and would leave for basic training in the summer of
2012. In December 2011, mother and her partner traveled to New
York and married in a civil ceremony.
Child is a well-adjusted 4-year-old who is enrolled in school
and involved in a variety of activities. Mother’s partner assists
with child’s care, including bathing, feeding and dressing child.
She also picks up child up from school when mother or maternal
grandmother are not available. Mother alleges that her partner and
child are extremely close, express mutual affection, and say “I
love you” to one another. Parts of Judge Arner’s record describe
the partner’s relationship with child as “friend-like” while other
parts support mother’s notion that mother’s partner is a secondary
parent.
On Dec. 2, 2011, mother filed a petition for involuntary termination of father’s rights. Mother alleged that father had no
relationship with child and that mother’s partner planned to adopt
child. During two hearings, mother, father, maternal grandmother,
maternal grandfather and paternal grandmother testified. Despite
mother’s partner’s presence at the hearings, mother’s partner did
not testify and little testimony was elicited from the other witnesses regarding the partner’s intent to adopt child. Substantial
testimony was heard from each side about father’s role in child’s
life.
After the conclusion of the hearing, Judge Arner issued a decision denying mother’s petition for involuntary termination of
father’s rights. Judge Arner found that father had no meaningful relationship with child, that father’s inaction demonstrated a
settled purpose to relinquish his rights to child, that child was well
cared for while with mother and that termination of father’s rights
would not negatively affect the child’s well-being. Significantly,
however, Judge Arner found that mother had failed to demonstrate the strength of her partner’s potential adoption of the child.
As the adoption was a necessary prerequisite to the success of
mother’s petition to terminate father’s rights, Judge Arner denied
the petition.
Mother filed a timely notice of appeal on May 17, 2012, after
which Judge Arner authored a concise statement of errors complained of on appeal. Mother timely complied and raised three
issues on appeal.

(continued on page 40)
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(continued from page 39)
ANALYSIS
Mother’s first claim on appeal centers around her belief that
since Judge Arner found that father failed to fulfill his parental
duties and that the termination of his parental rights would not
adversely affect child’s best interests, the decision to not grant her
petition to terminate runs contrary to the child’s best interests and
results in maintenance of delinquent father’s rights to child.
Mother’s additional issues on appeal center on her disagreement with Judge Arner’s reading and interpretation of the
Adoption Act. Mother specifically challenges Judge Arner’s analysis of Section 2511(b), which focused on whether a termination
of parental rights would serve the developmental, physical and
emotional needs of child.
The burden of proof in a termination case rests with the petitioning party who must establish valid grounds for termination by
clear and convincing evidence. In re J.L.C., 2003 PA Super 466,
837 A.2d 1247, 1251 (Pa. Super. 2003).
Mother’s petition falls under the Adoption Act at 23 Pa.
C.S.A. §2101. Strict compliance with the Adoption Act is a
prerequisite to the trial court’s jurisdiction to hear a petition to
terminate parental rights in connection with a proposed adoption.
Section 2512 of the Adoption Act determines who may bring
a petition for involuntary termination and what the petition must
contain. Subsection (a)(1) allows either parent to file a petition to
terminate the other’s rights with respect to a child under the age
of 18. Subsection (b) requires a specific statement regarding the
grounds and facts for the termination. In addition, a petition must
contain an averment that the petitioner will assume custody of the
child until such time as the child is adopted and that an adoption
of the child is foreseeable.
The relevant case law has analyzed Subsection (b) of Section
2512 and determined that even where one parent has clearly abandoned a child, without a plan for an anticipated adoption of the
child, any petition to terminate must be denied. Further, in Judge
Arner’s review of the legislative intent of the Adoption Act, he
found it clear that the Legislature viewed the granting of an involuntary petition for termination to be available solely as an aid to
adoption. As such, without an attendant plan for adoption, termination of one of the parent’s rights would be an improper remedy
that would not serve the best interests of a minor child.
The Adoption Act, under Section 2312, allows any individual
to become an adopting parent as long as he or she complies with
the statutory requirements of the act. Since Pennsylvania does not
recognize same-sex marriages, mother’s partner’s potential adoption must be considered as a non-spouse adoption rather then an
adoption as a spouse or step-parent under Section 2903. As such,
different statutory requirements will apply.
As a general rule, the filing biological parent does not have
to file an accompanying report of intention to adopt at the time of
the filing of their petition to terminate; however, for non-spouse
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adoptions, the case law suggests that the petition to terminate
should be accompanied by the a non-exempt person’s intention
for adoption. In re Adoption of L.J.B., 18 A.3d 1098, 1107 (Pa.
2011).
Assuming the termination meets the threshold requirements
of the Adoption Act, the Superior Court proceeded to the twopart test statutorily established for termination of paternal rights
under Section 2511 of the act. The initial consideration of the test
focuses on the conduct of the parent whose rights are at issue.
The party seeking termination must demonstrate under Section
2511(a)(1) that the other parent has shown a settled purpose to
relinquish his/her parental claim to the child or failed to perform
parental duties for at least six months prior to the termination
petition. The second prong of the test focuses on the needs and
welfare of the child. The case law interpreting this provision
broadly focuses on “whether termination of parental rights would
best serve the development, physical, and emotional needs and
welfare of the child.” In re Z.P., 994 A.2d 1108, 1121 (Pa. Super.
2010). Included in this determination should be an inquiry into
intangibles such as “love, comfort, security, and stability” when
determining the needs and welfare of the child. In re T.D., 949
A.2d 910 (Pa. Super. 2008). In order to meet the requirements of
the second prong of Section 2511 test, case law indicates that at
the termination hearing, the petitioning parent must demonstrate
that the planned adoption is also in the child’s best interest of the
child.
In the present matter, mother’s petition to terminate appropriately addresses father’s parental issues, raises her partner’s
desire to adopt child after termination and mother’s agreement
to assume and continue to assume custody of child until the time
child is adopted. Accordingly, mother satisfies the minimal requirements to invoke the trial court’s jurisdiction.
The court’s decision in the matter then properly focused on the
analysis of Sections 2511 (a) and (b). Mother argues that father’s
rights should have been terminated as she met the requirements
of Section 2511(a), however mother’s position does not take into
account the requirement to examine the “contemplated adoption”
as part of the 2511(b) analysis. In order to succeed on her petition,
mother had to prove to Judge Arner that another person existed
with the present intent to adopt child.
Judge Arner made findings under Section 2511(a) regarding
father’s parental role in child’s life including that “it cannot be
said that termination of his [(father’s)] rights will negatively effect the general welfare of the child.” Accordingly, the first prong
of Section 2511(a) was clearly satisfied by mother. However, the
Section 2511(b) requirements remained at issue.
In conducting this “proposed adoption” analysis under
Section 2511(b), the Superior Court borrowed the “cause shown”
standard of Section 2901 of the Adoption Act, which gave the
Superior Court foundation for deciding whether a proposed adoption of the child by mother’s partner would place child in a new
parent-child relationship with mother’s partner, foster the creation
(continued on page 41)
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of a new family unit for child and further child’s best interest. The
purpose of the “cause shown” analysis was consistent with legal
precedent that requires trial courts to review the integrity of the
proposed adoption and whether the adoption was likely to happen.
In re T.R., 502 Pa. 165, 169 n.10, 465 A.2d 642, 644 n.10 (1983).
Under this analysis, the Superior Court had concerns regarding the proposed adoption, including the lack of parent-child
relationship between mother’s partner and child, that an adoption
by mother’s partner would not create a new family unit for child
and would not serve child’s best interests. The Superior Court’s
concerns were supported by Judge Arner’s findings that despite
mother’s partner living with the family, maternal grandmother,
maternal step-grandfather and mother have assumed the primary
responsibilities for care of child. The presence of these family
members and their roles as caregivers and sources of financial
support led the Superior Court to conclude that mother’s partner had not played a defined parental role in child’s life. Further,
mother and her partner never lived alone as a family unit. Mother
and her partner’s courtship was approximately three years, with
a break-up in 2010 for three months and there was no evidence
of record that showed that mother and her partner were able to
financially support themselves or that mother’s partner had ever
financially supported child.
In addition to the above findings, mother’s partner’s plan to
join the military and be separated from the family for an extended
period of time could create instability in child’s life and perhaps in
mother’s relationship with her partner. This finding, coupled with
mother’s partner’s absence from the first two years of child’s life,
were heavily considered by the Superior Court.
Judge Arner, in a later opinion, also felt that mother had a full
opportunity to show cause why mother’s partner should be able
to adopt child. However, without mother’s partner’s testimony
regarding this matter, the Superior Court had difficulty in determining the stability of her relationship with mother, how mother’s
partner viewed her role in child’s life, mother’s partner’s intent
to adopt child, the effect of mother’s partner’s enrollment in the
military, her being moved away for an extended period of time,
and how mother’s partner would realistically maintain a parental
role in child’s life. Distilled to its essence, mother’s decision to
not have her partner testify at the hearing played a significant role
in the Superior Court’s rejection of the “proposed adoption” element relied upon by the Court in its 2511(b) analysis.
It was mother’s clear burden to present adequate evidence
to support her petition to terminate father’s rights, and as such,
mother must bear the responsibility for her complaints that the
Superior Court made a decision based on an incomplete record.
mother attempted to rely on a similar case to support her notion
that the matter should be remanded to garner further information.
However, the Superior Court was able to clearly distinguish the
case. In the case mother cited, the trial court failed to conduct
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an analysis of the Section 2901 “good cause” standard. Here, the
“good cause” standard was explored and it was found that there
was insufficient evidence to establish the necessary “good cause”
to terminate father’s parental rights. In further distinguishing
mother’s cited case, the Superior Court noted that in the former
case, the Superior Court received significant testimony from
grandfather (the person seeking adoption) of his role in the child’s
life, his care-giving duties, his financial support in the past and
his future planned financial support. As such, the Superior Court
found no validity in mother’s comparison to the case.
Based on the above, the Superior Court found that Judge
Arner did not abuse his discretion denying mother’s petition to
terminate.
CASE NOTE AUTHOR’S EDITORIAL COMMENTS
At a minimum, it appears that there are two lessons the practitioner can learn from the above matter. First, the case law seems
to point that the non-exempt parent’s intention to adopt should be
included in the filing parent’s petition to terminate. While the case
law is not clear on the detail the averment of intention to adopt
needs to be, or whether it needs to be attached to the petition to
terminate, it appears that attaching the filing and providing as
many details as possible would be advisable. In addition, without
the potential adopting parent’s testimony as to his or her intentions
to adopt, relationship with the child, defined parental role, ability
to support the child and feelings toward the child, it would be extremely difficult for a trial court to make any of these necessary
findings. With the above testimony in this case from mother’s partner, the outcome may very well have been substantially different.
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INDEX OF PBI’S HOW TO HANDLE A CHILD ABUSE CASE (2001-2012)
BY JOEL FISHMAN, PH.D., JESSICA BARBOUR AND CELESTE CALLAHAN
Since 2001 the Support Center for Child Advocates, located in Philadelphia, offers a semi-annual training course for volunteers who
wish to work with the Center on child abuse issues. How to Handle a Child Abuse Case A Manual for Attorneys Representing Children
provides a useful description of various aspects of child abuse in how to recognize it, deal with it on a professional basis, and how to
combat it. Introductory chapters provide the basic information, followed by a series of appendices, and then PowerPoint presentations
dealing with the presentations made in the seminar. For purposes of this work we have listed the initial chapters and PowerPoint
presentations.
Following previous bibliographies, the individual sections found in the Appendices are usually not published. However, because
of the extensive amount of documents we have included the 16 sections as follows from the October 2012 volume: A. Glossary;
B. Flow Charts for Child Abuse Felony Prosecutions and Child Abuse Dependency Court Proceedings; C. Sample Appointment Order;
D. Sample Dependency Petition; E. Case Re-Listing Protocol and Form; F. Philadelphia Dependency Court Best Practices in Child Abuse
and Neglect Cases; G. Contacts for Access to Records; H. Grounds for Involuntary Termination of Parental Rights; I. “Two Decades
Representing Child Victims in Criminal Court Proceedings; J. Representing LGBTQ and Older Youth; K. American Bar Association
Standards of Practice for Lawyers Who Represent Children in Abuse and Neglect Cases — Preface and Definitions; L. The Juvenile Act
— 42 Pa.C.S. Sec. 6301 — Table of Contents with Appendix; M. Rules of Juvenile Court Procedure — Dependency Matters — Table
of Rules; N. Behavioral Health; O. “In School, The Right School, Finish School” — A Guide to Improving Educational Opportunities
for Court Involved Youth — National Children’s Law Network; P. Educational Needs of Children in Dependent Care — Judge’s Check
List and Tips.
Since many of the authors/titles are the same from volume to volume, we have combined the individual titles into a single author/
title entry with the pages and month/year of each issue.
*Joel Fishman, Ph.D., Assistant Director for Lawyer Services, Duquesne University Center for Legal Information/Allegheny County
Law Library; Jessica Barbour, Slippery Rock University 2010 (BA in Criminal Justice & Political Science); Duquesne Paralegal
Institute (expected graduation date: March 2013); Celeste A. Callahan, Duquesne University, Degree: Sociology — Human Services,
2005. Duquesne Paralegal Institute, (expected graduation date March 2013).
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Wagner-Ferguson, Devon. Working with Child Clients in the
Context of their Families. 277-286 (Oct. 2011).
West, Rashida T. Making Successful Transitions: Youth Aging
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Upcoming PBA Family Law Meetings

April 8, 2013
PBA Law Policy Forum
“Controlling Speech in 2013: Money, Politics and Power”
PBI CLE Conference Center, Wanamaker Building, Philadelphia

April 11, 2013
PBA Committee/Section Day
Radisson Hotel Harrisburg, Camp Hill

May 7, 2013
PBA Board of Governors Dinner
Wyndham Grand Pittsburgh Downtown

May 8, 2013
PBA Board of Governors Meeting
Wyndham Grand Pittsburgh Downtown

May 8-10, 2013
PBA Annual Meeting
Wyndham Grand Pittsburgh Downtown

July 11-14, 2013
PBA Family Law Section Summer Meeting
Gaylord National Resort & Convention Center,
National Harbor, Md.

Jan. 17-19, 2014
PBA Family Law Section Winter Meeting
Loews Philadelphia Hotel

July 10-13, 2014
PBA Family Law Section Summer Meeting
Hyatt Regency Chesapeake Bay Resort,
Cambridge, Md.

May 9, 2013
PBA Commission on Women in the Profession
20th Annual Conference
Wyndham Grand Pittsburgh Downtown

May 10, 2013

Jan. 16-18, 2015
PBA Family Law Section Winter Meeting
Marriott Lancaster at Penn Square

PBA House of Delegates Meeting
Wyndham Grand Pittsburgh Downtown

June 26-28, 2013
PBA Board of Governors Retreat
Gaylord National Resort & Convention Center,
National Harbor, Md.

For more information on any PBA event, visit the PBA
online Events Calendar at www.pabar.org and click on
the event title or call the PBA at 800-932-0311.

July 24-26, 2013
PBA YLD Summer Meeting/New Admittee Conference
Toftrees Resort and Conference Center, State College
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