
When you last heard from Leslie

Wizelman, past chair of the Elder Law

Section, the Council was busy develop-

ing a strategic plan for the Elder Law

Section. That plan was completed and

further refined with action plans and an

annual agenda. The ongoing tasks of

the Elder Law Council and Section

members are varied. There is so much

happening within our practice area.

In August, the

Department of

Public Welfare

(DPW) issued pro-

posed regulations

regarding assisted

living in Pennsyl-

vania. These pro-

posed regulations

are an important

step in allowing

Medicaid payments to be used for care

at the assisted-living level on the con-

tinuum of care. However, after our

review of the proposed regulations,

Council was very concerned about the

possible weaknesses of consumer pro-

tection within the draft regulations.

Members of our Council and Section

worked diligently to request the PBA

Board of Governors adopt a formal res-

olution focusing attention on our con-

cerns. We’re pleased to report that after

the Resolution was adopted, the PBA

submitted our official comments to the

Independent Regulatory Review

Commission and the Department of

Public Welfare. Additionally, the PBA

and Elder Law Section provided testi-

mony at the public hearings conducted

by the House of Representatives Aging
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and Adult Services Committee. Our

Section is continuing this advocacy

work and is in the process of develop-

ing a legislative informational bulletin

regarding our concerns that we hope to

distribute to members of the General

Assembly in the next six weeks.

Since our last meeting, our Council

has also continued to strengthen the

exchange of information between our

Section and the Department of Public

Welfare on many ongoing issues. We are

pleased that Estelle Richmond, the

Secretary of Public Welfare, designated

attorney Niles Schore of the DPW as our

Section liaison. We have been providing

continuing comments and questions to

Mr. Schore regarding your concerns.

Please be sure to e-mail any Council

member with trends or issues regarding

DPW. Also, our Section is preparing for

the effective date of the new Open

Records Law in Pennsylvania, and will

be working with our DPW liaison and

other DPW members to make sure that

all public information will be accessible

as required by law.

Linda Anderson

(Continued on Page 2)
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As part of our Strategic Plan, our

Section has been reaching out to other

organizations that work with seniors

and their families. In the past several

months, we have collaborated with the

Alzheimer’s Association regarding its

advocacy efforts on House Bill 1830.

Our Section had previously passed a

resolution in support of this important

legislation and we were able to assist

the Alzheimer’s Association with a let-

ter from PBA President C. Dale

McClain to all state representatives in

support of the bill. We look forward to

working collaboratively on additional

projects with the Alzheimer’s

Association and other groups.

As we look forward to the work of

the next few months, we are planning to

update the PBA Elder Law Section Web

site. There will be more content and

practitioner’s tools. Our plan is to make

the newsletters and listserv searchable,

as well as provide additional links to

often-used authority. I am happy to

report the rumor that Rob Clofine will

be updating his “list of favorites,”

which was originally posted in 2003!

The Pennsylvania Bar Association

is also launching a public relations cam-

paign regarding various areas of the

law, including Elder Law. In order to

further our Elder Law message, Council

members prepared an article entitled

“Elder Law: What It Means to You and

Your Future,” (See Page 10.), which

will be distributed to newspapers

throughout the commonwealth with the

hope that the public relations work of

the PBA will bring additional attention

to important Elder Law issues.

Please be sure to set aside time for

our Elder Law Section meeting in the

spring. It is shaping up to be an inter-

esting and important event that will

focus on public policy and financing

long-term care in Pennsylvania. The

meeting will be on April 23, 2009, in

Camp Hill. Don’t miss out!

As Elder Law practitioners, we

continue to focus on the changes relat-

ing to the implementation of the Deficit

Reduction Act within Pennsylvania. For

our fall Section meeting, we have invit-

ed Ruth O’Brien of the Department of

Public Welfare, who is developing the

proposed regulations for the Act’s

implementation. Ruth will be joined by

attorney Jason Manne, also of the

Department of Public Welfare, to pro-

vide information on DRA implementa-

tion.

There are many, many other areas

of concern and work for our Section,

including abusive annuity sales to sen-

iors, the new State Partnership Long-

term Care Insurance Policies, Medicare

issues, Act 43 and filial responsibility,

and more. Please consider becoming a

more active member of our Section.

Feel free to e-mail me, or any other

Council member, regarding your inter-

est. This is a time of dramatic transition

within the field of Elder Law and your

contributions of time and talent are

needed. Please consider getting

involved!

Finally, my many thanks to the

Council and Section members, and to

the staff of the PBA, who continue to

work tirelessly on these important

issues. ■

Linda Anderson concentrates her prac-
tice in the area of elder law matters.
She is the principal of Anderson Elder
Law in Media, and can be reached at
LAnderson@andersonelderlaw.com.
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By Sally Schoffstall

For those who like to plan ahead,

mark your calendars for the 12th Annual

Elder Law Institute, scheduled for

Thursday and Friday, July 23 and 24,

2009, at the Harrisburg Hilton. The

planning team, consisting of Larry

Frolik, Dana Breslin, Julian Gray and

myself, along with PBI representatives

Carolyn Wepfer and Barbara Thornton,

has already met to begin planning for

the 2009 Institute.

The planning team is especially

grateful to all participants at the 2008

Institute who took the time to provide

comments about what worked, and

what did not work, at the 2008 Institute.

We will endeavor to include more spe-

cific course levels in the course descrip-

tions. We also received very positive

feedback on the “Pharmacology 101”

presentation by Dr. Francis Salerno and

will invite him for an encore appear-

ance. Vicky Trimmer’s technique of

requesting that questions be submitted

to her prior to her presentation was also

well received. Accordingly, when you

receive your Institute brochure in April,

we encourage you to contact any of the

listed speakers to communicate your

questions in advance so they can be

covered in the written materials and

live sessions.

As always, the planning team’s

goal is to make the Institute a lively,

interactive forum for information shar-

ing from which all attendees leave with

accurate, timely information and net-

working resources that make them bet-

ter able to serve their clients. If you

have suggestions that would help us

meet our goal, please pass them along

to one of the planning team members.

See you in Harrisburg next July! ■

Coming in Spring 2009:

12th Annual Elder
Law Institute
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Status of Assisted Living Regulations in Pa.

By Dana M. Breslin, CELA

On Aug. 9, 2008, the Pennsylvania

Department of Public Welfare (DPW)

published a proposed rulemaking in the

Pennsylvania Bulletin that implements

Act 56 of 2007 (Senate Bill 704) by

adding a new Chapter 2800 to the Title

55 Pa. Code. The official version of this

proposed regulation is available on the

Web at the following links:

www.pabulletin.com/secure/data/vol38/

38-32/38_32_p2.pdf

and

www.pabulletin.com/secure/data/vol38/

38-32/1481.html

In addition, the proposed regulation

as submitted by DPW with accompany-

ing materials is available on the Web

site for the Independent Regulatory

Review Commission (IRRC) via this

link:  

www.irrc.state.pa.us/Documents/

SRCDocuments/Regulations/2712/

AGENCY/Document-10301.pdf

You can also look at the IRRC’s

Web site at www.irrc.state.pa.us to view

the comments submitted. (In the lower

corner of the home page, one may sign

up for “e-mail alerts” concerning regu-

lations and related documents including

written comments submitted by the

public.)

The 30-day comment period was

extended to Sept. 15, 2008. Members of

the Section worked

feverishly to

review the pro-

posed regs, ana-

lyze them and

make recommen-

dations. Our

Recommendations

and Resolution

were submitted to

the Pennsylvania

Bar Association Board of Governors,

and were adopted. These comments

were formally submitted by the PBA to

DPW and IRRC. Additionally, many of

us sent individual comments.

By way of background, Pennsyl-

vania currently has licensing of person-

al care homes but no separate licensing

for assisted living residences (ALR).

Therefore at this time, every facility

that calls itself “an assisted living resi-

dence,” has been licensed as a personal

care home. 

Act 56 of 2007 set the stage for

licensing ALR, but delegated the prom-

ulgation of regulations to DPW. Over

the last year, the DPW has met with rep-

resentatives from the provider industry,

consumers, and disability and elder

advocates. Comments were received

from these stakeholders, but there was

no true battling and compromise over

the issues. The result is that the com-

ments being raised to the preliminary

regs have now become that battle-

ground.

In the proposed regs, DPW defi-

nitely raises the bar for a facility to be

called an ALR by requiring a higher

level of staff training, greater ratio of

staffing, greater square footage for liv-

ing space, air conditioning and other

safety protections. The Elder Law

Section welcomes these higher stan-

dards. However, there were areas of

concern in that the regulations lacked

certain consumer protections. Therefore

our comments to the proposed regs nar-

rowed in on four specific areas:

1. Lack of requirement of a pre-

assessment evaluation. Except in cases

where someone is being released from

hospital to an assisted living residence

in a short period of time, the consumer

should know in advance of admission

whether the facility can provide the

needed services for the consumer,

exactly what services will be required

and the cost of those services. The pro-

posed regs would have this evaluation

completed shortly after admission and

enabled the consumer to cancel the con-

tract. This is just not practical. The

emotional factor as well as the physical

burden on someone moving into an

ALR mandates that the planning be

done ahead of time, not after the fact.

2. There is no delineation of a core

set of services that a facility must pro-

vide and package in the initial rate.

There are requirements of full disclo-

sure of costs. Consequently when an

assisted living residence says its per

diem is “X” amount, the consumer will

not know what is included in that per

diem until they read the full contract.

This makes it very difficult to compare

costs of one ALR against another.

Therefore, the Section asked there be a

core set of services delineated.  

3. The informed consent “negotiat-

ed risk” provisions seriously lacked

protection for the frail, infirm con-

sumer. Under the preliminary regs, this

burden is placed on the Ombudsmen

Program which is unfair and unwork-

able for the both the Ombudsmen

Program and the consumer. Since the

Ombudsman Project helps persons age

60 and over, no entity is designated to

assist the 18- to 59-year-old ALR resi-

dents.  

4. There is no protection against

involuntary, inappropriate discharges.

(Continued on Page 4)

Dana M. Breslin

Members of the Section worked
feverishly to review the pro-
posed regs, analyze them and
make recommendations.
Our Recommendations and
Resolution were submitted to
the Pennsylvania Bar
Association Board of
Governors, and were adopted.
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(There is a requirement for 30-day

advance notice.) Interestingly, there are

protections for the ALR resident to

have firearms. Perhaps this is the indi-

rect protection against inappropriate

involuntary discharges. 

The provider comments deal pri-

marily with the cost to them to meet the

standards of the proposed regs. If there

is a way to minimize the cost to the

provider without hurting the consumer,

the Elder Law Section obviously has no

objection.  

The House Aging and Older Adult

Services Committee held public hear-

ings regarding these proposed regs on

Sept. 18. We were fortunate to have

Jackie Shafer appear on behalf of the

Section to explain our concerns. The

Department will review all of the com-

ments to the proposed regs, receive rec-

ommendations from the IRRC and

issue final regs. We do not know when

the final regs will be used. Secretary

Richman, who was hoping that these

would be in place by the end of the year

or early 2009, has now indicated that it

will most likely take longer. They are

disappointed since that will delay

Pennsylvania being able to obtain an

Assisted Living Waiver in its state plan

from CMS. While the Section views

the Medicaid Assisted Living Waiver as

an important and critical option for our

clients, we could not see the regulations

becoming final without the protections

we identified. ■

Dana M. Breslin is certified as an Elder
Law Attorney by the National Elder
Law Foundation. She practices with
Pappano & Breslin, Brookhaven; (610)
876-2529.

Status of Assisted Living in
Pennsylvania

(Continued from Page 3)

By Neil Hendershot

A final rule that would allow more

Medicaid beneficiaries to be in charge

of their own personal assistance servic-

es, including personal care services,

instead of having those services direct-

ed by an agency, was announced [Sept.

29, 2008] by the Centers for Medicare

& Medicaid Services (CMS).

The rule, on display at the Federal

Register, guides states that wish to

allow Medicaid beneficiaries who need

help with the activities of daily living to

hire, direct, train or fire their own per-

sonal care workers. Beneficiaries could

even hire qualified family members

who may already be familiar with the

individual’s needs to perform personal

assistance (not medical) services.

“This new plan would give

Medicaid beneficiaries significant free-

dom to determine how their personal

assistance services are delivered and by

whom,” said Kerry Weems, CMS act-

ing administrator. “As health care is not

simply an economic transaction, this

plan represents a fundamental shift that

restores a person’s ability to improve

their overall health by taking greater

control of his or her own decisions,”

Weems said.

If a state adopts a self-directed per-

sonal assistance services state plan

option, beneficiaries could receive a

cash allowance to hire their own work-

ers to help with such activities as

bathing, preparing meals, household

chores and other related services that

help a person to live independently.

Allotments could also be used to pur-

chase items that help foster independ-

ence, such as a wheelchair ramp or

microwave oven. The beneficiaries also

have the option to have their cash bene-

fit allotment man-

aged for them.

The rule would

put into place a

provision of the

Deficit Reduction

Act of 2005 that

allows states to

elect a state plan

option to provide care in ways that pre-

viously required waivers of existing

Medicaid laws. Such waivers are sub-

ject to certain budgetary requirements

and are temporary in nature.

Before a state could request this

change to its state plan, it must have an

existing personal care services benefit,

or be operating a home or community-

based services waiver program.

Enrollment in this new state plan

option is voluntary and the state must

also provide traditional agency-

delivered services if the beneficiary

wishes to discontinue self-directed

care.

States choosing this option must

have necessary quality assurances and

other safeguards in place to assure the

health and welfare of participants.

States must also furnish sufficient infor-

mation, training, counseling and assis-

tance to participants in order to help

them effectively manage their budgets

and their personal assistance services.

The notice of final rule was pub-

lished in the Oct. 3, 2008 issue of the

Federal Register. The final rule is effec-

tive as of Nov. 3, 2008.  ■

Neil E. Hendershot practices in
Harrisburg. He publishes the PA Elder,
Estate, and Fiduciary Law Blog. He
can be reached for comment at
HendershotNE@ gmail.com.

CMS Issues Final Rule to Empower
Medicaid Beneficiaries to Direct
Personal Assistance Services

Neil Hendershot
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By Robert C. Gerhard III

CASE LAW

Assets Transfer for a Purpose

Exclusively Other than to Qualify

for Medicaid Right to Rebut of

DPW’s Presumption of Intent to

Qualify for Benefits

The Department of Public Welfare

(DPW) presumes that asset transfers are

made to qualify for Medicaid benefits

and imposes a period of ineligibility

based on the amount of the asset trans-

fer. Pursuant to 55 Pa. Code

§178.106(1), an applicant may rebut the

presumption at a pre-hearing confer-

ence, at a hearing or through a court

order. In Gilroy v. DPW, the

Commonwealth Court found that the

administrative law judge (ALJ) refused

to even consider the applicant’s effort to

rebut the presumption. The administra-

tive law judge had held that there was

never an exception to the ineligibility

provisions of 55 Pa. Code §178.104(d).

The Commonwealth Court held that the

Department’s holding was contrary to

established case law, and its own regu-

lations. The matter was remanded to

DPW so that the ALJ would consider

whether the applicant rebutted the pre-

sumption of ineligibility. Gilroy v.
Department of Public Welfare, 2008 Pa.

Commw. 946 A.2d 194 (Pa. Cmwlth.

2008). 

Attorney Fees to Prove Eligibility for

Medicaid Benefits

In Mulherin v Department of Public
Welfare, legal counsel was retained by

Joseph Mulherin to assist him with his

application for Medicaid benefits. After

a Medicaid application and appeal

process that spanned a period of more

than five years, benefits were eventual-

ly approved retroactively to a certain

date, but not all the way back to the

effective date sought by Mulherin. A

penalty period had been incurred due to

some asset transfers to his nephew that

were found by DPW to be for less than

fair consideration. However, some

transfers made by Mulherin that had

been initially penalized by DPW were

later determined by DPW to have in fact

been made for fair market value. In

other words, no ineligibility period

should have been imposed on part of

the transferred funds. The

Commonwealth Court held that the

amount necessary to pay legal fees

should have been excluded from the

transfer penalty computation, enabling

benefits to be authorized back to an ear-

lier date than the date granted by DPW.

The court noted that Mulherin would

not have had to pay what the DPW

caseworker termed “exorbitant legal

fees” had the County Assistance Office

(CAO) properly calculated MA eligibil-

ity initially. The matter was remanded

to the ALJ for further proceedings to

consider whether the fees were in fact

for fair consideration. The Common-

wealth Court distinguished a debt

incurred for necessary legal fees from

other debts such as those incurred by an

applicant on a “spending spree.” The

court noted that a debt incurred because

of a need to retain legal counsel to pur-

sue an appeal of an improper calcula-

tion of MA benefits clearly qualifies as

good cause for not making resources

available for nursing facility care.

Mulherin v. Department of Public
Welfare, 935 A.2d 40 (Pa. Cmwlth.

2007). 

Treatment of

Jointly Owned

Property by

Medicaid

The case of

Lafond v.
Department of
Public Welfare
involved the sale

of excluded resi-

dent property that

had been owned

jointly between the Medicaid recipient

and his son. The father initially had

moved into his son’s Pennsylvania

mobile home, but it lacked the physical

accommodations necessary to provide

adequate care for the father. Together

they purchased a new house in

November of 2002 for $124,900, with

father contributing only his good credit

to the purchase by co-borrowing for the

mortgage. Title was held jointly

between father and son. The court

found that the son paid the mortgage

and all expenses for the property,

including some major repairs, from

January 2003 to September 2005. At the

time of the house purchase, the father

had Social Security of $1,000, but no

other assets. In March 2004, father

entered a nursing home and immediate-

ly qualified for Medicaid to pay for that

care. The son later sold the house while

father was still receiving Medicaid ben-

efits, but retained all the net proceeds of

$58,402.53 for himself, and did not

report the sale to the Department of

Public Welfare. The CAO eventually

found out about the sale and made a

referral to the Office of Inspector

General (OIG), the agency responsible

for pursuing collection activities when

overpayments of Medicaid benefits

occur. OIG sought repayment of

Pennsylvania Medicaid:

Long-Term Care Recent Developments

(Continued on Page 6)

Robert C.
Gerhard III
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$29,201.26, half of the net proceeds.

The son reasoned that he had paid for

everything related to the property, and

that since father contributed nothing to

the property, the sale proceeds belonged

entirely to him, not his father. On

appeal, the Department of Public

Welfare argued the law, that the father

had unreported property (the house pro-

ceeds), that the son held that property,

and that the amount exceeded the

father’s resource limit. When the father

sold the excluded resource (the resident

property) the cash proceeds that

belonged to the father pushed him over

the resource limit, resulting in an over-

payment of Medicaid benefits. The

Commonwealth Court upheld the deci-

sion of the Department of Public

Welfare’s administrative law judge.

While acknowledging the inequitable

result for the son, the court could not

disregard the clear statutory language

requiring the recovery of the overpay-

ment. 

The decision in Lafond makes clear

that titling real property jointly with a

parent can be a financially devastating

trap for the unwary. Sale of resident

property converts it from exempt to

non-exempt status from Medicaid’s per-

spective. Failure to timely report the

sale appears to have compounded prob-

lems for the Lafonds. Does this appear

to be the “right result?” Should not the

son who contributed to the upkeep of

the property at least have been reim-

bursed for the half of the out-of-pocket

maintenance costs from his father, the

non-contributing joint owner? Lafond v.
Department of Public Welfare, 933 A.2d

159 (Pa. Cmwlth. 2007).

Medicaid Annuities

The purchase of annuities to accel-

erate eligibility for public benefits to

pay for long-term care has been a mat-

ter frequently litigated in Pennsylvania.

In Ross v. Department of Public
Welfare, the applicant’s spouse (the

community spouse) purchased a single

premium, immediate annuity for

$418,026 and asserted that the income

stream was exempt for the benefit of the

community spouse. A financial compa-

ny that buys income streams evidently

offered to pay $202,364 for the annuity.

Following an appeal and fair hearing,

the administrative law judge held that

the annuity was an available resource
for purposes of determining the institu-

tionalized spouse’s eligibility for

Medicaid benefits, and was not to be

treated as income for the community

spouse, which would be exempt. If

treated as a resource, the annuity’s

value would render the applicant ineli-

gible for benefits. Quoting Mertz ex rel.
v. Houstoun, 155 F.Supp2d (E.D.Pa.

2001), the Commonwealth Court

refused to treat the Ross annuity as a

resource, and said that it would be for

Congress to close any perceived annu-

ity loophole, reversing DPW’s order.

Ross v. Department of Public Welfare,
811 A.2d 1076 (Pa. Cmwlth. 2007).

DPW’s petition for allowance of appeal

was denied on April 29, 2008.

Note: The annuity in Ross was pur-

chased prior to enactment of the Deficit

Reduction Act (DRA) of 2005 on Feb.

8, 2006. DPW argues that §6012 of the

DRA allows it to now treat such annu-

ities as resources, rather than income if

it wishes to do so. That provision of the

DRA states: “Nothing in this subsection

shall be construed as preventing a State

from denying eligibility for medical

assistance for an individual based on the

income or resources derived from an

annuity described in paragraph (1).”

Deficit Reduction Act of 2005, P.L.

1009-171. DPW understands this lan-

guage allows it to count an annuity as

either income or a resource, as it may

decide. 

Safe Harbor: DPW has made pub-

lic its position regarding the treatment

of annuities for the community spouse.

DPW will treat an annuity purchased

for the benefit of a community spouse

as income, exempt for the community

spouse, so long as the income generated

is in an amount that does not exceed the

community spouse’s monthly mainte-

nance needs allowance (MMNA), when

combined with that community

spouse’s other income, including 1.5

percent deemed income from the

spousal share of resources. 

The next case to watch for in this

area will involve a post-DRA annuity

and test DPW’s interpretation of the

DRA: that it has the ability under the

law to treat an annuity’s income stream

as a resource if it so chooses. ■

Robert C. Gerhard III limits his
Montgomery County practice to elder
law matters, primarily asset protection
from long-term- care costs. He is author
of Pennsylvania Medicaid, Long-Term

Care and Pennsylvania Medical

Lawsource, published by the George T.
Bisel Company, and can be contacted at
www.paelderlaw.net with comments or
questions.

Pennsylvania Medicaid: Long-Term Care Recent Developments

(Continued from Page 5)

The decision in Lafond
makes clear that titling
real property jointly with a
parent can be a financially
devastating trap for the
unwary. Sale of resident
property converts it from
exempt to non-exempt status
from Medicaid’s perspective.



By Robert C. Gerhard III

EFFECTIVE DATE

Personal Needs Allowance $45 July 1, 2007

MNO-MA Resource Limit $2,400

NMP-MA and PDA Waiver Resource Limit $2,000 plus $6,000 disregard

NMP-MA and PDA Waiver Program Income Limit $1,911 January 1, 2008
$2,022 January 1, 2009

Home Maintenance Allowance $664.40 January 1, 2008

Minimum Community Spouse Resource Allowance $20,880 January 1, 2008

Maximum Community Spouse Resource Allowance $104,400 January 1, 2008

Minimum Monthly Maintenance Needs Allowance $1,750 July 1, 2008

Maximum Monthly Maintenance Needs Allowance $2,610 January 1, 2008

Shelter Standard $525 July 1, 2008

Utility Monthly Allowances October 1, 2008

Utility Allowance, including heat: $491

Utility Allowance, non-heating $258

Utility Allowance, phone only $32

Medicare Part B Premium $96.40 2008 & 2009

Average Daily Private Pay Rate $227.61 January 1, 2008

Robert C. Gerhard III limits his Montgomery County practice to elder law matters, primarily asset protection from long-term
care costs. He is author of Pennsylvania Medicaid, Long-Term Care and Pennsylvania Medical Lawsource, published by the
George T. Bisel Company, and can be contacted at www.paelderlaw.net with comments or questions.
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Re-thinking the Simple Will

By Robert Clofine

Estate planning is about accumulat-

ing, preserving and transferring wealth.

Traditionally, the most significant

impediment to the transfer of wealth

had been the federal estate tax. As such,

the common focus of many estate plans

was to avoid federal estate taxes. With

married couples, this often meant estate

plans that created a “credit shelter” or

“bypass” trust upon the death of the first

spouse. The plan also required the cou-

ple to divide ownership of their assets

so that each spouse owned sufficient

assets in his or her name in order to

fund the “credit shelter” trust. The typi-

cal married couple had to engage in

such planning less than a decade ago

when the estate tax exemption was just

$650,000 and the S&P 500 index was

approaching 1,500.1 However, fewer

married couples currently face federal

estate taxes since the estate tax exemp-

tion has risen to $2 million and the S&P

500 index has fallen below 1,100.2 Now

that federal estate taxes are not a threat,

we habitually counsel our married

clients to own their assets as tenants by

the entireties and we draft simple wills.

Such plans, however, ignore the fact

that uninsured long-term care expenses

represent a significant obstacle to our

clients concerned with transferring

wealth to the next generation. Estate

plans based on simple wills may have

been satisfactory prior to the enactment

of the Deficit Reduction Act of 2005

(DRA) when “half-a-loaf” planning

allowed the family to preserve a signif-

icant portion of their wealth without any

advance planning. However, with the

adoption of the DRA, it may be time to

re-think the simple will.

The simple will was inappropriate

for federal estate tax planning because it

vested ownership of the married cou-

ple’s entire wealth in the surviving

spouse and thus

exposed the

estate to federal

estate taxes upon

the death of the

surviving spouse.

Like-wise, the

simple will

exposes the

entire estate to

the surviving

spouse’s uninsured long-term care

expenses. Perhaps an estate plan based

on principles similar to those traditional-

ly used to minimize federal estate taxes

is in order.

Consider a typical married estate

planning couple. They come to you to

discuss wills, powers of attorney and

health care proxies. They ask about

death taxes and they want to make sure

their children receive as much of their

wealth as possible. You explain that fed-

eral estates taxes are not an issue as

their net worth, including their

$200,000 residence, is just $500,000.

The conversation then turns to paying

for nursing home care. You discuss

long-term care insurance, and even

though the clients are generally healthy

and may be insurable, because they are

in their 70s, they consider the insurance

to be unaffordable. You explain the

DRA asset transfer rules and the couple

sees few options in the face of a strict

five-year lookback.3 Instead of doing

simple wills and sending them on their

way, consider whether a plan using an

“asset protection” testamentary trust for

the benefit of the surviving spouse

makes more sense.

Instead of a simple will that leaves

their entire estate to the survivor, they

could leave the residue of the estate to

an “asset protection” trust for the bene-

fit of the surviving spouse. Since this is

a trust created under a will, it is not sub-

ject to the trust transfer rules.4 The exact

terms of the trust could vary but, at a

minimum, the trust would be drafted

with a clear intent to supplement, rather

than supplant, benefits that would pay

for the surviving spouse’s long-term

care in the absence of the trust. The trust

could even include a trigger that would

cause the trust to terminate in favor of

the children if the surviving spouse

qualifies for Medicaid benefits.5 To

make the plan work regardless of the

order of death, the couple would also be

instructed to transfer their assets into

ownership as tenants in common so that

each spouse effectively owns one-half

of the combined estate.

Such a plan should include a mari-

tal agreement including mutual waivers

of the right to claim an elective share.

While the failure to claim the elective

share is treated as an uncompensated

transfer for Medicaid purposes,6 there

should be no transfer if the spouse has

made a valid waiver of that right during

the marriage.7 DPW might argue that

the agreement waiving the elective

share is a transfer and that the transfer

occurs on the death of the first spouse

and not on the date of the agreement

waiving the right. I would suggest,

however, that where you have mutual

Robert Clofine

Perhaps an estate plan based
on principles similar to those
traditionally used to minimize
federal estate taxes is in order.

Instead of doing simple wills
and sending them on their way,
consider whether a plan using
an “asset protection” testamen-
tary trust for the benefit of the
surviving spouse makes more
sense.

(Continued on Page 9)
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Re-thinking the Simple Will

waivers as a part of a comprehensive

estate plan done prior to any nursing

home placement, that the waivers are

done for valuable consideration and

should not be treated as an uncompen-

sated transfer of assets.  Even if the

waiver is treated as a transfer, the worst

case is that the surviving spouse would

receive one-third of deceased spouse’s

estate.

The obvious tradeoff for such a

plan is that it creates a more complicat-

ed estate settlement on the death of the

first spouse than the plan based on a

simple will. This may be perceived as a

disadvantage, but given the opportunity

to once again preserve “half-a-loaf,” the

potential savings may outweigh this

extra complexity.  ■

1 The estate tax exemption for deaths

occurring in 1999 was $650,000

and the S&P 500 index closed at

1,469 on Dec.31, 1999.
2 The estate tax exemption for deaths

occurring in 2008 is $2 million and

is scheduled to increase to $3.5 mil-

lion for deaths in the year 2009. Of

course, under current law the feder-

al estate and generation-skipping

transfer taxes (but not the gift

taxes) are repealed for 2010 but

come back with a $1 million

exemption in 2011. It seems unlike-

ly that the repeal and reversion to a

$1 million exemption will take

place. The S&P 500 index closed at

1,057 on Oct.6, 2008.

3 A five-year lookback applies to

gifts made on or after Feb. 8, 2006.
4 42 U.S.C. Section 1396p(d)(2)(A).
5 If the surviving spouse is the sole

beneficiary of the trust for life, then

the trust should qualify as a “sole-

use” trust for Pennsylvania inheri-

tance tax purposes and would not

be subject to tax on the death of the

first spouse unless the executor

elects otherwise. 72 Pa.C.S.A.

Section 9113. If the trust does not

qualify as a “sole-use” trust, then

Pennsylvania inheritance tax would

be due on the death of the first

spouse and a compromise would be

necessary.
6 Perna ex rel. Bekus v. Department

of Public Welfare, 807 A.2d 310

(Pa. Cmwlth. 2002)
7 Pursuant to 20 Pa.C.S.A. Section

2207, the right of election of a sur-

viving spouse may be waived,

wholly or partially, before or after

marriage or before or after the

death of the decedent.

Robert Clofine is a former chair of the
Elder Law Section. He can be reached
at (717) 747-5995 or clofine@
estateattorney.com

The obvious tradeoff for such
a plan is that it creates a more
complicated estate settlement
on the death of the first spouse
than the plan based on a simple
will. 
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During the month of October, the
Pennsylvania Bar Association, the
Pennsylvania Bar Trust Fund and 30
local bar associations across the state
undertook the public education cam-
paign, “How a Lawyer Can Help You.”
Following is an article the Elder Law
Section provided to the PBA in support
of their public relations initiative.    

By Robert Gerhard III and Ellen Wase

Until just a few years ago, the legal

needs of the “elderly” weren’t signifi-

cantly different from the needs of the

general population, and “elder law” was

an obscure niche legal practice.

But thanks to medical advances,

preventive health measures and

increased information on nutrition and

exercise, Americans are living longer,

healthier lives. For many, however, the

extended aging process does require

adjustments in living arrangements, and

thought needs to be given to developing

plans should the ability to live inde-

pendently become a challenge.

The Pennsylvania Bar Association

currently has more than 800 members in

its Elder Law Section. These attorneys

provide legal counsel and assistance to

those looking to the future, those for

whom the elder years are rapidly

approaching, and those currently deal-

ing with the struggles and unique com-

plications of “old age.” 

An elder law attorney deals with

long-term care planning, end-of-life

issues, housing assistance and options,

elder abuse, neglect and exploitation,

age discrimination in employment, vet-

erans’ benefits, services of the Area

Agencies on Aging, the legal rights of

residents of nursing facilities, and fed-

eral and state legislation affecting the

elderly.

Many potential clients ask, “When

should we consider meeting with an

elder law attorney?” Consider the fol-

lowing:

• Do you and your loved ones have a

power of attorney? This document

can ensure the proper handling of

financial and health care decisions

should you or a loved one become

unable to do so independently. The

terms of such a document should be

customized to delegate either limit-

ed or broad authority to family

members or trusted friends and pro-

fessionals. If necessary, in the

absence of a power of attorney, an

elder law attorney can assist a fam-

ily in pursuing guardianship in the

state Orphans’ Court.

• Do you suspect financial abuse? If

there is reason to believe that some-

one has misappropriated an elderly

person’s money, legal action can be

initiated to force the return of funds.

• Are you or a loved one considering

a move? Elder law attorneys regu-

larly review contracts from in-home

care agencies, assisted living facili-

ties, nursing homes, and continuing

care retirement communities

because they are familiar with the

unique issues associated with these

contracts.

• How can assets be protected? Elder

law attorneys have a working

knowledge of the very complex

federal and state Medicaid laws that

govern access to benefits for long-

term care. There are differences in

the laws of eligibility for single and

married individuals. There is some

asset protection available for a mar-

ried senior who lives at home while

a spouse lives in a nursing home.

There are some circumstances in

which assets can be transferred to

others without causing adverse

effects on Medicaid applications.

Elder law attorneys can explain the

options.

• Can family members be compensat-

ed for providing care? Family

members often lose income-

producing employment to care for a

loved one living in his or her own

home. Elder law attorneys can

explain when these caregivers may

be compensated.

Elder law attorneys also are con-

cerned about current and future legisla-

tion impacting the elderly. Members of

the Pennsylvania Bar Association Elder

Law Section aggressively track the

numerous pending bills that could affect

seniors. They talk regularly with state

lawmakers and with representatives of

the Department of Public Welfare to

ensure that the interests of the elderly

are protected.  ■

Robert Gerhard III and Ellen Wase are
members of the Pennsylvania Bar
Association’s Elder Law Section. The
state  association, the Pennsylvania Bar
Trust Fund and 30 local bar associa-
tions are currently offering a free
brochure, “How a Lawyer Can Help
You,” with information about the smart
use of legal services. The brochure is
available at www.pabar.org and by call-
ing 1-888-799-4557.
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Elder Law: What It Means to You and Your Future

Robert C.
Gerhard III

Ellen Wase
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By Leslie Wizelman,
Certified Elder Law Attorney

As my Elder Law Practice has

evolved, I realized that I was not clos-

ing many files. My clients were con-

stantly raising new issues or requiring

updated plans for their elder care and

my representation was continuing to

death, and even after death, with the

estate administration. My clients were

clients for life. 

In the course of my representation

of my elder clients, I also recognized I

was being asked for advice regarding

issues beyond my legal expertise or

matters just too time consuming for me

to address. Questions were being asked

about available home care and appro-

priate placement options. Issues about

quality of care problems at the facilities

were constantly being raised. And then

there were the inevitable insurance and

billing mix-ups, topped off with all of

the problems associated with the new

Medicare Part D Prescription drug plan. 

Life Care Planning is a method of

practicing Elder Law that has solved my

problems. I first learned of this method

by attending the National Academy of

Elder Law Attorney’s (NAELA) confer-

ences and hearing Tim Takacs, a

Certified Elder Law Attorney from

Nashville, speak about how he meets

the needs of his clients as they travel

through the maze of the Elder Care

Continuum. He talked about the nurses

and the social workers he employs as

“Care Coordinators “and of the rela-

tionship he builds with his clients. It

sounded a lot like what I was doing any-

way, but without the Care Coordinator.

Intrigued, I traveled to Nashville to

attend one of Tim’s intensive weekend

conferences to learn more about Life

Care Planning. There I met his staff and

we discussed the details of how this

kind of practice works and the philoso-

phy behind it.

Needless to

say, I returned to

Pennsylvania com-

mitted to the con-

cept and deter-

mined to change

my practice of law

to follow this

model. That was

over two years ago

and I have never

looked back.

So, what exactly is Life Care

Planning? While traditionally people

come to Elder Law attorneys with the

expectation of asset protection planning

and assistance with Medicaid eligibility

and estate planning matters, the fami-

lies’ primary goal is to ensure their

loved ones receive quality care for the

rest of their lives. The family is usually

overwhelmed with all of the issues

involved in caring for an incapacitated

loved one. Upon further discussion, you

will hear that protecting assets is a sec-

ondary concern, but the clients were not

aware than an attorney could assist

them with their primary goal. In most

instances they would have been correct.

But now, as a Life Care Planning Law

Firm, I can assist them with their pri-

mary goal of obtaining quality care.

That is where an Elder Care

Coordinator comes in. The Elder Care

Coordinator can be a social worker or

nurse employed by the law firm who is

client-focused and who will assist the

family to use their resources appropri-

ately to enhance the quality of life of the

incapacitated client while allowing the

family to enjoy quality time with their

loved one without sacrificing their own

family, time and money.

The Elder Care Coordinator first

assesses the needs of the elder client

and of family members involved in the

case and then develops a care plan that

addresses the quality of life issues for

the incapacitated family member. This

involves making the incapacitated per-

son’s physical surroundings safe, appro-

priate and as comfortable as possible. It

also involves facilitating continued

social interactions with family members

and friends. 

The Care Coordinator will evaluate

the durable medical equipment and

adaptive equipment that may be needed

and make recommendations to the fam-

ily and assist with obtaining doctor’s

orders for the necessary equipment. The

Care Coordinator will look at other

needs — whether the client is in the

home or in a facility. 

One of the most important roles of

the Care Coordinator is working with

the professional caregivers on a peer

level which, most of the time, removes

the hostility facilities normally feel

when a lawyer arrives on the scene. The

Care Coordinator reviews the client’s

medical chart and progress notes,

understands the medical plan of care

and can easily assess the appropriate-

ness of the plan. When the family

notices lapses in care, the Care

Coordinator can easily address and

resolve the issues informally, without

confrontation. Care Coordinators attend

the regular care conferences with or

without the family members and will

ask for special conferences when the

need arises. In this way, the family does

not have to take on an adversarial role

with the care providers and can enjoy

quality time with the loved one in a less

stressful environment. Most important-

ly, the quality of care provided to the

client is enhanced by the services of the

Elder Care Coordinator. 

One way to look at the Care

Coordinator’s role in an attorney’s

office is to compare it to the role of the

life care planner in a personal injury

attorney’s office. A PI attorney would

be significantly handicapped in prepar-

PBA Elder Law Section Fall 2008
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(Continued on Page 12)
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ing a fair settlement demand without the

assistance of a life care planner who can

assess the current and future needs of an

accident victim. With a life care plan in

hand, the PI attorney is able to provide

appropriate advocacy. It is not uncom-

mon for a PI attorney to have a life care

planner on staff, which is no different

than an Elder Law attorney having a

Care Coordinator on staff. The differ-

ence between the PI attorney and the

Elder Law attorney is that the PI attor-

ney will have concluded her advocacy

once the settlement is received, whereas

the Elder Law attorney will have to con-

tinue to work throughout the life of the

client to make sure that the client’s legal

rights are not ignored and that quality

care continues. To this end, input from a

Care Coordinator is as crucial to an

Elder Law attorney as input from a life

care planner is to a PI attorney.

Another variable in promoting the

quality of life of our clients is continued

family involvement. A simple visit from

a family member, a kiss, a hug or just a

call can be the difference between a

good day and a bad day to our clients.

Family members are often over-

whelmed with their own immediate

family needs and careers. When an

elder needs help, the family members

will often devote their limited time to

management of the care needs, rather

than spending quality time with their

loved one. What is more important to

the incapacitated person: time spent by

family members researching and apply-

ing for Medicaid, arguing with nursing

home staff and dealing with medical

and insurance issues or time spent

together, sharing a meal, sharing some

memories, or listening to complaints

when no one else will? An Elder Law

attorney, with the help of a Care

Coordinator, can remove the burdens of

planning and financing for the proper

care of the client, thus allowing family

members quality time to spend with

each other. The planning process and

advocacy of the Care Coordinator with

the attorney in the background frees the

family from dealing with the multiple

issues that prevent family members

from sharing time with their loved one. 

Family members often feel

depressed, helpless and guilty, which

can drive them away from visiting their

loved one, which in turn leads to isola-

tion. A Care Coordinator will be on the

lookout for these symptoms and will

educate all family members on the

issues, including the fact that it is not

the family’s fault that their loved one is

in a facility. We encourage all of our

family members to attend a Caregiver’s

Support Group which meets twice each

month and is facilitated by a staff mem-

ber from my office. In this way the fam-

ily members of our clients have become

a support for each other and have avoid-

ed the isolation that so often is evident

in family caregivers, especially spous-

es, who have no life outside of caring

for their family member. 

Two years ago I hired my first Care

Coordinator, who happens to be a

Registered Nurse named Jane Russell,

whose name always brings a smile and

a memory to our clients — especially

the men. She came to me with 27 years

of experience in nursing home care,

home health and hospice. She has

resolved innumerable problems for our

clients in a nonadversarial manner. The

addition of Jane to my staff was not

only a sound business move, but more

importantly gave me the ability to effec-

tively advocate for my clients and to

significantly enhance the services I pro-

vide for them in meeting their ultimate

goal of quality care for their family. I

now have the ability and the resources

within my law firm to address the ongo-

ing issues and concerns raised by my

clients.

Life Care Planning is a holistic

method of practicing Elder Law that

involves assessing our clients’ needs

and assisting them in meeting those

needs, both now and in the future. It is

an “elder-centered” practice that assists

our clients with not only their tradition-

al legal needs but also with the practical

aspects of navigating the long-term care

maze. 

In 2006, the Life Care Planning

Law Firms Association was formed. Its

members are law firms that have adopt-

ed this method of practice. Its mission is

to provide support, education and mate-

rials to law firms engaged in the prac-

tice of life care planning. I encourage

you to visit its Web site at

www.lcplfa.org to learn more about this

practice and to locate a Life Care

Planning Law Firm near you.  ■

Leslie Wizelman is a Certified Elder
Law Attorney admitted to practice in
Pennsylvania, New York and Florida,
with her office located in the heart of
the Endless Mountains, Wyalusing. Her
Web site is www.lesliewizelman.com.
Leslie can be reached at wizelman@
epix.net or (570) 746-3844.
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to an Elder Law attorney
as input from a life care
planner is to a PI attorney.
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By Timothy W. Smith

One of our Clinic’s clients noticed

a note on her door with a telephone

number asking her to call. Without

knowing exactly what it was about, she

called the number and a man on the line

asked if he could come to her home to

tell her about a product that he said

would benefit her. What was the prod-

uct? A 20-year deferred annuity, costing

her a big chunk of her savings, $75,000. 

At the time of the sale, our client was in

her mid-80s and still living at home,

despite health problems that would

have been obvious to the salesman. The

annuity would begin payments to our

client when she well over 100 years in

age. The annuity contract included a

10-year penalty period, during which

our client would not be able to cash the

annuity without losing a large portion

of her principal.  

Our client had already been diag-

nosed with dementia when she suc-

cumbed to the pitch of the annuity

salesman in her home. Her physical and

mental health has steadily worsened;

she cannot afford to wait for the annu-

ity’s penalty period to elapse.  When

her agent brought the matter to the

attention of Penn State’s Elder Law and

Consumer Protection Clinic, at first it

appeared to be too late under the terms

of the contract to cancel the agreement

without penalty. 

My research took me to the

Pennsylvania’s Unfair Trade Practices

and Consumer Protection Law, which

gives our client and others in the same

situation the needed escape from this

financial “prison.”  The statute lists 20

specific practices deemed to be unfair

trade practices, plus a general catchall

provision sanctioning those who have

been “Engaging in any other fraudulent

or deceptive conduct which creates a

likelihood of confusion or of misunder-

PBA Elder Law Section Fall 2008

Escape from “Alcatraz”: a/k/a an Inappropriate Annuity

The Penn State Elder Law and Consumer Protection Clinic

Penn State’s Elder Law and Consumer Protection Clinic represents adults

aged 60 and over on a variety of issues including:

• Access to health and long-term care

• Planning for incapacity

• Consumer protection, including contract review and response to

predatory sales and scams

• Income protection and debt management

• Protection from financial exploitation

The students take classes on law and aging policy under the direction of

Professor Katherine Pearson and work in the clinic with practicing attorneys,

including Nichole Walters, Douglas Roeder, Mark Allshouse and Trisha

Cowart, who have expertise on key issues frequently faced by older adults.

standing.” 73 P.S. §201-2(xxi) (West

2008). When the agreement is for the

sale of goods or services over $25 and

the sale is a result of contact with the

purchasing party in his or her home, the

statute also requires a very specific

written notice to be given as part of the

agreement. See 73 P.S. §201-7 (West

2008). The seller must use a statutory

format to advise the purchaser he or she

has three days to cancel the sale. The

statute also indicates that the three-day

cancellation period does not begin to

run until the buyer receives the notice

form. In our case, the annuity salesman

had provided no such notice, and thus

the time to cancel was still available

under Pennsylvania law. 

The interesting development is

how Section 201-2, the general list of

unfair practices, and Section 201-7, the

rescission provision, can be used

together. Rescission or cancellation

alone would not be a huge deterrence to

the insurance companies from continu-

ing the practice of selling these types of

annuities to elderly individuals, as they

have still had the benefit of the money

for the time it is in their possession.

Fortunately for our client, Pennsylva-

nia’s Superior Court  has held that a

seller’s refusal to cancel, once a proper

request is received by the seller (the

cancellation request having been made

by us as the buyer’s attorney, at the

direction of her agent), constitutes an

unfair trade practice that falls under the

catch-all provision discussed earlier.

See Culbreth v. Miller, Inc., 477 A.2d

491, 500-501 (Pa. Super. 1984). The

annuity seller’s final mistake was

ignoring our polite but firm request for

rescission of the clearly inappropriate

annuity. As a result, our client’s demen-

tia will not likely be a barrier to her

recovery of damages, including the

potential for statutory treble damages,

under the Unfair Trade Practices and

Consumer Protection Law.  ■

Timothy W. Smith is a Certified Legal
Intern at the Elder Law and Consumer
Protection Clinic, Penn State Dickinson
School of Law.
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Gov. Edward G. Rendell [has]

announced the appointment of John

Michael Hall to serve as acting secre-

tary of the Pennsylvania Department of

Aging.

In January 2007, Rendell appointed

Hall to lead Pennsylvania’s Office of

Long Term Living, which operates

under the departments of Aging and

Public Welfare.

“Mike Hall has demonstrated

tremendous leadership while directing

the Office of Long Term Living and his

new role as secretary of Aging is a per-

fect extension of that great work,”

Rendell said. “Mike will build upon our

continuing efforts to ensure that

Pennsylvania’s system of services to

older adults remains effective and

strong while meeting the changing

needs and desires of the citizens we

serve.”

As secretary of Aging, Hall will

oversee the provision of Lottery-funded

services and benefits to older

Pennsylvanians, which include the

PACE/PACENET prescription pro-

grams, family caregiving, transporta-

tion, home and community based serv-

ices, Alzheimer’s programs, health and

wellness education, senior community

centers and nutrition programs, adult

day services and protective services for

older people at risk of abuse or neglect.

Many of the services are provided

through the state’s 52 Area Agencies on

Aging.

Hall is a nationally renowned

expert in long term care and helped lead

efforts in other states to rebalance their

long term care systems. He was recruit-

ed by Rendell to develop innovations to

reduce reliance on nursing facilities,

and to make Pennsylvania a national

leader in home and community based

services to support seniors and people

with disabilities to live independently,

and have control over their services.  

Hall is successfully leading an

effort to strategically coordinate and

unify all long-term living services

across Aging and Public Welfare, which

was recently officially established

through an executive board resolution.

Hall is committed to placing an empha-

sis on high quality customer service and

increased consumer control.  

Highlights of Hall’s accomplish-

ments in Pennsylvania include: 

• Helped to pass Act 56, establishing

assisted living as a licensed service in

Pennsylvania. He is currently oversee-

ing the effort to complete the regulatory

process so that Pennsylvanians can take

full advantage of this growing long term

living service, and know what they are

purchasing.

• Spearheaded ongoing efforts to

build a system to integrate the Medicare

and Medicaid payment systems to

improve care for older citizens

• Successfully promoted

Pennsylvania’s unprecedented effort to

equalize funding increases across all

systems of long term living, including

community and facility-based care. 

• Oversaw development of a highly

successful nursing home transition pro-

gram, moving nearly 2,500 people since

March 2007. Pennsylvania is a national

leader in providing support to people

who wish to relocate to the community

from nursing homes.

• Established a first-of-its-kind train-

ing institute for assuring highly qualified

staff working in the long term living sys-

tem.  

• Created a quality assurance bureau

to assure efficient and effective use of

tax dollars which support Pennsylvani-

ans with disabilities and seniors.

• Expansion of home and community

based services by growing the program

approximately 10 percent since he

began.

Before joining the Rendell admin-

istration, Hall served as deputy com-

missioner for Health, Integrated Access

and Strategy in the Maine Department

of Health and Human Services. Hall

also held a number of executive-level

positions in the Vermont Agency of

Human Services and Vermont’s

Department of Aging and Disabilities. 

He also has substantial legal expe-

rience, having worked at Vermont Legal

Aid Inc. from 1982 to 1996, serving as

state ombudsman, and director of the

Elderly Law Unit.  

Hall is a Master’s graduate and fel-

low from the Rutgers University

Eagleton Institute of Politics. He

received his J.D.1 from the Washington

University of St. Louis School of Law

and a B.A. in political science and eco-

nomics from Blackburn College in

Illinois.

Hall’s appointment is effective

Nov. 1. He will succeed Nora Dowd

Eisenhower, who resigned to return to

the private sector.  ■

From a press release from the
Pennsylvania Department of Aging,
Oct. 10, 2008. For more information
visit www.aging.state.pa.us. 
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By Dr. Amiram Elwork

The main complaint that the vast

majority of lawyers have about the

practice of law, and the one they think

contributes most to their stress levels, is

the amount of time they spend on work

at the expense of all other activities. The

pain and costs that such time pressures

create are significant and obvious.

Among other things, the constant work-

load stress leaves them with inadequate

time for themselves and their families,

and can have significant physical and

mental health consequences. 

For these and other good reasons,

the words “time management tech-

niques” are excellent at getting lawyers’

attention. The idea is simple and logi-

cal. If you are a victim of a time famine,

what you need to do is become more

efficient at doing your work. Having

done that, you can finish your work and

have some time left over for a personal

life. Indeed, the numbers are very con-

vincing. Did you know that if you could

work a little more efficiently so as to get

one additional hour’s worth done each

day, that would give you an extra 20-25

hours each month? For most of us, cut-

ting out one hour of inefficiency per day

is not that difficult to accomplish. Think

of all that you could do with that extra

time!

Interruptions, Procrastination &

Ineffective Delegation

Throughout the day and often without

our full awareness, most of us experi-

ence and participate in a number of

costly time wasters. The three that I find

most useful to focus on are interrup-

tions, procrastination and ineffective

delegation. Allow me to illustrate each

of these.

It is very difficult to

resist a ringing

phone or a colleague

who pops into your

office and asks, “Got

a minute?” Yet, these

types of interrup-

tions waste so much

time that you must

resist them. Not only

does the interruption

itself take you away

from important work, but afterward

there is a significant time-lag in regain-

ing your previous level of concentra-

tion. The usual advice given to solve

this problem is very simple: Whenever

possible, do not allow important work

to be interrupted. 

Procrastination is such a common

habit that some people have actually

come to consider it as an adaptive trait.

A few lawyers I know think of it as an

art form. This faulty logic is expressed

when some of us say, “I work better

under pressure.” In reality, it would be

more accurate to say, “I work more effi-

ciently when I don’t procrastinate.

Unfortunately, that usually happens

when time has run out and I have no

choice but to stop procrastinating. I

wish I could stop procrastinating when I

am not under pressure.”  

Do you see the difference? By def-

inition, you work more efficiently and

think more clearly when you do not

procrastinate. Time pressure does not

improve your performance; it simply

forces you to stop procrastinating. Your

peak performance, however, is likely to

occur when you do not procrastinate

and are not under time pressure as well.

Not only is this preferable for health

reasons, but it is also more likely to

prevent mental errors and increase cre-

ativity. 

An inability to effectively delegate

work also can be a most debilitating and

time-wasting habit. Do you live by the

rule that the way to get things done right

is to do them yourself? Does everything

your staff produces have to be reviewed

by you? Do you get accused of being

too perfectionistic, critical and control-

ling? If your answer to any of these is

“yes,” it is likely that you are an inef-

fective delegator. 

It means that you cannot maximize

your achievement through the efforts of

others, which in turn means that you are

limiting the extent to which you can

leverage your talents. In short, you will

find it difficult to manage other people

and are doomed to being a worker bee.

That is, you are more likely to work

longer hours and may be less likely to

earn the higher levels of income.

Easy To Say, Not To Do

Unfortunately, following this

advice is not that easy. Although behav-

ioral tips on interruptions, procrastina-

tion and delegation are the subject of

many books on time management, they

are difficult to effectuate until you rec-

ognize the psychological changes you

will need to make first. That is, people

who cannot control these behaviors

commonly have unconscious motives

that pull them in the opposite direction.

Until you confront these motives, noth-

ing will change.
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That is, people who cannot
control these behaviors
commonly have unconscious
motives that pull them in the
opposite direction. Until you
confront these motives,
nothing will change.
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For example, some people are

reluctant to stop others from interrupt-

ing them because they are afraid of

being offensive, and in turn, of being

rejected. In addition, there are those

who allow themselves to be interrupted

because they cannot stand the suspense

of not knowing what other people want,

and have a difficult time resisting their

own curiosity. Interruptions make some

of us feel important, and they help jus-

tify another major time waster, namely

procrastination.

A common reason people procras-

tinate is out of a genuine lack of inter-

est in their work. You say to yourself,

“This is going to be boring!” In turn,

this leads to thoughts about your whole

identity and whether your life is fulfill-

ing. Such thoughts may trigger a vari-

ety of emotions, including anger, frus-

tration and guilt. Again, instead of con-

fronting your thoughts and emotions in

a constructive manner, you reduce the

emotional pain by simply avoiding the

boring task. 

Another common emotion procras-

tination avoids is fear of failure. For

example, a typical scenario might pro-

ceed as follows: You look at a file and

say to yourself, “This is a difficult

case.” The underlying implication is

that you are going to fail, and that trig-

gers fear. Instead of confronting your

original premise and all of its corollar-

ies (e.g., “I’m not a good lawyer.”), you

get rid of the emotional pain by avoid-

ing the task. Fear of failure can also be

an underlying reason for an inability to

delegate effectively. People with this

disability tend to exhibit perfectionism

(fear of mistakes), excessive feelings of

responsibility for everything, lack of

confidence in others, need for control

and fear of being controlled, fear of

competition from employees, etc. 

To change your time wasting

habits, you need to uncover the under-

lying psychological motives that pre-

vent you from becoming efficient. Try

disallowing your typical behaviors a

few times and record your resulting

thoughts and emotions. Once you fully

understand the psychological dynamics

involved, try to evaluate their validity.

For example, you might repeatedly ask

yourself: “Is it really true that if I don’t

respond to every interruption immedi-

ately, people will reject me?” After you

recognize the illogic of your habitual

thoughts and emotions, you can work

on replacing them with more adaptive

ones. After many repetitions, your old

habits will dissipate. 

The techniques I have described

are effective, but they are difficult to

implement. Dealing with your underly-

ing thoughts and emotions can be

painful and tedious and it may be

among the most difficult things you

will ever do. However, if you can main-

tain your patience, and assume that

progress will be measured in small

steps, your efforts will be very worth-

while.

It Won’t  Get You A Life

There is one other thing I should

mention. Learning how to manage your

work more efficiently will not necessar-

ily result in your having more time for

a personal life. Time management tech-

niques will only make you more effi-

cient. They will not automatically result

in your working less. If you are a

workaholic functioning in a workaholic

environment, becoming more efficient

will simply mean that you will be com-

pleting more work than ever before. In

fact, many lawyers already know this

and tend to unconsciously resist becom-

ing efficient time managers, fearing

that all that will do is get them an even

larger load of responsibilities.

In order to get a life outside of

work, you have to delve into the psy-

chological motives that underlie your

workaholic habits in the first place and

evaluate their validity. You have to

develop a different set of priorities and

understandings about who you are,

what “success” means, and what you

really value and want out of life. These

have to be more than socially desirable

verbalizations; they have to permeate

your core. But, in order to even think

about these things, you need to set aside

some time. It also takes courage!  ■

Amiram Elwork, Ph.D., is the author of
Stress Management for Lawyers. He
practices psychology in the
Philadelphia area and devotes a por-
tion of his time to counseling attorneys,
providing consultation services to law
firms, and conducting seminars
designed to enhance the psychological
skills of lawyers. Contact him at (215)
661-9330 or aelwork@ vorkell.com.

Copyright (c) 2008 by Amiram Elwork,
Ph.D.
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To change your time wasting
habits, you need to uncover the
underlying psychological
motives that prevent you from
becoming efficient.
Try disallowing your typical
behaviors a few times and
record your resulting thoughts
and emotions. 
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Help With Your PBA Elder
Law Section Listserv

To subscribe, login on the PBA

Web site with your PBA member

username and password, select the

“Committees /Sections” tab, then

the “Sections” tab, then the “Elder

Law Section” tab, then the “Listserv

Sign-Up” tab. The subscription

form can also be accessed directly

at www.pabar.org/public/listserv

form.asp.

Once subscribed to the listserv, you

will get the following confirmation

message:

“File sent due to actions of
administrator

traci.raho@pabar.org.”

To send a message to members of

the listserv, address your e-mail to

elder@list.pabar.org.

To reply only to the sender, hit

“Reply,” and type your personal

reply to the sender. This response

will only go to the sender, not to the

entire listserv membership. You can

manually add other recipients out-

side of the sender or the member-

ship.

To reply to the entire listserv

membership, hit “Reply to All,”

and type your response. This

response will go to the sender and to

the entire listserv membership.

To unsubscribe, send a message to

listserv@list.pabar.org with “unsub-

scribe elder” in the body.

To change your e-mail address,

you must unsubscribe the old e-mail

address using the old e-mail address

and subscribe the new e-mail

address using your new e-mail

address. Sending an e-mail to the

list will not change your e-mail

address on the listserv.

For customer service, contact

Traci Raho, PBA internet coordina-

tor, (800) 932-0311, Ext. 2255.  ■
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Contact
the Editors

Thanks to the Section members

and others who contributed to this

newsletter. It would not be possible

without your help.

We are sure you will agree that

the newsletter is one of the most

valuable benefits of membership in

the Section.

We need your help to continue

providing this high-quality resource.

Please contact the editors with your

offerings for publication, your

request to be involved and with any

suggestions in general.

After publication in this PBA

Elder Law Section newsletter

(which may be reproduced and

adapted for, distributed by, dis-

played in and copied in microfilm,

microfiche, electronic data retrieval

systems, legal research services, and

Web sites with which the

Pennsylvania Bar Association is

contracted), all rights to articles and

their subsequent use revert to the

individual authors noted.

Robert C. Gerhard III, Editor

Gerhard & Gerhard

222 S. Easton Rd., Suite 104,

Glenside, PA 19038-3918

(215) 885-6785

rgerhard@paelderlaw.net

Ellen Wase, Co-editor

Wase & Wase

123 S Broad St Ste 2170

Philadelphia, PA 19109-1024

(215) 732-3426,

ellen.wase@verizon.net

Julian Gray, Co-editor

Springer Bush & Perry PC

500 Cherrington Pkwy Ste 420

Coraopolis, PA 15108-4749

(412) 269-4200,

jgray@springerlaw.com


