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INTRODUCTION

Domestic and family violence is a pervasive and frequently lethal problem that challenges
society at every level. Violence in families is often hidden from view and devastates its

victims physically, emotionally, spiritually and financially. It threatens the stability of the
family and negatively impacts on all family members, especially the children who learn from
it that violence is an acceptable way to cope with stress or problems or to gain control over
another person. It violates owr communities' safety, health, welfare, and economies by
draining billions annually in social costs such as medical expenses, psychological problems,
lost productivity and intergenerational violence.

Domestic and family violence must be teduced and prevented. When it occurs we must
intervene effectively Our best hope to do so requires strong public policy against domestic
and family violence and begins with appropriate legislation to that end. Leadership,
communication and coordination are critical among legislators; government administrators,
law enforcement; courts and their gatekeepers; attorneys; the medical and health care
community; advocates and providers of services to victims; corrections and providets of
treatment for offenders, educators, and volunteers.

Recognizing the critical importance of legislation, in 1991 The National Council of Juvenile
and Family Court Judges, with the geneious support and commitment of the Conrad N.

Hilton Foundation, undertook the challenge of drafting a Model State Code on Domestic and
Family Violence through its Family Violence Project. The Model Code was developed with
the collegial and expert assistance of an advisory committee composed of leaders in the

domestic violence field including judges, prosecutors, defense attoineys, matrimonial

lawyers, battered women's advocates, medical and health care professionals, law
enforcement personnel, legislators, educators and others. Hard choices and necessary
compromises were made during three years of intense work. In two instances alteinative

solutions were set forth. The commentary accompanying the Code is descriptive while the
appendices contain selected source materials. Throughout the discussions and Code itself,
due process and fairness were paramount. Because this is a Model Code each chapter and
section can be independently assessed and accepted or modified.
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MODEL CODE ON
DOMESTIC AND FAMILY VIOLENCE

CHAPTER 1

GENERAL PROVISIONS

Section 101. Construction.
The Model Code on Domestic and Family Violence must be construed to promote:

1. The protection and safety of all victims of domestic or family violence in a fair, prompt, and
effective manner; and
2. The prevention of future violence in all families.

COMMENTARY

The Model Code was ciafted to facilitate parallel statutory development with respect to domestic and family violence
among the States and the District of Columbia The enactment of similar codes by all jurisdictions will enhance both
the uniformity and quality of justice for victims and perpetrators of domestic and family violence throughout the nation

Sec. 102. Definitions.
Unless the context otherwise requires, as used in the Model Code:

1. "Domestic or family violence" means the occurrence of one or more of the following acts
by a family or household member, but does not include acts of self-defense:
(2) Attempting to cause or causing physical harm to another family or household member;
(b) Placing a family or household member in fear of physical harm; or
(c) Causing a family or household member to engage involuntarily in sexual act1v1ty by
force, threat of force, or duress.
2. "Family or household members” include:
(a) Adults or minors who are current or former spouses,
() Adults or minors who live together o1 who have lived together;
(¢) Adults or minors who are dating or who have dated;
(d) Adults or minors who are engaged in or who bave engaged in a sexual relationship;
(e) Adults or minots who are related by blood or adoption;
(f) Adults or minors who are related or formerly related by marriage;
(g) Persons who have a child in common; and
(h) Minor children of a person in a relationship that is described in paragraphs (a)
through (g).
3. "Program of intervention for perpetrators” means a specialized program that:
{a) Accepts perpetrators of domestic or family violence into treatment or educational classes
to satisfy cowst orders;
(b) Offets freatment to perpetrators of domestic or family violence; or
(c) Offers classes or instiuction to perpetrators of domestic or family violence.
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CHAPTER 2

CRIMINAL PENALTIES AND PROCEDURES

Sec, 201. "Crime involving domestic or family violence" defined.
Mmmmmﬂ—mrwm&nﬂrmmm—membe%
commits one or more of the following crimes against another family or household member:
Arson;

Assault Offenses (Aggravated Assault, Simple Assault, and Intimidation);

Burglary, Breaking and Entering;

Destiuction, Damage, Vandalism of Property;

Homicide Offenses (Murder and Nonnegligent Manslaughter, Negligent Manslaughter, and
Tustifiable Homicide);

Kidnaping, Abduction;

Sex Offenses, Forcible (Forcible Rape, Forcible Sodomy, Sexual Assault with an Object, and
Forcible Fondling);

8. Stolen Property Offenses;

0. Weapon Law Violations;

10, Discrderly Conduet;-

11 Family Offenses, Nonviolent ;

12. Stalking;

13. Trespass of Real Property; and

14. State to add any other.

hof o

N

COMMENIARY

This section enumerates the 1ange of criminal conduct employed by many perpetrators of domestic or family violence.
The Model Code offers this detailed list to underscore the breadth of violent crimes and fear-inducing or harmful conduct

undertaken by perpetiators of domestic or family violence

Drafier's Note: Crimes were Hsted using the classifications.of Group A and Group B Offenses in the National Incident-
Based Reporting System (NIBRS), 1992 edition of the Uniform Crime Reporting Handbook (Federal Bureau of
Investigation, Uniform Crime Reports, Washington, D.C 203535). The list of crimes encompassed within the definition
of "crimes invelving domestic or family violence” may be altered by state code drafters and must be modified to conform

to a state's system of classification

Sec. 202, Violation of certain orders for protection is misdemeanor.
Violation of one of the following orders issued in accordance with paragraph (a), (b}, (c), or (d) of
subsection 3 of section 305, paragraph (a), (b), (¢), (d), or (e) of subsection 2 of section 306, or
paragraph (a) of subsection 3 of section 306, respectively, is a misdemeanor:
1. An order enjoining the tespondent from threatening to commit or committing acts of
domestic or family violence against the petitioner or other family or household member.
2. An order prohibiting the respondent from harassing, annoying, telephoning, contacting, ot
otherwise communicating with the petitioner, directly or indirectly.
An order removing and excluding the respondent from the residence of the petitioner.
4. An order requiring the respondent to stay away from the residence, school, place of
employment, or a specified place frequented regularly by the petitioner and any named

d
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"If you are the victim of domestic or family violence and you believe that law enforcement

protection is needed for your physical safety, you have the right to request that the officer

assist in providing for your safety, including asking for an emergency order for protection.

You may also request that the officer assist you in obtaining your essential personal effects

and locating and taking you to a safe place, including but not limited to a designated meeting
——place for-a-shelter;a-family-member’s or a filend's residence,-or-a similar place of safety If ..

you are in need of medical treatment, you have the right to request that the officer assist you

in obtaining medical treatment. You may request a copy of the report at no cost from the law

enforcement department.

You may ask the prosecuting attorney to file a criminal complaint. You also have the right

to file a petition in insert name of court requesting an order for protection from domestic or

family violence which could include any of the following orders:

(a) An order enjoining your abuser from threatening to commit or committing fimther acts
of domestic or family violence;

(b) An order prohibiting your sbuser fiom harassing, annoying, telephoning, contacting or
otherwise commumicating with you, directly or indirectly;

(¢) An order removing your abuser from your residence;

(dy An order directing your abuser to stay away from your residence, school, place of
employment, o1 any other specified place frequented by you and another family or
household member;

(e) An order prohibiting your abuser from using or possessing any {irearm or other weapon
specified by the court;

() An order granting you possession and use of the automobile and other essential personal
effects;

(2) An order granting you custody of your child or children;

(b} An order demying yowr abuser visitation,

() An order specifying arrangements for v1s1tat10n mcIudmg Tequiring supezwsed
visitation; and

() An order requiring your abuser to pay certain costs and fees, such as rent or mortgage
payments, child support payments, medical expenses, expenses for shelter, court costs,
and attorney's fees.

The forms you need to obtain an order for protection are available from the insert clerk of

the court or other appropriate person. The resources available in this community for

information relating to domestic and family violence, treatment of injuries, and places of
safety and shelters are: insert list and hotline numbers. You also have the right to seek
reimbursement for losses suffered as a result of the abuse, including medical and moving
expenses, loss of earnings or support, and other expenses for injuries sustained and damage
to your propeity. This can be done without an attorney in small claims court if the total
amount claimed is less than fill in the amount required by statute.™

3 The written notice:

(a) Must not include the addresses of shelters, unless the location is public knowledge.

(b) Must be provided in the native language of the victim, if practicable, when the native
language of the victim is not English.
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or more opposing persons, the officer shall evaluate each complaint separately to determine
who was the primary aggressor. If the officer determines that one person was the primary
physical aggtessot, the officer need not arrest the other person believed to have committed
domestic or family violence In determining whether a person is the primary aggressor the
officer shall consider:

{a)-Prior-complaints-of- domestic-or-familyviolence; .
(®) The relative severity of the injurkes inflicted on each person;

(c} The likelihood of fuhwre injury to each person; and

(d) Whether one of the persons acted in self-defense.

3. A law enforcement officer shall not:

{a) Threaten, suggest, or otherwise indicate the possible arrest of all parties to discourage
requests for intervention by law enforcement by any party; or
(b) Base the decision to artest or not to arrest on:
(1) The specific consent or request of the victim; or
(2) The officer’s perception of the willingness of a victim of or witness to the domestic
or family violence to testify or otherwise participate in a judicial proceeding,

4. In addition to any other report required, a law enforcement officer who does not make an
arrest after investigating a complaint of domestic or family violence or who arrests two or
more persons for a crime involving domestic or family violence must submit a written report
setting forth the grounds for not arresting or for amresting both parties.

COMMENTARY

Subsection | directs law enforcement officers that warrantless, probable cause arrests for misdemeanor and felony crimes
of domestic ot family vielence is the preferred response  Presumptive arrest means law enforcement officers should
arrest alleged perpetiators of domestic ot family violence unless there are clear and compelling reasons not to arrest
While many state statutes now permit o1 mandate law enforcement officers to arrest for enumerated crimes or in

.specified circumstances, such as injury to the victim or an attempt to place the victim in fear of bodily injury or death,

the Model Code adopts broad authotity for arrest in all crimes arising from domestic or family violence. The grant of
broad anthority is based on the policy determination of the drafters that arrest is 4 critical intervention against violence
in intimate relationships and is an intervention that is underemployed in many jurisdictions, even in those with preferred
or mandatory arrest laws, Simple and comprehensive arrest authotity will cause decisive intervention and reduce the
significance of extralegal factors in decisions concerning arrest

Subsection 2 provides guidance to law enforcement for assessment of the claims of mutnal violence. Officess are
directed to consider certain factors about whether a person is the primary aggressor and then about whether the
presumption in favor of arrest and charging the other person is overcome by the facts and circumstances as the officer
understands them to be. In making dual arests, officers may place vietims at accelerated risk and often immunize
perpetrators from accountability. See commentary following section 311 Subsection 2 provides instruction fot focused
investigation and informed decision-making, while continuing to vest discretion in the officer and offering some
protection from liability when the officer acts within the parameters of the Code

Subsection 3 contains explicit injunctions against practices that undermine the policy of presumptive arrest for crimes
involving domestic or family viclence Paragraph (a) prohibits threatening or suggesting the possible arrest of all parties
to discourage requests for intervention by law enforcement Paragraph (b) makes it clear that the arrest decision is to
be reached by an officer based solely on probable cause, and the decision may not be informed by extianeous, extralegal
factors. The two factors are explicitly excluded from consideration in arrest decisions in ctimes involving domestic o1
family violence. These exclusions are articulated in numerous state statutes and law enforcement policies on domestic
or family violence.
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Sec. 206. Mandatory arrest for certain violations of oxrders for protection.

When 2 law enforcement officer has probable cause to believe that a respondent has violated one of
the following orders of the cowrt and verifies the existence of the order, the officer shall, without a
warrant, arrest the apparent violator whether the viclation was committed in or cutside the presence
of the officer if the orders are issued in accordance with paragraph (a), (b), (¢), or (d) of subsection

3-of seetion-305;-paragraph-(a);-(b)-(e),{d);-or- () of subsection 2-of section 306, or paragraph (a}
of subsection 3 of section 306, respectively:
1. An order enjoining the respondent from threatening to commit ot committing acts of
domestic or family violence against the petitioner or other family or household member.
2 An order prohibiting the respondent from harassing, annoying, telephoning, contacting or
otherwise communicating with the petitioner, either directly or indirectly.
3 An order removing and excluding the respondent from the residence of the petitioner
4. An order requiring the respondent to stay away from the residence, school, place of
employment, or a specified place frequented regularly by the petitioner and any named
family or household member.
5. An order prohibiting the respondent ftom using or possessing a firearm or other weapon
specified by the court

COMMENTARY

This section directs law enforcement to make a warrantless arrest of a respondent if the officer has probable cause to
beligve that the respondent has viclated specifically enumerated provisions of orders for protection. Research suggests
that perpetrators are best deterred by swift and certain sanctions. Further support for the mandate stems from the
conclusion of experts in the field that victims may refrain from seeking justice system intervention if perpetrators violate
orders with impunity See also section 202 which enumerates these violations of orders for protection that are
misdemeanors. The arrest mandate is Hmited to those viclations that may be charged as misdemeanors.

Sec. 207, Authority of law enforcement officer to seize weapons.
Incident to an arrest for a ciime involving domestic or family violence, a law enforcement officer:
1. Shall seize all weapons that are alleged to have been involved or threatened to be used in the
comrnission of a crime. _
2. May seize a weapon that is in the plain view of the officer or was discovered pursuant io a
consensual search, as necessary for the protection of the officer or other persons.

COMMENTARY

The Model Code grants law enforcement broad authority to seize weapons pursuant fo an arrest for domestic or family
viclence Weapons seizure is both evidence collection and crime prevention. The prevention element may be
significantly higher in crimes of domestic and family viclence because the recidivistn rate is preater for these
perpetrators and the rigk for lethal recidivism is highest for victims in the context of domestic or family violence

Recognizing the peril posed by weapons, the Model Code directs law enforcement to confiscaie weapons incident to
al] arrests for crimes involving domestic or family violence In subsection 1, seizure of all weapons used or threatened

to be used in the commission of 2 crime is mandated.

In subsection 2, when officers conclude that a weapon must be confiscaied to protect law eoforcement, victims of

violence, or others, they are authotized to seize any weapon that is plain view or which is located during a search
authorized by a person entitled to consent to the search  The seizure of weapons authorized in this section is without
regard to ownership of the weapons; weapons cwned by a third party are subjest to confiscation pursuant to this section

Drafter's Note: Conform "weapon” to ugage in state
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6. When. a person who is arrested for or charged with a crime involving domestic or family
violence or a violation of an oirder for protection is 1eleased from custody, the cowrt or
agency having authority to make a decision concerning release or agency having custody of
the arrested or charged person shall:

(a) Use all reasonable means to immediately notify the victim of the alleged cume of the

release;-and

(b) Furnish the victim of the alleged crime at no cost a certified copy of any conditions of

release.
7. Release of a person who is arrested for or charged with a crime involving domestic or family
violence or a violation of an order for protection must not be delayed because of the
requirements of subsection 6.

COMMENTARY

Subsection 1 directs the court or agency charged with making decisions about pretrial release of a person who is alleged
to have committed a crime of domestic or family violence to review the facts of the arresi and detention and to evaluate
whether the accused poses a threat to the alleged victim, a family or household member, and the general public  The
Model Code expands the matters for review beyond those articulated in many state statutes, recognizing the increased
risk that a perpetiator of domestic ot family violence may pose to the victim and others in their respective families.
Perpetiators of domestic or family violence are more likely than assailants who are strangers to their victims to retaliate
against their victims and families for intervention by the justice system and to target them for intimidation for their
participation in prosecution As is the practice in many jurisdictions, the Code mandates that courts make a finding on
the recerd concerning the detetmination required by this subsection.

In consideration of the required assessment of subsection 1 and before the release of the accused, subsection 2 authotizes
the court or agency responsible for making decisions about pretrial release to impose enumerated conditions on pretrial
release to protect the victim and to ensure appearance at court proceedings in the criminal case The court o1 agency
is also given broad discretion to craft other conditions to achieve victim-safety and the appearance of the defendant

Thus, where the court or ageney concludes that the accused presents a threat to the safety of other family or household
members or witnesses-for the prosecution, any of the enumerated and other specifically tailored constraints on the
accused related to these third parties may be imposed.

Subsection 3 requires the court or agency imposing conditicus to issue a written order for conditional release, to
distribute a copy to the custodian of the accused, and to provide infoxmation concerning the location of the victim ina
manner that protects the safety of the victim.

Subsection 4 provides the accused of notice of any constraints imposed on his or her conduct by the conditions of
release. Due process is accomplished and compliance is facilitated thereby  If the accused has actual notice of the
conditions of release even though a copy is not provided to the accused, he or she is bound thereby and is subject to
arrest pursuant to section 209, and the process and penalties that may be ¢stablished elsewhere in state statutes

Where conditions of 1elease are imposed pursuant to administrative decision, subsection 5 enables the accused to obtain
a hearing before a court to review the conditions imposed A reviewing court may modify conditions pursuant to the
hearing.

Subsection 6 provides a mechanism for prompt notification of victims of the alleged crime of domestic or family
violence Itis important that victims be furnished certified copies of the conditions of release, at no cost to the victim,
to enable vietims to obtain law enforcement intervention upen violations and to facilitate verification by officers.
Subsection 7 ensures that the accused's right to liberty not he subordinated to the victim's 1ight to notice
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Sec. 212. Record of dismissal required in court file.

When a court dismisses ¢riminal charges or a prosecutor moves to dismiss charges agamst a
defendant accused of a crime involving domestic or family violence, the specific reasons for the
dismissal must be recorded in the court file. The prosecutor shall indicate the specific reason why
the witness is unavailable and the reasons the case cannot be prosecuted.

COMMENTARY

The Model Code does not require prosecutors to request victim input before seeking dismissal It does anticipate that
the prosecutor will assess the merits of the case and attempt to communicate with the vietim before moving to dismiss
a case of domestic ot family violence This section enhances the safety of victims  When victims are reluctant to testify,
the formalization of the process for dismissal invites the prosecutor and the court to evaluate the intimidation and risk
that may be posed by the defendant. Rather than dismiss cases as a matter of course when a victim nnder subpoena fails
to appeat, this provision encourages the prosecutor to ascertain the basis for the victim’s absence Investigation may
reveal coercive conduct by the defendant and indicate the necessity of increased protection for the victim, thereby also
enhancing the possibility of successful prosecution.

Sec. 213, Dismissal of criminal case prohibited because civil compromise reached.
A coutt shall not dismiss & criminal case involving domestic or family violence for the sole reason

that a civil compromise ot settlement is reached.

COMMENTARY

The Model Code rejects state statutes and prosecution practice which permit or compel dismissal of crimes of domestic
and family violence when 2 civil compromise, adjustment, or settlement is presented to the criminal court. While
approptiate for tort claims, civil reparation is misused as a dismissal devise in cases involving crimes of domestic and

family violence.

Sec. 214. Rights of victims of domestic or family vielence; duty of prosecutor fo inform victim
of rights. '
1. A victim of domestic and family vic lence is entitled to all rights granted to victims of ¢rime
including but not limited to the right to:
(2) Be informed of all hearing dates and continuances.
(b) Provide the court with a victim-impact statement, victim-opinion statement, and an
assessment of the risk of further harm.
{(c) Be present at sentencing and address the court
(d) Advise the court of conditions of probation and parole required to ensure the safety of
the victim and other family or household members.
(e) Restitution for losses sustained as a direct consequence of any criminal conduct.
(f) Apply for victims' compensation and to be informed of procedures for applying.
(g) Recelve notice from the prosecutor in accordance with section 211
2. An attorney prosecuting a crime involving domestic or family violence shall notify the
victim of domestic or family viclence of the victim's rights set forth in this section.

COMMENTARY

Subsection 1 enumerates the rights of victims of domestic and family violence crimes related to court or prosecafion
process and to compensation for fosses occasioned by the criminal conduct. It specifies that victims of domestic and
family violence are entitled o all the rights accorded other victims of violent crime :
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other victim services of the domestic or family violence program It includes all documents relating to the victim created
by either during the course of advocacy and other service delivery Neither the victim nor the advocate may be
corpelled to disclose these oral or written communications The privilege may be waived only by the victim  Any
waiver is binding on the advocate The privilege expires upon the death of the victim.

Subsection 2 carves out an exception to the privilege related to mandatory reporting of child abuse and neglect and
testimeony or production of evidence in proceedings related thereto. The scope of the exception is to be construed in light

of the state law on child abuse and neglect

Subsection 3 identifies the limited class of advocates for whom the privilege is operative. This class includes persons

employed or serving as volunteers in a service and advocacy program for victims of domestic or family violence and

those providing assistance to victims in the court-related programs specified in section 314, who provide direct services,
support, assistance, or advocacy to victims, who are supervised therein and who have completed the requisite hours of
professional training designated in state statute.

Drafter's note: States may need to cross reference with other state statutes concerning privilege

Sec. 217. Residential confinement in home of victim prohibited.
In cases involving domestic or family violence, a court shall not order residential confinement fox

a perpetrator in the home of the victim.
COMMENTARY

While many forms of alternative sentencing may be appropriate for perpetrators of domestic and family violence,
including but not limited to deferred sentencing as provided in section 218, specialized counseling or education of
petpetrators, as deseribed in section 508, o1 community service, home detention in the residence of the victim is
prohibited by this Code because it endangers victims.

Sec. 218. Diversion prohibited; deferred sentencing permitied.
1. A court shall not approve diversion for a perpetrator of domestic or family violence. The
court may defer sentencing of a perpetrator of domestic or family violence if:
(a) The perpetrator meets eligibility criteria established pursuant to subsection 2;
(b) Consent of the prosecutor is obtained after consultation with the victim, when the victim
is available ;
(¢) A hearing is held in which the perpetrator eniers a plea or judicial admission to the crime;
and
(d) The court orders conditions of the deferred sentence that are necessary to protect the
victim, prevent future violence, and rehabilitate the perpetrator.
2. A court or other appropriate authority shall establish criteria for determination of:
(a) A perpetrator's eligibility for deferred sentencing;
(b) A perpetrator's successful completion of the conditions imposed by the court; and
(¢) Penalties for violation of the conditions imposed by the court.
3. The case against a perpetrator of domestic or family violence may be dismissed if the
perpetrator successfully completes all conditions imposed by the court pursuant to sub-
section 1.

COMMENTARY

The Model Code departs from state statutes or practices that approve pretrial diversion or deferred prosecution programs
for perpetrators of domestic or family vielence for many reasons. Pretrial diversion or defeired prosecution progiams
for these perpefrators convey the notion that domestic or family viclence does not constitute serious erime. It is
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4. The court shall establish policies and procedures for responding to reports of nonattendance
or noncompliance by a perpetrator with the conditions of probation imposed pursuant to
subsection 2.

5. The probation department shall immediately report to the cowrt and the victim any assault
by the perpetrator, the perpetrator's failure to comply with any condition imposed by the

—— gourt-or-probation-department;-and-any-threat-of harm-made-by-the-perpetrator: -
6. The probation departinent shall establish policies and procedures:
(a) For the exchange of information conceming the perpetrator with the court and the victim;
and
(b) For responding to repotts of nonattendance or noncompliance by the perpetrator with
conditions imposed pursuant to subsection 2.

COMMENIARY

Subsection I requires courts to evaluate whether a victim and members of the victim's family or household can be
protected adequately against further violent criminal conduct of the perpetiator by sentencing the defendant to a term
of probation which is conditioned by the safeguaids set forth in subsection 2 'Where a court concludes that one cannot
teasonably expect that the defendant will desist, probation should not be granted.

In consideration of the required assessment of subsection 1, subsection 2 authorizes the court to impose enumerated
conditions on a suspended sentence or probation to protect the victim and family or household members of the victim,
to facilitate perpetrator desistance and rehabilitation, to promote the financial restoration of the victim, and to ensure
compliance with the conditions The court is given broad discretion to craft other conditions to safeguard victims and
designated family or household members or to rehabilitate the perpetiator.

Subsection 3 requires perpetrators to pay the costs of any condition imposed to the extent that they are able.

Subsection 4 compels conrts to establish guidelines for review of probation violations to ensure accountability of
perpetrators participating in probation programs tailored for domestic and family violence offenders. Policies and
procedures for responding to reports of noncompliance with conditions of probatien erhance the wniformity, formality,
consistency, and reliability of probation services and of charging decisions related to reported violations

Subsection § requires the probation department, or another designated office, in each jurisdiction to report to the court
and to the victim any assaults, threats, and violations of conditions by the perpetrator  Prompt reporting facilitates both
safety and accountability The drafters of the Code contemplated that probationers in this prograin are not career
criminals or perpetrators of severely injurious violence, but petsons who, confronied with the serious, adverse
consequences of violence, may choose to desist from violent criminal conduct Swift, certain, and explisit consequences
for vielation of the terms and conditions of probation increase the deterrent power of the probation progiam

Subsection 6 requires that the probation department or designated office establish a system for communication to enforce
the conditions of probation imposed by the court This mandate necessarily entails a system for moenitoting compliance
of perpetrators admitted to this specialized probation Fotmal, routine menitoring is essential for both safety and
accountability Pazagraph (a) directs the agency to establish explicit procedures for response to the data obtained
pursuant to the menitoting system. Again, the more public and predictable the response procedures and the moze
adverse and certain the consequences of noncompliance, the greater the anticipated detetrence. Paragraph (b) requires
the agency to develop and implement a system for exchange of communication with the court and the victim about
safety, compliance and proceedings related to noncompliance with any terms or conditions of probation. See
Appendices I and VIIL
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those artienlated in subsections 1 and 2 of section 219. The agency is authorized to impose conditions other than those
listed, and could thus bar the parolee from any presence in the jurisdiction where the victim resides or could release the
parolee to a jurisdiction other than where the victim resides or could require the perpetrator to participate in an electronic
monitering program. See commentary following section 219

As to subsections 2, 3 and 4, the commentary following section 219 is applicable. Note that paragraph (b) of subsection

4 requires parole board or state designated agencizs to develop procedures for imposing conditions that release

perpetrators to jurisdictions other than where the victim resides. Paragraph {c) of subsection 4, like subsection 6 of
section 219, contemnplates that the agency will establish a monitoring system to evaluate compliance and to intervene
where noncompliance oceurs.

Sec. 221, Duties of department of corrections.

1. The director of the department of cortections or other appropriate state agency shall establish
or make available:

(2) Programs of education and counseling for offenders who are also victims of domestic or
family violence; and

(b) Programs of intervention for perpetrators convicted of ciimes involving domestic o1
family violence.

2. The director shall adopt rules or regulations requiring initial iraiming and continuing
education for employees of the correctional institutions concerning domestic and family
violence. A new employee must receive the initial training during the orientation ef the
smployee to the institution.

3. The rules or regulations must be developed in consultation with public and private agencies
that provide programs for victims of domestic or family violence and programs of
intervention for perpetrators, advocates for victims, persons who have demonstrated
expertise in education and training concerning domestic and family violence, and the
statewide domestic or family violence coalition.

COMMENTARY
Subsection 1 requires the department of corrections or other designated state agency to provide educational and
rehahilitative services to inmates who are victima or perpetrators of domestic or family violence As used in this section,
*offenders" includes all inmates who ate victims of domestic or family violence, not just those who are convicted of
ctimes involving domestic or family violence. Intervention programs for peipetrators convicted of crimes involving
domestic o1 family violence previde an opportunity for extended edncation, and development of skills which are
essential for abstaining from violent behavior Most petpetrators who stop violent, coercive, or threatening conduct do
so after long-tetm intetvention services. Likewise, programs of education and counseling for offenders who are alse
victims of domestic or family vielence offer them opportunitics for education, development of skills, and safety
planning. Participation in intervention programs in prison will alsc assist the offender in the transition to life in the

community

Subsection 2 requires that the director of the state agency establish a system fo1 instruction of alf correctional employees,
new and veteran, both during orientation and thereafter on a continuing basis, concerning domestic and family violence
All employees, not just guards and treatment staff, are included in this training mandate

Subsection 3 directs that development of the system for instiuction of correctional employees be undertaken in

consultation with commumity experts on domestic and family violence to assure that the curriculurn and procedures for
intervention included therein promote victim safety, perpetrator accouniability, appropriate temporary release and parole
decisions, and alliances among corvectional staff and community service providers to facilitate a bridge between
institutional and community services on domestic and family viclence.
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appropriate standards for practice, and of strategies to avoid lability for improper response in crimes involving domestic
and family violence. However, policies and procedures are not self-implementing; thus, the Code requires that the law
enforcement agency put them into effect, which entails dissemination, education, and supervision

Subsecticn 1 Tequires an enumeration of guidelines related to response to the crime scene  Such guidelines may include,
but are not timited to, dispatch priority and process on domestic and family violence calls, investigation, evidence
collection,.arrest, netice.and assistance to.victims, seizure.of veapons, procedures when arrest is nef. made, methods for

processing the accused, assessment of risk, methods for input on conditions of release, follow-up with victims, report
writing, and strategies to maximize officer safety

Subsection 2 requires the law enforcement agency to apply the Model Code and state law relevant to law enforcement
practices Direction from the chief executive about application of the law is vital to enforcement of the law

Subsection 3 instructs that the agency's policies and procedures must detail the breadth of law enforcement assistance
to victims. Policies and procedures found in other state statutes and regulations include but are not limited io
transportation to shelter or medical treatment, assistance in regaining possession of the home or remaving essential
personal effects from the home, obtaining telephonic protection orders, enforcing orders for protection, and any other
action necessary to ensure the safety of the victim and any family or household member  Written procedures will direct
officers in the efficient, yet comprehensive, performance of same  See sections 204 through 207, 209, 305, and
paragreph (f) of section 306.

Subsection 4 calls for coordination among law enforcement, programs for victims of domestic ox family violence, and
hospitals Coordination is important because each agency and service provider is involved with victims at a time of
crisis when victims may require extracrdinary assistance for safe and secure survival Coordination among these
agencies promotes early intervention, enhances information and refertal, ensures that victims are apprised of legal and
community options, reinforces safety planning, maximizes resources, and underscores the fact that the best results are
achieved by collective efforts
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(b) All other forms requited to petition for an order for protection, including but not limited
to, forms for service and forms required by Uniform Child Custody huisdiction Act; and

() Clerical assistance in filling out the forms and filing the petition.
5. Except as otherwise provided in section 305, a petition for an order for protection must be
in writing, verified, and subscribed to in the manner provided by state law.
e & Al orders—for-protection-must-be-issued-on-the-form-adopted -in-accordance with sub~
section 1.

COMMENIARY

Subsection | Tequires that the appropriate state agency promulgate uniform forms for all petitions and orders for
protection which are authorized by statute in any family law or domestic relations matter The agency is, likewise,
required to supply the varions forms to each court authorized to grant any of the protection orders

Subsection 2 directs that the form petition require the petitioner to provide notice to the court of all the civil and criminal
matters, past and present, involving both parties. With this notice, the court can more readily access court dockets,
pleadings or charges and outcomes, including the issuance of any civil protection or criminal restraining orders, the
contents of which may be relevant to action taken in the matter currently before the court This notice will facilitate
informed court practice and inhibit the issuance of contradictory court orders

Subsection 3 is designed to provide the perpetrator of domestic or family violence with clear, unequivocal notice of the
potential consequences of violation of an emergency, ex parie, o1 comprehensive protection order. The tight of every
citizen to due process of law makes it essential that a person against whom an ex parie protection order is issued be
apprised of the consequences of violation. Beyond this, paragraph (b) of subsection 3 informs the perpetrator that
conduct which might otherwise be permissible is precluded by the protection order  This provision gives notice to the
respondent, and indirectly to law enforcement officers, that entry into the residence from which the perpetrator is

excluded will not be condoned and the order will be valid and enforceable notwithstanding any invitation by the victim

Subsection 4 enumeratss the responsibilities of the person designated by the court to assist petitioners for protection
orders. Besides giving petitioners the forms developed by the state agency, the clerk of court must provide &ll other
fotms necessaty for completion of the application process In many jurisdictions this may include forms related to
service; any form necessary for transmittal of an order to a local or state regisiry of pretection orders; forms related to
custody and visitation; forms requited by the Uniform Child Custody Jurisdiction Act; and forms related to requests for
restitution, child support, and attorney's fees. Cowt clerks o1 others providing clerical assistance to petitioners are also
charged with helping them compleie all forms and file petitions.

Subsection 5 provides that gl] petitions be written and executed pursnant to state law and creates an exception to the
requirement for telephonic orders issued pursuant to the request of law enforeement in section 305

Subsection 6 directs cowts to issue orders only on forms developed by the state agency pursuant to subsection 1 The
puipose of this section is to underscore the importance of simple, consistent, and comprehensive orders

Sec. 303. Jurisdiction; venue; residency not required to petition.

1. The court that has jurisdiction over domestic relations has jurisdiction to issue orders for
protection.

2. A petition for an order for protection may be filed in the insert county o1 district:
(a) Where the petitioner currently or temporarily resides;
(b) Where the respondent resides; or
(c) Wherte the domestic or family viclence occurred.

3 There is no minimum requirement of residency to petition for an order for protection.
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relevance to the protection order deliberations of any civil or criminal case in which either party is invoived, rather than
articulating a limited list of specific legal actions encompassed within the duty of notice The Model Code also requires
that a party, who has information which will facilitate identification and review of these other proceedings, furnish that
information to the protection order court. '

Subsection 2 makes it clear that a victim of domestic or family violence is not compelled to elect a single remedy in law
or equity and that the protection order application may proceed to disposition notwithstanding any proceeding or

ouwicome in any other legal arena. It rejects the statutory imposition of presmptive and exclusive jurisdiction by divorce
courts contained in some state statutes once a divotce complaint has been filed by either party  The Model Code directs
the protection order coutt to proceed immediately to disposition and prohibits deferral of disposition pending the
outcome of other pending litigation between the parties

Subsection 3 enables the petitioner to omit her or his address from all documents filed with the court in protection order
applications in order not to reveal the location of the residence, whether or not it is a shelter for abused family members

I he petitioner need not seck court approval for non-disclosure in all protection order documents. However, the
petitioner must furnisk the court with a mailing address, which need not be his or her residence, so that the court can
provide the victim with notice of any proceedings and with copies of all orders issued. o determine jurisdiction or
consider venue, the court may erder disclosure of the address under prescribed conditions

Sec. 305. Emergency order for protection; available relief; availability of judge or court
officer; expiration of order.

1. A court may issue a written or oral emergency order for protection ex parte when a law
“enforcement officer states to the court in person or by telephone, and the court finds
reasonable grounds to believe, that the petitioner is in immediate danger of domestic or
family violence based on an allegation of a recent incident of domestic or family violence
by a family or household member

2. A law enforcement officer who 1eceives an oral order for protection from a court shall:

(a) Write and sign the order on the form required pursuant to section 362;

(b) Sexve a copy on the respondent;

(c) Immediately provide the petitioner with a copy of the order; and

(d) Provide the order to the court by the end of the next judicial day.

3. The court may grant the following relief in an emergency order for protection:

(2) Enjoin the respondent from threatening to commit or committing acts of domestic or
family violence against the petitioner and any designated family or household member;

(b) Prohibit the respondent from harassing, annoying, telephoning, contacting, or otherwise
communicating with the petitioner, directly or indirectly;

(c} Remove and exclude the respondent from the residence of the petitioner, regardless of
ownership of the residence;

(d) Order the respondent to stay away from the residence, school, place of employment of
the petitioner, or any specified place frequented by the petitioner and any designated
family or household member;

(&) Order possession and use of am automobile and other essential personal effects,
regatdless of the ownership of the essential personal effects, and direct the appropriate
law enforcement officer to accompany the petitioner to the residence of the parties to
ensure that the petitioner is safely restored to possession of the residence, automeobile,
and other essential personal effects, or to supervise the petitioner's or respondent's
removal of personal belongings;

{f) Grant temporary custody of a minor child to the petitioner; and
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ownership of the 1esidence;

(d) Order the respondent to stay away from the residence, school, or place of employment
of the petitioner, or any specified place frequented by the petitioner and any designated
family or household member;

(e) Prohibit the respondent from using or possessing a firearm or other weapon specified by
the court:

(® Order possession and use of an automobile and other essential personal eifects,
regardless of the ownership of the essential personal effects, and direct the appropriate
law enforcement officer to accompany the petitioner to the residence of the parties to
ensure that the petitioner is safely restored to possession of the residence, automobile,
and other essential personal effects, or to supervise the petitioner's or respondent's
removal of personal belongings;

{g) Grant temporary custody of any minor children to the petitioner; and

(h) Order such other relief as it deems necessary to provide for the safety and welfare of the
petitioner and any designated family or household member.

3. A coutt may grant the following relief in an order for protection or a modification of an order
after notice and hearing, whether or not the respondent appears:

(2) Grant the relief available in accordance with subsection 2,

(b) Specify atrangements for visitation of any minor child by the respondent and require
supervision of that visitation by a third party or deny visitation if necessary to protect the
safety of the petitioner or child.

(¢} Order the respondent to pay attorney's fees.

(d) Order the respondent to:

(1) Pay rent or make payment on a mortgage on the petitioner’s residence and pay for the
support of the petitioner and minor child if the respondent is found to have a duty to
suppott the petitioner or minor child;

(2) Reimburse the petitioner or other persen for any expenses associated with the
domestic or family violence, including but not limited to medical expenses,
counseling, shelier, and repair or replacement of damaged property; and

(3) Pay the costs and fees incurred by the petitioner in bringing the action;

4. The court shall:

(2) Cause the order to be delivered to the appropriate authority for service;

(b) Make reasonable efforts to ensure that the order for protection is understood by the
petitioner, and the respondent, if present;

(c) Transmit, by the end of the next business day after the order is issued, a copy of the order
for protection to the local law enforcement agency or agencies designated by the
petitioner; and

(d) Transmit a copy of the order to the state registry.

5. An order for protection issued ex parte or upon notice and hearing or a modification of an
order for protection issued ex paite or upon notice and hearing is effective until frther ordet
of the court.

6. The designated authority shall provide expedited service for orders for protection.

COMMENIARY
Paragraph (a) of subsection 1 authorizes the ex par fe issuance and modification of orders for protection  Anex parte
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unless continned by the court for good cause shown. The court shall notify both parties by
first class mail of the date and time of the hearing.

2. The court shall set a date for 2 hearing on the pefition within insert number of days after the
filing of the petition if a court issues an order for protection ex parte or a modification of an
order of protection ex parte, and:

subsection 2 of section 306, concerning custody of a minor child; or
{b) The petitioner requests relief pursuant to paragraph (b), (c), or (d) of subsection 3 of
section 306.
Such a hearing must be given precedence over all matters except older matters of the same
character. _
3. In a hearing held pursuant to subsection 1 or 2 of this section:
(a) Relief in accordance with section 306 is available.
(b) If respondent seeks relief concerning an issue not raised by the petitioner, the court may
continue the hearing at the petitioner's request.
4. If a court denies a petition for an order for protection or a petition to modify an order for
protection that is requested without notice to the respondent, the court shall inform the
petitioner of his or her right to request a hearing upon notice to the respondent.

" COMMENTARY

Subsection 1 provides the party who did not initiate the ex parte petition for relief or modification with the opportunity
to challenge any provision of an order or modified order issued. The respondent, whether the victim or perpetrator, must
make a timely request for 2 hearing on matters in dispute related to subsection 2 of section 306; otherwise, all issues that
might have been coatested are waived The Model Ccode provides 30 days from service to make the request for hearing

This window of time gives the respondent adequate time to prepare the request for reconsideration and enables the
maoving party to rely upon the order issued at a date certain. Due process is thus afforded both parties. The courtis
assigned the responsibility for notice of both parties

However, subsection 2 requires that when a court granting the ex parte order or modification awards custody of the
minor children to the petitioner, when either party desires respondent visitation with the children, or when the petitioner
gseeks economic relief, the court must schedule a hearing within a time certain of the filing of ths petition for protection
o modification. The hearing is to be given precedence on the docket over all other matters except order for protection
proceedings previously scheduled.

Subsection 3 reaffirms that the relief enumerated in section 306 may be granted at the hearing, even if neither the
petitioner not the respondent has made application for the specific relief orally or in documents filed with the court. This
provision enables the court to issue supplemental relief pursuant to section 306 as it deems the relief is necessary to
provide for the safety and welfare of the petitioner and family or household members It permits the petitioner to request
relief without the formality of amending the pleadings It eliminates the requirement for responsive pleading; requiring
only that the respondent request a hearing and allowing the respondent to identify any issues in dispute or relief sought
at the hearing itself If the respondent raises issues or asks for relief not addressed or sought by the petitioner, the court
may prant a continuance should the petitioner ask for time to prepare to respond to the matters raised by the respondent

Subsection 4 tequires a court to advise the petitioner of his or her right to request a hearing if the court denies a petition
Notice to the respondent is required

Sec. 308. Effect of action by petitioner or respondent on order.
If a respondent is excluded from the residence of a petitioner or ordered to stay away from the
petitioner, an invitation by the petitionet to do so does not waive or nullify an order for protection.
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economic means of petitioners The drafters concluded that the determination of indigence by the court or an affidavit
of inability to pay fees and costs, required by some codes, unduly burdens victims and court personnel.

Sec. 313. Court-mandated assistance to victims of demestic and family violence.
1. The court system in each jurisdiction shall provide assistance to victims of domestic or
family violence. The administrator of the court system may enter into a contract with a

ptivate agency or organization that has a record of service to victims of domestic or family
viclence to provide the assistance.
2. The duties of the provider of assistance include but are not limited to:
(a) Informing victims of domestic or family violence of their rights pursuant to insert state
law concerning victims' rights and assisting victims in securing those rights;
(b) Informing victims of the availability of orders for protection and assisting victims in
obtaining such orders;
(c) Providing interpreters for cases involving domestic or family violence, including requests
~ for orders for protection;
(d) Informing victims of the availability of shelter, counseling, and other social services; and
(&) Providing victims with safety plans and assisting victims in preparing the plans.
3. The provider of the assistance shall coordinate the provision of services with the providers
of programs for victims of domestic or family violence.

COMMENTARY

Subsection ! requires that the conrt in each jurisdiction establish an assistance program for victims of domestic or family
viclence It may be staffed by court personnel or the court may contract with an organization with expertise in serving
victims of domestic or family violence to provide the assistance enumerated in subsection 2. Many court programs that
serve victims in protection order cases and in other civil or family law matters are located in community-based apencies.

Subsection 2 specifies the minimum of assistance to be rendeted The Code requires the provider of assistance to
provide information to victims about legal 1ights, the protection order process, safe shelter, community services and
supports, as well ag safety planning to enhance justice system protections. In addition, the assistance program must
furnish interpreter services for the hearing impaired and for those who are not able to commumicate sffectively in English
i domestic o1 family violence cases.

Subsection 3 directs the provider of the assistance to collaborate with those other offices or oiganizations in the
community providing domestic or family violence services

Sec. 314, Registration and enforcement of foreign orders for protection; duties of court clerk.
1. A certified copy of an order for protection issued in another state may be filed in the office
of the clerk of any distijct or family court of this state. The clerk shall act upon the order in
the same manner as the clerk acts upon an order for protection issued by a district or family
court of this state. '
2. An otder for protection filed in accordance with subsection 1 has the same effect and must
be enforced in the same manner as an order for protection issued by a court of this state.
3. The cletk of each district or family cowt shall:
() Maintain a registry in which to enter certified orders for protection issued in other states
that are received for filing.
(b) At the request of a court of another state or at the request of a person who is affected by
or has a legitimate interest in an order for protection, certify and forward a copy of the
order to that court or person at no cost to the requesting party.
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CHAPTER 4

FAMILY AND CHILDREN

See. 401. Presumptions concerning custody.

In every proceeding where there is at issue a dispute as to the custody of a child, a determination by
the court that domestic or family violence has occurred raises a rebuttable presurnption that it is
detrimental to the child and not in the best interest of the child to be placed in sole custody, joint
legal custody, or joint physical custody with the perpetrator of family violence.

COMMENIARY

Support for the presumptions incorporated in this section, that domestic violence is detritnental to the child and that it
is contrary to the child's best interest to be placed in gole or joint custody with the perpetrator thereof, is extensive. This
section compels coutts, attorneys, custody evaluators, and other professionals working with cases involving the custody
of children to consider the impact of domestic and family violence on these children. Ihis mandate is not limited to
courts issuing orders for protection but inclndes courts hearing diverce, delingquency, and child protection cases.

Sec. 402, Factors in determining custody and visitation.

1 In addition to other factors that a count must consider in a proceeding in which the custody -

of a child or visitation by a parent is at issue and in which the court has made 2 finding of
domestic or family violence:

(2) The cowt shall consider as primary the safety and well-being of the child and of the
parent who is the victim of domestic or family violence.

(b) The court shall consider the perpetrator's history of causing physical harm, bodily injury,
assault, or causing reasonable fear of physical harm, bodily injury, or assault, to another
person.

2. Ifa parent is absent or relocates because of an act of domestic or family violence by the other
parent, the absence or relocation is not a factor that weighs against the parent in determining
custody or visitation,

COMMENTARY

This section was constructed to remedy the failure of many custody statutes to give courts direction related to appropriate
consideration of domestic and family viclence in contested custody cases Paragraph (a) of subsection ] elevates the
safety and well-being of the child and abused parent above all other "best interest” factors in deliberations about
custodial optiens in those disputed custody cases where there has been a finding of abuse by one parent of the other
It contemplates that no custodial or vigitation award may properly issue that jeopardizes the safety and well-being of
adult and child victims.

Paragraph (b} compels courts to consider the history, both the acts and patterns, of physical abuse inflicted by the abuser
on other persons, including but net limited to the child and the abused parent, as well as the fear of physical harm
reasonably engendered by this conduct. It recognizes that discreet acts of abuse do not accurately convey the risk of
continuing violence, the likely severity of future abuse, or the magnitude of fear precipitated by the composite picture
of violent conduct.

Subsection 2 recognizes that sometimes abused adults flee the family home in order to preserve or protect their lives and
sometimes do not take dependent children with them because of the emergency circumstances of flighi; because they
lack resources to provide for the children outside the family home; or because they conclude that the abuser will hurt
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safety of the child.
(h) Impose any other condition that is deemed necessaty to provide for the safety of the
child, the victim of domestic or family violence, or other family or household member
3. Whether or not visitation is allowed, the court may order the address of the child and the
victim to be kept conﬁdentlal

violence to attend counselmg relating to the thun's status or behavmx as a victim,
individually or with the perpetrator of domestic or family violence as a condition of
receiving custody of a child or as a condition of visitation.

5. If a court allows a family or househeld member to supervise visitation, the court shall
establish conditions to be followed during visitation.

COMMENTARY

Subsection | permits the award of visitation to a perpetrator of domestic violence only if protective measures, including
but not limited to those enumerated in subsection 2 of this section, are deemed sufficient to protect the child and the
abuged parent from further acts or threats of vielence or other fear-engendering conduet  The Model Code posits that
where protective interventions are not accessible in a community, a coutt should not endanger a child or adult victim
of domestic violence in order to accommadate visitation by a perpetrator of domestic or family vielence The risk of
domestic violence directed both towards the child and the battered parent is frequently greater after sepatation than
during cohabitation; this elevated risk often continues after legal interventions

Subsection 2 lists the protective conditions most routinely imposed on visitation by the perpetrator of domestic and
family violence It is not intended to be exhaustive, nor does this subsection contemplate that each provision should be
imposed on svery custody order

Subsection 3 recognizes that it may be necessary to withhold the address of the adult vietim and children from the
perpetrator and others in order to prevent stalking and assanlt of adult and child victims in their undisclosed residence.
Research reveals that one of the most effective methods of averting violence is denying the abuser access to the victim,
which can be facilitated by preserving the confidentiality of the victim's address

Subsection 4 prohibits a court from ordering a victim of domestic or family violence to attend counseling related to the
status or behavior as a victim as a condiiion of receiving custody of a child or as a condition of visitation. It does not
preclude the court from ordering other types of counseling, snch as substance abuse counseling or educational classes

Subsection 5 requires a court to establish conditions to be followed if the court allows a famity or household member
to supetvise visitation When those supervising visitation are furnished clear guidelines related to their responsibility
and authotity during supervision, they are better able to protect the child should the perpetrator engage in violent or
intimidating conduct toward the child or adult victim in the course of visitation.

Sec. 406. Specialized visitation center foxr victims of domestic or family violence.

1. The insert appropriate state agency shall provide for visitation centers throughout the state
for victims of domestic or family viclence and their children to allow court ordered visitation
in a manner that protects the safety of all family members. The state agency shall coordinate
and cooperate with local governmental agencies in providing the visitation centers.

2. A visitation center must provide:

(a) A secure setting and specialized procedures for supervised visitation and the transfer of
children for visitation; and

(b) Supervision by a person trained in security and the avoidance of domestic and family
viclence.
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mediation or refer either party to mediation only if:

(a) Mediation is requested by the victim of the alleged domestic or family violence;

(b) Mediatiou is provided by a certified mediator who is trained in domestic and family
violence in a specialized manner that protects the safety of the victim; and

(¢) The victim is permitted to have in attendance at mediation a supporting person of his or

er cholce i i b 0 an 3 or advocate.

COMMENTARY

Subsection | makes it explicit that referrals to mediation by a court in the context of domestic or family violence, not
only mandates for participation, are impermissible. Judicial referrals are compelling and often viewed by litigants as
the dispute resolution method prefetred by the court. Also see commentary following section 311.

Subsection 2 authorizes courts to require mediation or refer to mediation when there is an allegation of domestic or
family violence only where there is no protection order in effect and the three enumerated conditions for mediation are
met First, the court should not approve mediation unless the victim of the alleged violence requests mediation. The
second requisite condition for court-approved mediation in the context of domestic violence contains two comp onents:
that mediation be provided in a specialized manner that protects the safety of the victim and that mediators be certified
and tigined in domestic and family violence. Guidelines have been generated by mediators, scholats, and advocates.
Paiagraph (c) of subsection 2 reflects the policy recommendations, promulgated by the collaborative studies of
mediators, advocates, and legal scholass, that at the victitm's option, he or she may have another party present during
mediation This person may be the victim's attorney, an advocate, or some other person of the vietim's choosing.

Sec. 408(B). Mediation in cases involving domestic or family violence.

1. Inaproceeding concerning the custody or visitation of a child, if an otder for protection is
n effect or if there is an allegation of domestic or family violence, the court shall not order
mediation or refer either party to mediation umless the cowt finds that:

{a) The mediation is provided by a certified mediator who is frained in the dynamrics of
domestic and family violence; and

(b) The mediator or mediation service provides ptocedures to protect the victim from
intimidation by the alleged perpetrator in accordance with subsection 2.

2. Procedures to protect the victim must include but are not limited to:

{a) Permission for the victim to have in attendance at mediation a supporting person of his
or her choice, including but not limited to an attorney or advocate, and

(b) Any other procedure deemed necessary by the court to protect the victim from
intimidation from the alleged perpetrator.

COMMENTARY

Subsection 1 anthorizes a court to order o1 refer parties in a proceeding concerning custody or visiation of a child enly
under two conditions, that mediation is provided by a certified mediator who is trained in domestic and family violence
and procedures are provided that protect the victim from intimidation

Subsection 2 enumerates the procedutes that must be followed by a mediator to protect the victim from intimidation.
Pamagraph (a) reflects the policy recommendations, promulgated by the collaborative studies of mediators, advocates,
and legal scholars, that at the victim's option, he ot she may have another party present at mediation. This person may
be the victim's attotney, an advocate, or some other person of the victim's choosing. Paragraph (b) authorizes the court
to irnpose any additional procedure deemed necessary to protest the victim from intimidation

Sec. 409, Duties of children's protective services.
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CHAPIER 5

PREVENTION AND TREATMENT

Sec. 501. Creation of state advisory council on domestic and family violence; purpose;

required repori.

1. There is hereby created the state advisory council on domestic and family violence.

2. The purpose of the advisory council is to increase the awareness and understanding of
domestic and family violence and its consequences and to reduce the incidence of domestic
and family violence within the state by:

(a) Promoting effective sirategies for identification of the existence of domestic or family
violence and intervention by public and private agencies serving persons who are victims
of domestic or family violence;

(b) Providing for public education;

(c) Facilitating communication between public and private agencies that provide programs
for victims of domestic and family violence and programs of intervention for
perpetrators;

(d) Providing assistance to public and private agencies to develop statewide procedures and
community education, including procedures for reviewing fatalities in local
communities;

(e) Developing a comprehensive and coordinated plan of data collection concerming
domestic and family violence for courts, prosecutors, law enforcement officers, health
care practitioners, and other state agencies, in consultation with each other and in a
manner that protects the identity of victims of domestic and family violence; and

() Promoting the organization of local councils on domestic and family violence and
providing assistance and support to established local councils.

3. The advisory council shall report to the highest level of the executive, legislative or judicial
branch of government of the state.

COMMENTARY

In subsection 1, the drafters of the Model Code identify a vehicle by which states can achieve the goals of awareness
and understanding of domestic and family violence and of effective intervention to reduce the incidence thereof in the
state State advisory councils on domestic and family viclence ate able to give visibility, auwtherity, and breadth of
experience to the public awareness initiatives and other functions delineated in this section. The state advisory council,
while reporting to the highest level of ene branch of state government, is designed to be an independent agency to ensure
that the focus of the work underiaken is not parochial, that all pertinent disciplines are involved in collaboration, and
that strategies adopted are best suited to reduce the incidence of domestic and family violence within the state. See
Appendix IV

Subsection 2 defines the purposes and the functions of the state advisory council. Paragraph (a) charges the council with
protulgating strategies for identification of domestic or family violence. Paragraph (a) also requires the council to
promote effective intervention strategies for agencies in the public and private sectors The oversight efforts of a state
advisory council, both to identify model programs and interventions undertaken by various disciplines and agencies and
to facilitate research on the efficacy of these approaches for protecting victims and deterring perpetrators, will help to
refine practice in the field and concomitantly reduce domestic and family violence. Paragraph (b) authorizes the council
to engage in public education Paragraph (c) authorizes the council to facilitate communication between intervention
programs for perpetrators and programs for victims of domestic and famnily vielence Paragraph (d) directs state advisoty
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(c) Facilitating communication between public and private agencies that provide programs
to assist victims and programs of intervention for perpetrators;

(d) Providing assistance to public and private agencies and providers of services to develop
statewide procedures and community education, including procedures to review
fatalities; and

{e)yDeveloping a-comprehensive-plan-of data-coliection-concerningdomestic-and-family
violence for courts, prosecutors, law enforcement officers, health care practitioners, and
other local agencies, in a manner that protects the identity of victims of domestic and

family violence.
COMMENTARY

This section authorizes local governments or a consottium of local governments to establish advisory councils within
a county, circuit, or district to undertake work parallel to that of the state council and to coordinate with the state
advisory council of section 501

Sec. 504, State public health plan for reducing domestic and family violence.
1. The designated state public health agency shall:
(a) Assess the impact of domestic and family violence on public health;
(b) Write a state public health plan for reducing the incidence of domestic and family
-violence in the state. o Ce e e -
2 The state public health plan:

(a) Must include but i3 not limited b public education, including use of the various
communication media to set forth the public health perspective on domestic and family
violence.

(b) Must be developed in consultation with public and private agencies that provide
programs for victims of domestic or family violence, advocates for victims, the statewide

- - - domestic or family violence coalition, and persons who have demonstrated expertise and
experience in providing health care to victims of domestic and family violence and their
children. '

(¢) Must be completed on or before insert date

3. The designated state public health agency shall:

(&) Transmit a copy of the state public health plan to the goveinor and the members of the
state legislature; and

{b) Review and update the state public health plan insert interim.

COMMENTARY

This section requires that the designated state public health agency make an assessment of the impact of domestic and
family violence on public health and write a plan. for reducing the incidence of domestic and family violence in the state.
Requirements for the plan ate listed in subsection 2 and requirements for transmittal, review, and update are listed in
subsection 3. This section also authorizes public health officers to assume the requisite leadesship to effect the change
in health care practice necessary for physicians, nurses, and medical caregivers to contribute fully to the
multi-disciplinary initiatives to end domiestic and family violence against abused adults and their children See
Appendices IV and VIII

Sec, 505. Standards for health-care facilities, practitioners, and personnel; specialized
procedures and curricnla concerning domestic and family violence. '
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household member; _
(€) An order prohibiting your abuser from using or possessing any firearm or other weapon
specified by the comt;
() An order granting you possession and use of the automobile and other essential pexsonal

effects;

{g)-An-order granting-you-custody of your child-or children;

(h) An order denying your abuser visitation;

() An order specifying arrangements for visitation, including requiring supervised
visitation; and

(j) An order requiring your abuser to pay certain costs and fees, such as rent or mortgage
payments, child support payments, medical expenses, expenses for shelter, court costs,
and attorney's fees.

The forms you need to obtain an order for protection are available from the insert clerk of

the court or other appropriate person The resources available in this community for

information relating to domestic and family violence, treatment of injuries, and places of

safety and shelters are: insert list and hotline nurnbers. You also have the right to seek

reimbursement for losses suffered as a result of the abuse, including medical and moving

expenses, loss of earnings or suppott, and other expenses for injuries sustained and damage

to your property. This can be done without an attorney in small claims cowmt if the total

amount claimed is less than fill in the amount required by statute "

The written notice:

(a) Must not include the addresses of shelters, unless the location is pubic knowledge.

(b) Must be provided in the native language of the victim, if practicable, when the native
language of the victim is not English.

COMMENTARY

This section recognizes the responsibility of the health care delivery system, public' and piivate, to disseminate
information about legal eptions and available setvices for the victims of domestic or family violence. In subsection 1,

the state

public health agency is direeted to provide such information in written form to health care practitioners

Subsection 2 requires practitioners in the health care community to make available written notice about legal options
and community services and offers a simple, effective mechanism for transmitting life-preserving information to victims
of domestic and family violence

Subsection 3 provides the substantial elements of the notice

Subsection 4 protects the confidentiality of the location of shelters and requires the notice be provided to those victims
of domestic or family violence in their native language where practicable Alse see section 204 and the commentary

following

Sec. 507. Hospitals reqnired to provide certain information to parents.
Hospitals shall provide information concerning domestic and family violence to parents of newborn

infants

and to parents of hospitalized minors. The information must inctude but is not limited to the

effect of domestic and family violence on children and available services for the prevention and
treatment of domestic and family violence.
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services.

(b) Shall report to the court and the victim any assault, failure to comply with the program,
faiture to attend the program, and threat of harm by the perpetrator.

COMMENTARY

The requirements of this section establish the minimum level of responsibility, service, and accountability expected from
providers of programs of intesvention for perpetiators of domestic or family violence, and provide 2 measure against
which the performance and efficacy of a program can be evaluated See Appendix IV Subsection ! requires the

appropriate state agency o promulgate statewide rules or regulations for programs of intervention for perpetiators The

Model Code specifies that the state agency is to consult with programs for victims and perpetrators, advocates for
victims, and persons with demonstrated expeitise in service delivery to victims and perpetrators

Subsection 2 lists requirements for the rules or regulations including standards of treatment; criteria concerning the
appropriateness of a perpetator for treatment; provisions for communication and evaluation among the referring court,
public and private agencies, and the programs of intervention; and the education and qualifications of providers

Statewide service delivery standards facilitate uniformity of practice, promoting the highest level of ethical and informed
practice by practitioners

Subsection 3 lists the principles which are :equir.ed to be included in the standards of treatment.

Subsection 4 mandates that a program of intervention require a perpetrator who is ordered into treatment to sign releases
allowing the program to provide certain information to the victim, the court, and other legal entities The subsection
also requires the provider of a program to report to the court and the victim assaults, threats, absence from the program,
and failure to comply with the program by the perpetratot

Sec. 509. Continuing education for law enforcement officers concerning domestic and family
violence; content of course.

1. The peace officers standards and training committee or other appropriate state agency must
provide insert number of hours of initial education to all prospective law enforcement
officers concerning domestic and family violence.

2 The insert the appropriate law enforcement agency shall provide insert number ofhours of
continuing education concerning dormestic and family violence to law enforcement officers
each year. _ '

3. The couse of instruction and the objectives in learning and performance for the education
of law enforcement officers required pursuant to subsections 1 and 2 must be developed and
presented in consultation with public and private providers of programs for victims of
domestic or family violence and programs of intervention for perpetrators, persons who have
demonstrated expertise in training and education concéming domestic and family violence,
and the statewide domestic or family viplence coalition.

4. The course of instruction must include but is not limited to:

(a) The mvestigation and management of cases involving domestic and family violence and
wiiting of reports in such cases;

(b) The nature, extent, and causes of domestic and family violence;

(c) Practices designed to promote the safety of officers investigating domestic and famnily
violence;

(d) Practices designed to promote the safety of the victims of domestic and family violence
and other family and household members, including safety plans;
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(e) The lethality of domestic and family violence.

COMMENTARY

Subsection ] desipnates the office responsibie for development and presentation of the continuing education courses on

domestic and family violence for justice system personnel. It further directs that the requirement of continuing education
in this field applies both to judicial officers and court steff. Magistrates, law masters, amaignment or other judicial
officers, law clerks, court administrators, clerical assistants, registry staff, security personnel, process servers, and others
working in criminal, family, and district courts where issues of domestic and family viclence are addressed should be
knowledgeable about the law and procedure See Appendix VIII for a bibliography of continuing education eurricula
and materials for judicial and court persennel.

Subsection 2 directs that courses be prepared and presented in consultation with experts in the field and the state advisory
council. See commentary pertaining to subsection 3 of section 50%.

Subsection 3 requires all judicial officers and court personnel who come in contact with victims or perpetraters of
domestic or family violence in the course of their professional responsibilities to receive a minimum number of hours
of continuing education

Subsection 4 lists the topics that must be included in courses of continuing education See the commentary pertaining
to subsection 4 of section 509 .

Sec. 511. Continuing education for state, county, and city employees who work with domestic
and family violence cases and are required to report abuse and neglect of children.

1. The appropriate state, county, and city agencies shall provide comses of continuing
education concerning domestic and family violence for state, county, and city employees
(a) Who work with cases of domestic and family violence; and
(b) Who ate required by law to report abuse or neglect of children

2 The courses must be prepared and presented in consultation with public and private agencies
that provide programs for victims of domestic or family violence and programs of
intervention for perpetrators, advocates for victims, the statewide or local domestic or family
violence coalition and the state advisory council on domestic and family violence.

3. The courses must include but are not limited to the following topics:
(a) The nature, extent, and causes of domestic and family violence;
(b) Practices designed to promote safety of the victim and other family and household

members, including safety plans;

(c) Resources available for victims and perpetrators of domestic or family violence;
(d) Sensitivity to gender bias and cultural, racial, and sexual issues; a.nd
(e) The lethality of domestic and family violence.

4. Asused in this section, "state, county, and city employees who work with cases of domestic
and family violence” include:
(a) Probation officérs;
(b) Workers in children's protective services;
(c) Psychologists;
(d) Social workers;
{e} Court appointed special advocates;
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statewide domestic or family violence coalition, persons who have demonstrated expertise
and experience in education and domestic or family violence, and the state advisory council
on domestic and family violence.

3. The curricula must include but are not limited to:

(a) The nature, extent, and causes of domestic and family violence;
o+l Adram

{by-Issues-of domestic-and-family-violence-coneerning-children;

(c) The prevention of the use of violence by children;

(d) Sensitivity to gender bias and cultural, racial, and sexual issues;

(&) Violence in dating and other social relationships of boys and gitls; and

(f) Practices designed to promote safety of the victim and other family and household
members, including safety plans.

COMMENTARY

There are many curricula on domestic and family violence tailored fo1 education of children aitending kindergarten
through giade 12 See commentary related to subsection 4 of section 509 and subsection 4 of section 510 which is
related to subsections 2 and 3 of this section. See Appendix VHI

Sec. 514, Continning education for school personnel who are required to report abuse and
neglect of children.

1. The state department of education or other appropriate school disfrict shall provide courses
of continuing education concerning domestic and family violence for employees who are
required by law to report abuse or neglect of children.

2. The courses must be prepared and presented in consultation with public and private agencies
that provide programs for victims of domestic or family violence, persons who have
demonstrated expertise in education and domestic and family violence, advocates for
victims, the statewide domestic or family violence coalition and the state advisory council
on domestic and family violence,

3. The courses must include but are not limited to the following topics:

(2) The nature, extent, and causes of domestic and family violence;

(b) Practices designed to promote safety of the victim and other family and houvsehold
members, including safety plans; .

(c) Issues of domestic and family violence concerning children;

(d) Sensttivity to gender bias and cultural, racial, and sexual issues; and

(&) The lethality of domestic and family violence.

COMMENTARY

The nexus between domestic and family violence and child abuse and neglect is strong School personnel can assist
children in violent homes and their parents through identification, information and referral related to legal options and
community 1esources, and safety planning The Code requires that such courses be developed and provided to
appropriate educators and school personnel who are mandated reporters  Also see commentary related to subsections
2 and 3 following sections 509 and 510
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Appendix B2 - Connecticut Family Civil Intake
Screen.



JDFM 194-new3/05 a
FAMILY CIVIL INTAKE SCREEN

Court Location: Intake Counselor: _ Intake Date:
Plamtit ] Drefendant _ ] Docket#
Gender:  Male! Female! Gender: Male! Female!
DOB DOB: CMIS
Address Address:
Phone: Phone:
Employer: Employe
Address: 1

b Address:
Phone:; .
Work Hours: Phone:

Work Hours:
Attorney: .
Address: igglrg:sy
Phone: Phone:
Children pOB Gender _ Resides with
Children’s Attorney/GAL: - - _ Phone: _
Plaintiff attended/completed Parenting Education Program: N Y Date completed Waived
Defendant attended/completed Parenting Education Program: N Y Date completed Waived
Who presently has legal custody of the child(ren)? Fathet  Mother Joint No Artangement  Othet
Who presently has physical custody of the chiid(ren)? Father  Mother Joint No Arrangement  Other
What is the current patenting plan/access schedule?
How long have these arrangements been in place?
Supervisor Assignment Information

Referred for; i Mediation <3 Conflict Resolution Conference 5 Issue Focused Evaluation < Comprehensive Evaluation
Assigned to:
Date Assigned:




Prior Arrests:

Source of
Referal:
Case status:

Type of Case:

Issues Referred:

Forms
Distributed:

PO/RO in effect:

J No

i Court

i Pendente Lite

< Dissolution

i Custody
¥ Access

L5 Brochure

i Yes

< Yes

o5 Self

& Pre Judgment iPost Tudgment
i Unmariied G TRO

< Out of State & Financial

5 Reconciliation i Other:

i Questionnajre & Release of Info

Previous Referrals to FRO for services (dates):

ADDITIONAL PERTINENT INFORMATION




How well do yon and
your child(yen)'s

other parent
cooperate and

commmunicate over

your child(ren)

o
We generally
cooperate well

POSITIVE

Q O
We cooperate some | 'We do not
of the time cooperate well
POSITIVE LIMITED

o
Cooperation is
almost
impossible

LIMITED IO
NO ABILITY

Q O C O
Which of the Divorcing/ Divorcing/ Already Never Married | Never Married
following best separating and sepatating but Divorced Used to live Never lived
describes your living apart still living together together
relationship together
child(ren)’s LOwW LOW MODERATE MODERATE HIGH
other parent?
o] o] Q
How many times have you No prior times; this is the first Two or three times Four o1 more
utilized Court interventions to referral times
deal with child related
disagreements between yourself
angd your child(ren)’s other LOW MODERATE HIGH
parent?
At what stages of the Couri process o o o a
have you returned to Court with Na prior Pendente Post Judgment Pendente Lite/Pre-
disputes about your parenting Court Lite/Pre- Judgment and Post
arrangement? services Tudgment Judgment
LOW LOW LOW/MODERATE HIGH
‘Which of the following Court o o o o ol
processes usually resolved your prior | No Prior Comt Negotiation Mediation/ Evaluation Trial/
parenting disputes? Setvice Conflict Hearing
Resolution
Conference
LOW LOW LOW MODERATE HIGH

No Contact or
cooperation is
possible

NONE




s} ] o o}
How were your A mutual decision | A decision was A decision was The atrangements were made by
present custody and | was made together | made with the help | made by someone | you without discussing it with
access /yisitation by you and the of a counselor, in authority like a anyone
arrangements made? | child(ren)’s other attorney, or judge or after an
parent mediator/negotiator | evaluation
POSITIVE LIMITED LIMITED TONO NONE
ABILITY
O o] Q =] o
How impeortant is the | Very important Important (has Somewhat Not important Very
other parent to the (has many valuable | some valaable hoportant(some (has little to Unimportant
welfare of your things to offer asa | things o offeras a | value but some offer; (has nothing to
child(ren)? parent) parent) problems/ problems/deficits | offerasa
limitations as a as a parent) parent)
parent)
POSITIVE POSIIIVE IIMITED LIMIIED TO NONE
NQ ABILITY
' e Bt

What do you believe are the issues o Relocation of one pent o ] HIGH
currently in dispute between you : - o
. o Medical, educational and religious BHIGH
and your child(ren)’s other parent? decisions for your children | :
o Threatening or violent behavior " HIGH
between other family members
o Time sharing and holiday schedules MODERATE

(access issues) and/or
arrangements for picking
up/exchanging children

o Financial issues {child MODERATE
support/alimony, maintaining the
family home)

o Other parent and friends/family
speaking negatively about you to LOW
the child(ren)

o Appropriate daily care and discipline LOW
of your child(ren)




o Other: Counselor needs to rate:
Q o] O Q
Child Abuse/Neglect Past only; No Curent allegation; Current allegation; | Child
current allegations; | behavior not denied; minimizes abuse issne
one parent may currently in treatment or | behavior; may or totally
Concerns of : have underlying recently completed, may ot be in denied by
o  Physically hurting concern that recognition that treatment, one party
the child{ren) abuse/neglect may | behaviors have ambivalent about
o FEmotional abusing | reoccur in the impacted relationship iffhow behavior
your children future with child(ren); no impacts
o Neglecting to feed, agreement on how this relationship with
supervise, etc. the should impact parenting | child; no
child(ren) plan agreement on how
o Driving unsafely this should impact
with the chiid(ren) parenting plan
in the car
o  Exposing children
to
dangerous/criminal
behavior
o DParent is engaging LOW MODERATE MODERATE/ HIGH
in sexnally HIGH
inapproptiate
behavior
Subsiance abuse o o} o o
Past only; Currently using, no Cutrently using, no | Substance
Concers of: Agreement that denial of use; currently | denial of use; may | use totally
o Drinking too much there is no carrent | in treatment/or recently | or may not be in denied by
o Using illegal drugs - | %5 one parent completed; agreement | freatment; one patty
o Abusing may have that use has impact on ambivalent about
prescription meds underlying concern | ability to parent; no how use impacts
that substance agreement on how this parenting ability;
abuse may reoccur | should impact parenting | no agreement on
plan how this should
impact parenting
plan
LOW MODERATE MODERATE/ HIGH
HIGH




Mental Health o o a o}
Concerns of: Past only; Currently an issug, not Curently an issue; | Mental
o DBeing mentally or Agreement there is | denied; currently in may or may net be | Health
emotionally no impact on freatment or recently in treatment; 1 issue
umstable current completed; agreement ambivalent about | totally
o Depression functioning; one that issue has impact on | iffhow issue denied by
o Personality Disorder | parent may have ability to parent; no impacts parenting | one party
underlying concern | agreement on how this ability; no
That functioning should impact pareiiing | agreement oft Now
may be plan this should impact
compromised in parenting plan
the future
LOW MODERATE MODERATIE/ HIGH
HIGH
Domestic Violence o e} o o
Past only; No Current allegation or Current allegation | Denial of
current allegations | IV arrest; behavior not | or DV arrest; allegations
Concerns of: or DV arrests; NO | denied; curently in minimizes by one
o Behaving violently underlying fear of | treatment o1 recently behavior; may or | party
towards you the other parent completed; recognition | may not be in
o Behaving violently that behaviors have treatment; . :
towards theit new impacted on parenting ambivalent about | Past DV
significant relationships; ne ifhow behavior incident(s).
other/spouse agreement on how this | impacts parenting | One parent
o Violence between should impact patenting | relationships; no continues
cutrent and past plan agreement cn how | to be
significant this should impact | fearful
other/spouse Past DV incideni(s). parenting plan
However one parent
continues to be Past DV
concerned about incident(s). One
interactions parent confinues to
be fearful
LOW MODERATE MODERATE/ HIGH
HIGH

Issues Identified : (To be filled out on the automated format only)

Issues:

Rating:




w]

How frightened are yon of o .. . Q.
your child(xen)’s other Not at all Somewhat Very much
parent at this time?
LOW MODERATE HIGH
During your relatiohs]lﬁ) o =
with the child(ren)’s other | Occurred in Occurrences within the past 12 Months:
parent, how ofien did the the
following ocecur: past:
(See Below) (prior to past
12 months)
Never Once Several Times | Frequently

Threats to huxt or punish Low Low Low Modezate Moderate/

High
Push, grab, shove, bully Low Low Low Moderate High
Slap, hit, kick, bite, etc. Low or Mod. Low Moderate Moderate/ High

High

Choke, beat up the other Mead or High Low Moderate/ | High High
(repeated blows) High
Threat offuse of 2 weapon Mod ot High Low High High High
Sexual abuse or rape Mod ot High Low High High High




Q o]

Occurred in Current — Overall Rating**
the past: Within the
(prior to past 12 | past 12 months
months)
Ratings if yes: Ratings if yes:

Have police been called because of Low or Mod. Moderate

allegations of violence or abuse by

you or the other parent?

Have criminal charges been filed Moderate Moderate or

against you or the other parent as High

a result of alleged violence?

Legal Response To Family | (assaultive behavior)
Yiolence

Has there ever been a restraining or Low Moderate

protective orders in place between

vol and the other parent?

Has there been an arrest for a Low or Moderate | High

violation of a protective

ordet or restraining order?

Have you ever received medical Moderate or High | High

treatment for injuries intentionally

cavsed by the other parent?

Has DCF opened a file as aresult of | Low or Moderate | Moderate/High

altegations of child abuse or
neglect against either parent?







